In Re: Prempro Products et al Doc. 2030

IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF ARKANSAS
WESTERN DIVISION
MDL DOCKET NO. 4:03-CV-1507-WRW
IN RE:
PREMPRO PRODUCTS LIABILITY :
LITIGATION : ALL CASES LISTED IN EXHIBIT A'
ORDER

The February 27, 2009, Order inadvertently listed identical cases in Parts 1 and 2 of Exhibit A.?
Accordingly, this Order applies to the cases that should have been listed in Part 1 of the February 27,
2009, Order (attached as Exhibit A).
I BACKGROUND

I have issued at least four orders providing that completed Fact Sheets must be served on
defendants “within 90 days after the Conditional Transfer Order becomes final.”

Each of the plaintiffs affected by this Order was included in either Conditional Transfer

Order (“CTO”) 141, 142, 143, or 145. Each of these CTOs became final between late July and

August, 2008,* and the completed Fact Sheets were due by October 20, 2008,° October 27, 2008,°

'Exhibit A lists the cases to which this Order applies. However, the Clerk of the Court
need not file this Order in each case.

2Doc. No. 1993.
*Doc. Nos. 201, 494, 1093, and 1948.

*CTO 141 was filed on July 21, 2008 (Doc. No. 1823); CTO 142 was filed on July 28,
2008, (Doc. No. 1826); CTO 143 was filed on August 8, 2008 (Doc. No. 1838); and CTO 145
was filed on August 28, 2008 (Doc. No. 1850).

*Day ninety, October 19, 2008, was a Sunday, making the due date the next working day.
®Day ninety, October 26, 2008, was a Sunday, making the due date the next working day.
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November 6, 2008, and November 26, 2008, respectively. However, the parties agreed to a one-
month extension of time.’
On December 10, 2008, Wyeth filed a Motion for Order to Show Cause because Plaintiffs’

Fact Sheets provided “will supplement” to most of the questions on the Fact Sheets.® Wyeth asserted
that this issue was a repeated problem with the plaintiffs represented by the Bailey & Galyen firm,
and could involve over 500 cases.” My December 17, 2008 Order reads:

Plaintiffs represented by the Bailey & Galyen law firm have repeatedly submitted

Fact Sheets that say “will supplement.” In a December 11, 2008 Letter, | expressed

my intention to give Plaintiffs’ counsel “until 5 p.m., Monday, February 2, 20009,

within in which to get these Fact Sheets completed properly and served.” Plaintiff

did not address this deadline in her response, so | assume counsel concedes the issue.

Accordingly, Defendant’s PPO 3 Motion to Dismiss is DENIED without prejudice.

However, all Bailey & Galyen plaintiffsincluded in CTOs 141, 142, 143, and 145

must serve their completed -- “will supplement” doesn’t cut it -- Fact Sheets by

5 p.m. Monday, February 2, 2009.%°

On February 4, 2009, Wyeth filed its second motion concerning Fact Sheets submitted by

Bailey & Galyen plaintiffs.'* Wyeth noted that hundreds of fact sheets had not been served by the
February 2, 2009 deadline, and that hundreds of those that had been served remained incomplete,
since Plaintiff simply replaced “will supplement” with *“I do not recall and do not have reasonable
access to the information that would be responsive to this question without undue burden or cost.”

Wyeth also noted that in the amended Fact Sheets, the “Verification” page included the signature

from the original fact sheet, and simply “typed in over the old date.”*?

"Chitty v. Wyeth, 4:08-CV-00730 (E.D. Ark. Aug. 11, 2008) (Doc. No. 8).

¥The motion was filed in Chitty v. Wyeth, 4:08-CV-00730 (E.D. Ark. Aug. 11, 2008)
(Doc. No. 8), but referenced Bailey & Galyen cases from CTOs 141, 142, 143, and 145.

°Chitty v. Wyeth, 4:08-CV-00730 (E.D. Ark. Aug. 11, 2008) at Doc. No. 8.

19d. at Doc. No. 11 (emphasis added).

“Doc. No. 1959.

2Plaintiff Joan P. Sandman’s Fact Sheet is one example. See Doc. No. 1960, Ex. 9.
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In response, Plaintiffs contend that: (1) “Plaintiffs’ Fact Sheets were served timely upon
Wyeth”; (2) the “information provided in each fact sheet is full and complete based upon each
plaintiff’s ability to recall and respond”; and (3) “[e]ach verified fact sheet is properly verified and
each plaintiff is aware of her continuing duty to provide new responsive information . . . ."*3
Plaintiffs also assert that they “made good faith attempts to comply with the Court’s Orders and
directives.”*

1. DISCUSSION

Under Federal Rule of Civil Procedure 37(b), a district court may issue “just orders,” when a
party “fails to obey an order to provide or permit discovery.”** The United States Supreme Court has
interpreted “fails to obey” as “failing to comply.”® “[D]ismissal may be considered as a sanction
only if there is (1) an order compelling discovery, (2) a willful violation of that order, and (3)
prejudice to the other party.”*” Each of these factors is present in these cases listed in Exhibit A..

I seriously considered dismissing all cases in Exhibits 1 and 2 and some of them in Exhibit 3
of Wyeth’s Reply brief,'® without prejudice with the proviso that if a case was refiled, it must have a
reasonably accurate Fact Sheet attached, and that sanctions against counsel would likely be imposed
if additional Fact Sheets were attached with nonsense answers. In this order | would have given

counsel 45 days in which to accomplish this, else the cases would have been dismissed with

prejudice.

¥Doc. No. 1970.
¥q.
5Fed. R. Civ. P. 37(b)(2)(A).

18Societe Internationale Pour Participations Industrielles Et Commercialies, S.A., etc., V.
Rogers, 357 U.S. 197, 207-08 (1958).

’Schoffstall v. Henderson, 223 F.3d 818, 823 (8th Cir. 2000).

¥Doc. No. 1991.



Since this procedure would require the entry of a ground slide load of dismissal orders in this
Court -- as well as hundreds of cases being refiled in Minnesota and the MDL Panel having to
transfer the cases again -- | have decided not to enter any type of dismissal order at this point.

Plaintiffs’ counsel have 20 days within which to serve a reasonably adequate Fact Sheet in
each case, and if such Fact Sheet is not submitted, the case will be dismissed with prejudice. Of
course, defense counsel will be required to bring to my attention any alleged inadequate Fact Sheets.
If | find that a Fact Sheet is not reasonably adequate, it is quite likely that the case will be dismissed
with prejudice, and that sanctions may well be imposed, including, but not necessarily limited to,
reasonable lawyers’ fees for defense counsel.

If there are motions for voluntary dismissal filed during this 20 day period, in any of the cases
subject to this Order, such dismissals must be with prejudice, absent highly unusual circumstances.
Additionally, Plaintiffs’ counsel will not be permitted to withdraw as counsel during this 20 day
period.

CONCLUSION

The deadline for complying with this order is 5 p.m., Tuesday, May 5, 2009. | repeat, the
deadline for complying with this order is 5 p.m., Tuesday, May 5, 2009. Based on the findings of
fact and conclusions of law above, Defendant’s Motion to Dismiss Cases for Failure to Serve
Complete Fact Sheets (Doc. No. 1959) is DENIED without prejudice.

IT SO ORDERED this 15th day of April, 2009.

/s/ Wm. R. Wilson, Jr.
UNITED STATES DISTRICT JUDGE
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