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IN THE UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF ARKANSAS
WESTERN DIVISION

ROBERT STEINBUCH

PLAINTIFF
No. 4-08-CV-000456 JLH

v.

HACHETTE BOOK GROUP

DEFENDANT

DEFENDANT’S SUR-REPLY IN OPPOSITION TO PLAINTIFF’S
MOTION FOR LEAVE TO AMEND
Defendant Hachette Book Group (“Hachette”) respectfully submits this sur-reply to
address the following specific points raised by Plaintiff Robert Steinbuch’s Reply Brief in
support of his Motion for Leave to Amend:
1.

Plaintiff repeatedly argues in his Reply Brief that a single paragraph in one

memorandum written by defense counsel in his separate lawsuit against Hyperion is inconsistent
with the choice-of-law argument now raised here by Hachette, which was not a party to that case.
This argument has no merit. Hyperion’s counsel consistently has argued in numerous
memoranda and briefs in the Hyperion case that Arkansas lacks even personal jurisdiction over
any defendant, and consistently raised points with respect to that issue that are the same as those
raised by Hachette here with respect to choice of law.

*

Ironically, the Hyperion memorandum

Plaintiff cites was filed in opposition to Plaintiff’s motion to transfer that case to D.C., in which
Plaintiff had argued that “counsel for Hyperion, Disney and Cutler wrote that Arkansas is not a
See, e.g., Steinbuch v. Cutler, No. 4:06-CV-00620 (JLH), Dkt. No. 29 at 2, 12 (“The
plaintiff makes the same claims against Ms. Cutler in this lawsuit. as he does in the D.C.
lawsuit.”; “Nothing in the Plaintiff’s First Amended Complaint indicates that the basis of the
alleged harm took place here in Arkansas.”); id., Dkt. No. 41 at 10 (“The plaintiff’s unilateral
act of moving to Arkansas and filing the complaint after the publication of the Book, when the
alleged harm took place outside of the State and prior to the plaintiff’s taking up residency in
Arkansas, makes the State’s interest in his alleged claims attenuated at best.”).
.

.
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convenient forum for this case” and had quoted this

Court as saying that “the events that inspired

the book took place in Washington, D.C. and most of the alleged harm took place there.”
Steinbuch v. Cutler, No. 4:06-CV-00620 (JLH), Dkt. No. 75 at 2. The context of the point

Hyperion’s counsel was making in the referenced passage, which was not about choice of law,
was that it was Plaintiff’s burden to show that a transfer was warranted, that Plaintiff had not
even tried to make such a showing, and that his own allegations were inconsistent with such a
showing. There can be no dispute that the choice-of-law question raised here was never
considered in the Hyperion case. In any event, since Plaintiff has elected to bring a separate,
subsequent lawsuit here, Hachette has a right to raise the issue on its own merits.
2.

Plaintiff next argues that Judge Wilson held in the Hyperion case that Arkansas

follows the multiple publication rule. Pl.’s Reply at ¶ 1. This assertion is both incorrect and
irrelevant in any event.
First, Judge Wilson never found that Arkansas law recognizes the multiple
publication rule, and Steinbuch cites no authority suggesting that Arkansas does. Judge Wilson
did not decide what Arkansas law ultimately is

—

he simply held that Arkansas “has not

developed or considered this rule.” Steinbuch v. Cutler, 2007 WL 486626 at *7 (E.D. Ark. Feb.
7, 2007). For the reasons previously discussed in Hachette’s Opposition, we respectfully suggest

this conclusion was incorrect. Arkansas long ago recognized the single publication rule, see
Murray

‘.

Gaibraith, 86 Ark. 50, 109 S.W. 1011 (1908), as numerous other states understood

when they pointed to Murray as authority supporting their adoption of the same nile. See Mem.
in Opp’n to Motion to Amend at 3 n.2. Notably, Steinbuch never addresses those points at all,
and he offers no reason to suggest why Arkansas would suddenly change its view to adopt a rule
that no recent authority has accepted and that has been uniformly rejected by every authority
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summarizing the current state of modem American law. See, e.g., Restatement (Second) of Torts

§ 577A. And his references to the “law of the case” are irrelevant, as this is a different case.
In any event, even if Judge Wilson had decided that issue and/or even if this Court
thought there is a potential discrepancy in the laws of the two jurisdictions, it would not matter.
That would simply mean there is another potential conflict between Arkansas and D.C. law and,
for the reasons discussed in Hachette’s Opposition, D.C. law is the better choice to apply here
under Arkansas conflict-of-law principles. Indeed, while Judge Wilson was not explicitly
addressing what choice of law might be made if the Hyperion case stayed in Arkansas, the larger
point he made was that the single publication rule would be the better rule to apply to the
circumstances of this case. Under Arkansas’s choice-of-law rules, that itself is a factor that
would support the application of D.C. law. See Ganey v. Kawasaki Motors Corp., US.A., 366
Ark. 238, 251, 234 S.W.3d 838, 846 (2006) (considering “application of the better rule of law”).
Furthermore, if the multiple publication rule were applied, Plaintiff’s Motion for
Leave to Amend should be denied because his Amended Complaint fails to state any claim under
that rule. Steinbuch would need to plead separate causes of action for each copy of the book
allegedly sold in Arkansas and plead a distinct injury experienced in Arkansas flowing from each
such particular sale. See, e.g. Hon. Robert D. Sack, SACK ON DEFAMATION: LIBEL, SLANDER &
RELATED PROBLEMS

§ 7.2 at 7-4 (Under the multiple publication rule, “each publication of a

communication provides a separate cause of action. Each sale of a copy of a particular work
would give rise to a separate lawsuit in the jurisdiction in which the sale takes place and start the
statute of limitations running anew.”). The Amended Complaint contains no such allegations.
3.

Plaintiff proceeds to make a number arguments accusing Defendant of misleading

the Court. These arguments are all pure exercises in semantics, such as suggesting some
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material difference for these purposes between the dates “June 15” and “June 1” or arguing that a
party does not “stipulate” to something when it makes an on-the-record statement regarding its
position on a question of fact or law. Pl.’s Reply at ¶91 2-4. Defendant simply refers the Court to
the relevant exhibits and arguments, which speak for themselves.
4.

Turning to the merits of the choice-of-law issue actually presented, Plaintiff’s

argument relies almost entirely on the New Hampshire Supreme Court’s decision in Keeton v.
Hustler Magazine, Inc., 549 A.2d 1187 (N.H. 1988). We suggest that Keeton is very poor
authority for the issue joined here, for several reasons.
First, Keeton applied several choice-of-law principles that were very different
from, and indeed inconsistent with, Arkansas law. New Hampshire at the time followed the
traditional rule that statutes of limitation are always “procedural” for choice-of-law purposes,
and therefore New Hampshire courts almost always applied the forum’s statute. Id. at 1190-94.
The question addressed in Keeton was whether the facts in that case justified some extraordinary
departure from that rule, and its principal holding was that New Hampshire would continue to
treat statutes of limitations as procedural. Id. at 1194. However, the Arkansas Supreme Court’s
decision in Ganey, 366 Ark. at 238, 234 S.W.3d at 838, expressly rejected the presumption that
statutes of limitations are procedural. Ganey’s result is also sharply inconsistent with Keeton,
since the Arkansas Supreme Court saw no similar concerns raised by the application of another
state’s statute of limitations.
Second, the actual substantive choice-of-law test Keeton proceeded to consider
did not begin with any consideration of the traditional lex loci rule, as the Arkansas test does.
For the reasons discussed in Hachette’s Opposition, that threshold inquiry virtually eliminates
Arkansas law as a potential choice.
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Third, even if all these points were ignored, Keeton has been widely
notoriously

—

—

almost

criticized as a poorly reasoned decision with respect to its choice-of-law analysis.

Indeed, now-United States Supreme Court Justice David Souter, who was a member of the New
Hampshire Supreme Court when Keeton was decided, wrote a lengthy dissent in which he found
the majority’s analysis to be “astonishing” and noted that the Restatement (Second) of Conflict of
Laws had already singled out the case as an “egregious example” of forum-shopping. Keeton,
549 A.2d at 1197 (Souter, J.. dissenting). Other jurisdictions have since agreed. See, e.g,
DeLoach v. Alfred, 960 P.2d 628, 629 n. 1 (Ariz. 1998); Stanley v. C’F-VH Associates, 956 F.

Supp. 55, 58 (D. Mass. 1997) (both citing Judge Souter’s dissent with approval). We submit that
it is therefore highly unlikely that the Arkansas Supreme Court would follow Keeton ‘s
application of Professor Leflar’s five factors, particularly given the contrary positions it adopted
in Gaiiey. Indeed, the contrast between Ganey and Keeton further reinforces the conclusion that
D.C. law is the correct choice under the applicable Arkansas test.
4.

Finally, with regard to Plaintiff’s argument here against applying the law of a

single jurisdiction (D.C.) to each of his lawsuits, we call the Court’s attention to the factual
allegations of the Amended Complaint Plaintiff filed last week in a bankruptcy court adversary
proceeding he is pursuing in New York against Ms. Cutler. The Amended Complaint there
submitted herewith as Exhibit 1

—

—

pleads his claims related to both Ms. Cutler’s blog and book as

one continuous, inter-related set of wrongs. Indeed, the blog is referenced to support his claims
against the book, and the book is repeatedly quoted to support his claims against both the blog
and the book. Moreover, nowhere in that pleading is there a single reference to Arkansas.
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Respectfully submitted.
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