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IN THE UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF ARKANSAS
WESTERN DIVISION

LEHMAN BROTHERS HOLDINGS, INC., *

*
Plaintiff, *
*
VS. * No. 4:10CVv02012 SWW
*
NATIONAL BANK OF ARKANSAS, *
*
Defendant. *

Memorandum Opinion and Order

This is a breach of contract action brougiitLehman Brothers Holdings, Inc. (“LBHI")
against National Bank of Arkansas in North Little Rock, Arkansas (“NBA”). LBHdges NBA
breached certain warranties and representations it made regarding mortgage loans it sold Lehman
Brothers Bank, FSB (“LBB”) and NBA is obligateahder a written contract to repurchase the loans
or indemnify LBHI. Now before the Court aseveral pending motions, including separate motions
for summary judgment filed by the parties. Far thasons stated below, the Court denies NBA's
motion for summary judgment and grants in @artl denies in part LBHI's motion for summary
judgment.

Background*
NBA engages in mortgage lending as well as the sale of mortgage loans in the secondary

market to investors like Lehman Brothers Bank, F8®&a Aurora Bank FSB (“LBB”). NBA entered

'Background information is based on the parties'e®tents of Undisputed Material Facts filed with
the Motions for Summary Judgmereedocket entries 26-2, 62, 31, and 38-1.
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into Loan Purchase Agreements with LBB adfiliate of LBHI, dated September 19, 2002, and July
9, 2004, which governed LBB'’s purchase of loans from NBA. The Loan Purchase Agreements
incorporate the terms and provisions of a Sell@étgle published by of Aurora Loan Services, LLC
(“Aurora”) and together constitute the “Agreemé&ngection 8 of the Lan Purchase Agreements
state that they are governed by the laws of the State of New York.

NBA sold various loans to LBB, including Loan Numbers ****4906 (“ the OlIt Loan”),
****(0895, ****0937, ****6462, ****6595, and ****8109 (“the Dwek Loans”), pursuant to the
Agreement, and LBB paid for them. Aurora is #ughorized agent, servicer, and/or master servicer
for LBB and LBHI for certain mortgage loanswiich LBB and LBHI havean interest, including
the loans at issue in this case. Aurora is authorized and directed by LBB and LBHI to enforce any
obligations owed to them by parties selling rgage loans in which LBB and/or LBHI have an
interest.

On January 31, 2011, LBB and LBHI signed an Assignment Agreement which LBHI asserts
assigned all of LBB's rights and remedies undet_tien Purchase Agreements with NBA to LBHI.
The Seller's Guide applicable thte loans listed above stateathBB purchased loans from NBA
“in reliance upon (1) the truth and accuracy of Seller’s representations and warranties set forth in the
Loan Purchase Agreement and this Seller's uahch of which representations and warranties
relates to a matter material to such purchase€ Sdiler’'s Guide applicabte the Olt loan contains
NBA'’s representation and warranty that “[tjharfanarket value of the mortgage property as
indicated by the property appraisal or valuatianagerially accurate.” The Seller’ Guide applicable
to the Dwek loans contains NBA'’s representation and warranty that

[tihe documents, instruments and agreements submitted for loan underwriting were
not falsified and contain no untrue statement of material fact or omit to state a



material fact required to be stated therei necessary to make the information and
statements therein not misleading. Naufit was committed in connection with the
origination of the Mortgage Loan. The Seller has reviewed all of the documents
constituting the Mortgage Loan File amés made such inquiries as it deems
necessary of make and confirm the accuracy of the representations set forth herein.
The Seller's Guide applicable to all the loarstest “[ijn the event ok breach of any of the
representations, warranties or covenants coeathin Section 700 through 710 herein, which breach
materially and adversely affects the value of thetlyjige Loans or the interest of Purchaser, . . .
Seller shall, at Purchaser’s option, repurchasedlaed Mortgage Loan . . . at the Repurchase
Price.” The Seller's Guide as to all the loans states that the repurchase “shall occur no later than
thirty (30) days after the earlief the date on which Purchaser nietif Seller of such breach or the

date on which Seller knows of such breach.” The Seller's Guide also contains an indemnification

provision which states:

In addition to any repurchase and cabdigations of Seller, . . . Seller

shall indemnify Purchaser and Pursigs designee . . . from and hold

them harmless against all claims, losses, damages, penalties, fines,
claims of forfeitures, lawsuits, cduwosts, reasonable attorney’s fees,
judgments and any other costs, fees and expenses that the Purchaser
may sustain in any way relateddoresulting from any act or failure

to act or any breach of any warranty, obligation, representation or
covenant contained in or made pursuant to this Seller’'s Guide or the
Loan Purchase Agreement by any agent, employee, representative or
officer of Seller or Seller’s correspondent.

LBB purchased the Olt loan from NBA on ka7, 2003, and sold the loan to LBHI on June
30, 2003. The origination appraisal for the Olt Ittzat NBA obtained and séto LBB stated that
the market value of the subject property was $732308f February 18, 2003. LBHI asserts that the
appraisal NBA submitted did not provide a materially accurate statement of the property’s fair market

value and that the property’s true fairmket value was $52,000 as of February 18, 2003. LBHI



asserts that the inflated origination appraisattierOlt loan materially ahadversely affected the
value of the loan and LBHI's interest in the loan.

LBHI asserts that by the time it discoveree flalsity of the appraisal, it had already
foreclosed on the loan and suffered a resulting Iéasora notified NBA of the alleged breach of
representation and warranty and demanded repwdiéise loan by a letter dated February 1, 2006.
NBA did not repurchase or provide indemnity foe @It loan within 30 days of written notice and
demand.

LBB purchased the five Dwek loans from Nt August 2005 and sold them to LBHI, one
in late August 2005 and the other four in Seften2005. The applications for the Dwek loans that
NBA obtained and sent to LBB misrepresented the real estate owned by the borrower, Solomon
Dwek, and his mortgage debts. According toHIBwhen Dwek took out the loans to purchase
properties in New Jersey, he failed to disclose dozens of mortgage debts he had already obtained.
Dwek is serving a prison senterioebank fraud. Dwek’s bankruptegtate conducted a foreclosure
sale in which LBHI obtained title to the properties securing the loans and LBHI then sold those
properties at a loss. LBHI notified NBA of thesrepresentations in the borrower’s application and
demanded repurchase or indemnity in a leteded September 14, 2009. NBA did not repurchase
or provide indemnity for the loans within 30 days of written notice and demand.

LBHI moves for summary judgment, arguing fhets are undisputed that NBA breached its
obligation to repurchase the loans at issukthat it has suffered $732,898.28 in damages caused by
NBA's breach. NBA argues LBHI is not entitléol summary judgment, and moves for summary

judgment on its own, asserting LBHI’s claims tnee barred, that LBHI’s claims on the Dwek loans



are barred by the Dwek Bankruptcy Court orders, and that LBHI has no valid claims against NBA
because it acquired no rights against NBA from LBB. The motions are ripe for determination.
Standard of Review

Summary judgment is appropriate where themmigenuine issue as to any material fact and
the moving party is entitled to judgment as a matter of @alotex Corp. v. Catret477 U.S. 317,
322-23 (1986) Summary judgment is particularly appropriate when only questions of law are
involved. See e.gCremona v. R.S. Bacon Veneer,@&3 F.3d 617, 620 {8Cir. 2006) A fact is
material when it “might affect the outee of the suit under the governing lavAhderson v. Liberty
Lobby, Inc, 477 U.S. 242, 248 (1986)Thus, “the substantive law will identify which facts are
material.'ld. at 248 An issue of material fact is genuine if it has a real basis in the record,
Matsushita Elec. Indus. Co. v. Zenith Radio Co#¥5 U.S. 574, 568-7 (1986dr when “a
reasonable jury could return a verdimt the nonmoving party” on the questioAnderson, supra
477 U.S. at 248

Discussion

To establish a breach of contract claim, thentiff must prove (1) the existence of a valid
contract, (2) performance by the plaintiff, (3) the defendant’s failure to perform, and (4) resulting
damageClearmont Prop., LLC v. EisngB872 N.Y.S.2d 725, 728 (N.Y. App.Div. 200BA does
not contest the fact that in applying for the loans in question, Dwek failed to disclose the many
mortgage debts he had already obtained, or tleaOthloan was based on an inflated appraisal.
Instead, NBA argues LBHI’s claims are barred by the applicable statutes of limitations, and that
LBHI has no legal right to pursue its claims agaiNBA. NBA further argues LBHI is collaterally

estopped from attempting to establish damagesebwek loans, that LBHI cannot show that it is



entitled to repurchase or indemnity, and that LBHived it right to damages on the Dwek loans.
NBA also challenges the evidence submittedipp®rt of LBHI's motion for summary judgment as
to the amount of damages.
1. Statute of Limitations

NBA argues that the six promissory notes #rat the subject of this lawsuit were sales of
goods within the meaning of Artee2 of the Uniform Commercial Code, and under New York law,
there is a four-year statute of limitations to bréngt on a contract for thelsaof goods. NBA asserts
the causes of action arose at the time NBA gwdoans to LBB in 2003 and 2005, and LBHI filed
its complaint on December 13, 2010. Therefore, the claims are time-barred.

In Amsterdam Sav. Bank F8BVarine Midland Bank504 N.Y.S.2d 563 (1986bhe court,
citing Oppenheimer v. Title Guaranty & Trust C&8.N.Y.S.2d 181 (1938held that a sale of a
mortgage is not a sale of goods under Article 2 of the USKe als@ Lary Lawrencel.awrence’s
Anderson on the Uniform Commercial Co82-105:62 (3 ed. 2004)(Article 2 does not cover
transactions relating to mortgage assignments). NBA argues that wiggptreheimecourt held
that mortgages were not goods, it noted that umikéficates of stock, mortgages were not freely
traded. NBA asserts that because residentigigage loans now are freely traded on the secondary
market, the Court should find they are goods undéclar2. NBA also arguethat reclamation is
aremedy only available to sellers of goods,amiker the Agreement, “reclamation from bankruptcy
of the defaulted mortgage loan” is one ohamber of conditions which would trigger NBA’s
repurchase obligation. This is evidence, NBA agytigat the Agreement recognizes that the loans

are goods.



LBHI argues that by its own terms, Article 2 does not apply to “things in actibw,"UCC
LAW § 2-105(a)(1) and “[it has long been the law that a bond, or other obligation, secured by a
mortgage lien on realty, is a chose in actioRlyer v. Sullivan 134 N.Y.S.2d 521, 523 (N.Y.Ct.
App. 1954) Inresponse, NBA asserts that becausegage loans are freely sold like stocks, Article
2's exclusion of “things in action,” does not apply. Secondly, LBHI points out that Article 2
expressly excludesrivestment securities (Article 8).N.Y. UCC LAW § 2-105(a)(1) Article 8
defines a security as

an obligation of an issuer or a share, pgréitton, or other interest in an issuer or in

property or an enterprise of an issuernhjch is represented by a security certificate

in bearer or registered form, or the transfer of which may be registered upon books

maintained for that purpose by or on behalfhaf issuer; (ii) which is one of a class

or series or by its terms is divisible into a class or series of shares, participations,

interests, or obligations; and (iii) which: () or is of a type, dealt in or traded on

securities exchanges or securities markets; or (B) is a medium for investment and by

its terms expressly provides that it is a security governed by this Article.
N.Y.UCC LAW 8§8-102(a)(15) LBHI argues that a mortgage loan meets the definition of a security
under Article 8 and thus it is empt from Article 2. Citingdache & Co. v. Int'l Controls Corp339
F.Supp. 341,(S.D.N.Y. 1972\BA asserts that New York couttgve held thafrticle 2 governs
the sale of investments securities. LBHI argues that while New York courts have held the term
“investment securities” as defined in Artiddedoes not include coofaive apartment stockgee
Silverman v. Alcoa Plaza Assp823 N.Y.S.2d 39, 43 (N.Y.App.Div. 19713nd have looked to
Article 2 for analogous remedies when there were no other remedies available regarding an
investment securitysee Lawrence’s Anderson on the Uniform Commercial @b82-105-72, no
court has ever applied Article 2's statute of limitatimnsn investment security when another statute

of limitations applies. Finally, LBHI assertsistwell established that because Article 2 does not

apply to real estate transactioigloes not apply to “documents refajito a sale of real estate . . .



[or] a mortgage.” Lawrence’s Anderson on the Uniform Commercial Catl§2-105:77. NBA
argues the notes involved here are not contractsdmdle of real estate ithe same sense as used
in Andersomand are merely debt instruments.

The Court finds that mortgage loans are cledefined as “things in action” and “investment
securities” under New York law and, therefore, Article 2 does not apply to them.

NBA argues that LBHI's claims regarding tbét loan are also barred by New York’s six-
year statute of limitations on contracts. As to the Olt loan, NBA argues that the statutory period
begins to run in 2003, the date of the sale eflttan from NBA to LBB. Because LBHI filed its
complaint in 2010, NBA says LBHI'slaim on the Olt loan is untimgl In response, LBHI asserts
that “[ulnder New York law, a loan seller’'slizre to repurchase non-conforming loans upon demand
as required by a contract is an independent brehtte contract entitling the plaintiff to pursue
general contract remedies for breach of contrdciSalle Bank Nat’l| Ass’n v. Lehman Bros.
Holdings, Inc, 237 F.Supp.2d 618, 628 (D.Md. 20@2ling Resolution Trust Corp. v. Key Fin.
Servs., Ing.280 F.3d 12 (1Cir. 2002). LBHI demanded repurchase of the Olt loan through a letter
dated February 1, 2006, and LBHI cdulot have sued on that independent breach before that time.

The Court finds that LBHI's action for breachthe Loan Purchase Agreement is governed
by New York’s six-year statute of limitations faorract actions, and that its claims regarding the
six loans are timely.

2. LBHI's Right to Demand Purchase or Indemnity

NBA argues that although it may have breachejisesentations and warranties regarding

the Dwek and Olt loans, LBHI has no rights tondad repurchase or indemnity. NBA asserts that

at the time LBB signed the Assignment Agresrnwith LBHI on January 31, 2011, LBB had no



rights to assign because LBB had assigned all #eslto LBHI without recourse years earlier. In
support of its argument, NBA points outathon July 31, 2009, LBHI acknowledged to the
bankruptcy court that it had no claims againBB due to the non-recourse assignments. NBA
contends that because at the time of thegassent NBA was not obligated to LBB, LBB had no
rights or claims to the repurchase or indempityvisions to pass to LBHI Thus, on January 31,
2011, the date of the Assignment AgreemeithvitBHI, LBB had no loans to cause to be
repurchased, no interest in property to be repurchased and no possible way to be damaged.
In addition, NBA argues that there is a genussie of material fact as to whether the
Assignment Agreement assigned rights under the jmurchase agreement or Seller’'s Guide or
whether the Assignment Agreement merely memoriaiizasor agreementNBA asserts that “[i]f
the loans in question here were made beforguangorted prior verbal agreement referenced in the
recitals, the loans in this case would not be covered by the ‘prior agreerhent.”
The Assignment Agreement contains the following recitals:
WHEREAS, the Assignor is a party to the Loan Purchase Agreements (which
incorporate the Aurora Loan Servicedl&gs Guide, which was amended from time
to time (“the Seller's Guide)), as well asy related guaranty agreements, cross-
collateralization agreements, seller agreements, and amendments to those agreements
(referred to herein collectively as the “Agreeméraad which may have been
amended from time to time), pursuant taethAssignor acquired certain residential
mortgage loans from certain correspondent sellers of Assignor (referred to herein
collectively as “Sellers” and listed on Exhtil which is incorporated herein by this

reference) that Assignor has sold, transferred and conveyed to Assignee (the
“Mortgage Loan¥; and

WHEREAS in furtherance of Assignor’s saletbie Mortgage Loans to Assignee and

of Assignee’s investment purposes in acquiring the Mortgage Loans, Assignor and
Assignee have previously agreed tovdn@ssignor assign, transfer and convey to
Assignee rights and remedies Assignor maxehvaith respect to the Mortgage Loans
under the Agreements between Assignorthnde Sellers identified on Exhibit A, to

*NBA’s Br. in Supp. of Am. Resp. to LBHI's Mot. Summ. J., docket entry 63 at 29.
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the extent such rights and remedies are assignable under the terms of such
Agreements, and Assignor and Assigneawv wish to documents that prior
agreement.
In response, LBHI describes NBA’s argumenadsrtured interpretation of the January 31,
2011, Assignment Agreement in which LBB assigned to LBHI
any rights it may have under the Agreements with respect to the Mortgage Loans,
including any rights it may have in and to any or all representations, warranties or
covenants made by the Sellers to the Assignor in the Seller's Guide and/or
Agreements with respect to the Mortgagahs, along with any or all of the remedies
Assignor may have against the Sellers wapect to the Mortgage Loans for Seller’s
breach of any representation, warranty or covenant under the Seller's Guide an/or
Agreements, including, without limitation, the repurchase and indemnification
remedies.
LBHI argues that with the Assignmief\greement, it stands in the slsad LBB with all of its rights
and remediesSeeCondren, Walker & Co. v. Portnp856 N.Y.S.2d 42 (N.Y.Ct. App. 20Q8An
assignee stands in the shoes of its assignol).LBHI argues it does not have to prove that it
independently relied on NBA's representations and warranties, that LBB relied upon the warranties
set forth in Section 701 of the Seller's Guide and LBHI succeeded to that reliance upon LBB’s
assignment of its rights. Thus, in selling LBHI the loans originated by NBA and assigning LBHI the
rights and remedies under the Seller’s Guide, ppB®/ided LBHI with both the loans and the rights
to sue NBA for subsequent losses on those loasso NBA's contention that the “prior agreement”
referenced in the Assignment Agreement could leen an agreement made before LBB sold the

loans to LBHI, LBHI argues that the Assignmégireement defines “Mortgage Loan” as any loan

sold from NBA to LBB and then sold from LBB td3HI, and the loans at issue meet the definition

*LBHI's Mot. Summ. J., docket entry 26, Ex. D (Assignment Agreement) to Akell Decl. (docket
entry 26-7.

“LBHI's Mot. Summ. J., Akell Decl. Ex. D, Section 1(a).
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of “Mortgage Loan.” There is no factual disptitat NBA sold the loans at issue to LBB and LBB
in turn sold the same loans to LBHIThe Court finds the Assigrant Agreement assigned to LBHI
the contractual rights in the loans at issue.
3. Right to Damages on the Dwek Loans

NBA argues the doctrines oés judicatdcollateral estoppel bar LBHI from establishing
damages on the Dwek Agreement, loans. It further argues it is not required to repurchase or
indemnify LBHI under the Agreement and that LBHI waived its right to damages.

In 2007, Dwek filed for personal bankruptcy in New Jersey. The property securing the
loans owned by LBHI were made part of the bankruptcy estate. By orders entered in May 2008,
the bankruptcy court approved the Dwek bankruptayrictrustee’s sale of four properties located
in New Jersey which secured loan numbers 0937, 6596, 8109, and 8595. Acting on behalf of
LBHI, Aurora obtained title to the properties through a credit bid at the auction. In approving the
sales, the bankruptcy court found that the purchase price consisted of an aggregate of a credit bid,
a waiver of deficiency, a $12,500.00 carve out, payment of expenses incurred by the trustee, and

local real estate taxes and assessments. The bankruptcy court found that the purchase price was

°NBA urges the Court to following rulings made liehman Brothers Holdings, Inc. v.
United Bank Case No. 5:11cv5051 JLH (W.D. Ark. March 14, 2012) (order denying summary
judgment) andlehman Brothers Holdings, Inc. v. Royal Pacific Funding C&pse No. SACV10-
01871-JVS (JEMX) (C.D.Cal. Oct. 21, 2011)(denying summary judgment)nibed Bank the
district court found that because the assignmemgesgent dealt with two categories of loans and
there was no credible evidence as to which cayegioloans were involved in the suit, there was
an issue of fact as to the existencaabntract between the parties.Rioyal Pacifi¢ the district
court found the assignment agreement did not coatay universal language assigning the plaintiff
rights under all loans sold or transferred to @ time before or after the assignment agreement
was made and so a triable issue of fact remaiktsie, there is no dispute that all the NBA loans
at issue were assigned to LBHI under the Assignment Agreement because NBA admits they were
sold to LBHI by LBB.

11



negotiated in good faith, at arms length, that the purchase price was fair and reasonable and
constituted reasonably equivalent value and fair consideration under the Bankruptcy Code. By
order entered on February 24, 2009, the bankruptcy court approved the Dwek bankruptcy
trustee’s sale of a fifth property in Nel@rsey which secured Dwek loan number 6462. On
September 14, 2009, LBHI wrote NBA demanding that NBA repurchase the Dwek loans or
alternatively indemnify it for losses on the loans.

NBA argues that the four bankruptcy orders filed on May 8, 2008, and the order filed on
February 24, 2009, establish that the Dwek loans were satisfied through the acquisition of the
properties securing the loans by Aurora on bedidliBHI. NBA asserts LBHI is precluded from
raising the issue of losses or damages suffered as a result of a breach of warranty under the
doctrine ofres judicata

In response, LBHI asserts the bankruptcy court did not rule upon the value of the Dwek
properties; it merely found that the credit bid put in by LBHI did not provide too little
consideration for the properties such that the transaction could be unwound as a fraudulent
transfer. LBHI argueres judicata does not apply because LBHI’s claim for breach of contact
was not before the bankruptcy court and there was no valid and final judgment regarding the
value of the Dwek properties. Claim preclusiomes judicatabars relitigation of a claim if “(1)
the first suit resulted in a final judgment on the merits; (2) the first suit was based on proper
jurisdiction; (3) both suits involved the same cause of action; and (4) both suits involved the same
parties or their privies.'In re Anderberg-Lund Printing Cp109 F.3d 1343, 1346 (&ir. 1997)

The Court finds LBHI's claim for breach obutract was not before the bankruptcy court.

12



Issue preclusion or collateral estoppel applies only where “(1) the party sought to be
precluded in the second suit must have been a party, or in privity with a party, to the original
lawsuit; (2) the issue sought to be precluded must be the same as the issue involved in the prior
action; (3) the issue sought to be precluded must have been actually litigated in the prior action;
(4) the issue sought to be precluded must have been determined by a valid and final judgment;
and (5) the determination in the prior action must have been essential to the prior judgment.”
Anderson v. Genuine Parts Co., Int28 F.3d 1267, 1273{&ir. 1997) The value of the Dwek
properties was not at issue in the bankruptcy action; the bankruptcy court merely approved the
credit bids for the properties. There was no final judgment as to the value of the Dwek properties
nor was the value of the Dwek properties an issue that was essential to the judgment in the
bankruptcy court. Therefore, collateral estoppel does not apply.

Section 710 of the Seller's Guide provides that “if Purchaser (or Purchaser’s agent or
affiliate, or any subsequent owner of the Mortgage Loan or such owner’s agent or affiliate) has
acquired title to the related Mortgage Propertptigh foreclosure, deed-in-lieu of foreclosure,
abandonment or reclamation from bankruptcy of the defaulted Mortgage $ thenSeller must
repurchase the property or indemnify the Purchaser. LBHI argues that this provision obligates
NBA to repurchase the property or indemnify LBHI for losses realized after it is sold. NBA
argues that none of the conditions precedent to NBA'’s obligations under Section 710 have
occurred as LBHI acquired the properties through a sale of property under the bankruptcy code
which is not the same as a foreclosure shIBA also argues that LBHI did not reclaim the

properties from bankruptcy because it did not obtain the properties according to the meaning of

®PI's. Br. in Supp. Mot. Summ. J., Akell Decl. Ex. C at § 710 (docket entry 26-6).
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reclamation under the Bankruptcy Code. NBA assertslth&k S.C. § 546(g)reserves the

rights of a “seller of goods that has sold goods to the debtor, in the ordinary course of such
seller's business, to reclaim such goods if the debtor has received such goods while insolvent.”
Because Dwek was not insolvent when he obtained the properties, and because LBHI was not the
seller of the properties, LBHI cannot claim titateclaimed the properties from bankruptcy or

that LBHI's acquisition of the properties tugh a judicial foreclosure sale conducted by the
bankruptcy court was a foreclosure. The Court finds the parties’ contract obligates NBA to
indemnify LBHI for its losses from selling the Dwek properties.

NBA asserts LBHI impliedly waived its rights to damages against NBA as to the Dwek
loans when it negotiated purchase prices for the five Dwek loans with the bankruptcy trustee for
equivalent value. Such negotiation, NBA argues, is inconsistent with LBHI claiming losses
relating to the Dwek loans and indicates an intent not to seek damages against NBA for any
losses. In response, LBHI asserts that the parties’ contract provides that “[n]o term or provision
of this Agreement may be waived or modified unless such waiver or modification is in writing
and signed by the party against whom such waivenodification is sought to be enforced.”
According to LBHI, New York law provides that “[a] written agreement or other written
instrument which contains a provision to tlfiieet that it cannot be changed orally, cannot be
changed by an executory agreement unless such executory agreement is in writing and signed by
the party against whom enforcement of the change is sought or by his agentGen. Oblig.

Law § 15-301(1) In Towers Charter & Marine Corp. v. Cadillac Ins. C894 F.2d 516, 522 {2

"PI's. Mot. Summ. J., Ex. A at § 9 (docket entry 26-4).
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Cir. 1990) the court held that allegations of unwritten waivers were “foreclosed as a matter of
law.”

The Court finds there is no genuine issue ofemal fact in dispute as to whether LBHI
waived its right to seek damages under the Agreement by negotiating prices for the five Dwek
properties with the bankruptcy trustee. There is no evidence of a written agreement to waive such
right.
4. Damages

LBHI argues it is entitled to damages in the amount of $732,898.28 plus attorney’s fees,
costs and post-judgment interest. LBHI says it determined damages by applying the provisions of
the contract as to how damages will be calculated to data from LBHI's business records. NBA
argues that the evidence of LBHI's damages should be excluded because Robin Akell, the witness
sponsoring the business records establishing LBHI's damages, is not a qualified witness to
establish that they are business records, and that the records are inadmissible summaries. NBA
also argues LBHI is not entitled to prejudgment interest before January 31, 2011, and that LBHI
failed to mitigate damages by unreasonably delaying the liquidation of the collateral for the Dwek
loans. LBHI argues that under New York law, NBA must establish not only that it “failed to
make diligent efforts to mitigate its damages . . . but also the extent to which such efforts would
have diminished its damaged.aSalle Bank Nat'l Ass'n v. Nomura Asset Capital Ca8g6
N.Y.S.2d 95, 99 (N.Y.App. Div. 200{internal citation omitted).

NBA argues LBHI should have obtained title more quickly to the properties securing the
Dwek loans and then sold those properties marekly. LBHI contends NBA does not state

what it should have done or what damages would have been if LBHI had been able to move more
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quickly. NBA submits a declaration from an agiger who states what LBHI may have been able
to sell the properties for if it had been able to obtain title to the properties on the day the
bankruptcy court approved the sales but does not submit evidence on amount of commissions,
concessions or other expenses that may have been involved in trying to sell the properties so
quickly. Thus, LBHI argues, NBA's mitigaticargument is only theoretical and does not make
out a prima facie case of a failure to mitigate under New York law. Furthermore, NBA makes no
argument that LBHI failed to properly mitigate its damages on the Olt loan.

The Court finds there is a genuine issue of material fact is to failure to mitigate damages
on the Dwek loans.
4. Other Motions

LBHI filed a motion to compel NBA to respond to its discovery requests regarding
repurchase demands from other investors on other loans NBA made to Solomon Dwek. LBHI
argues that the resolution of other Dwek loans is relevant to NBA'’s affirmative defense that
LBHTI’s full credit bid extinguished any claims IHB may have. LBHI argues that if NBA settled
other repurchase demands from other investioas,information bears on NBA'’s valuation and
treatment of loans taken out by the same borrower who took out the loans at issue in this lawsuit.
The Court finds the motion should be denied.

LBHI moves to disqualify Frederick Wetzel, Ill and Todd Burnidge. Mr. Wetzel, an
attorney, was to offer testimony on his legal interpretation of a portion of the Seller's Guide. Mr.
Burnidge was to offer testimony as to his 2003 appraisal involving the Olt loan. In light of the

Court’s ruling on the summary judgment motions, the Court finds the matter is moot.
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NBA filed a motion to allow the video-taped depositions of its experts Gary Shev and
Kathleen Princiotti to be used as evidence at trial, and to take the deposition of Todd Burnidge,
another expert, and use it for evidentiary purposes. NBA argues the attendance of Shev, a
mortgage banking expert, and Princiotti, an appraiser and expert, would impose a substantial
burden on the witnesses and NBA due to the significant distances the witnesses would have to
travel to the trial and the expenses to NBA to bring them to the trial. NBA says that at the time of
their depositions, LBHI was aware that NBA intended to present Shev’s and Princiotti's
testimony at trial by video tape presentation As to Burnidge, the person who appraised the
property securing the Olt loan, NBA says Burnidge has not been retained and has been
uncooperative, and even though the discovery deadline has passed, the Court should allow it to
take his deposition and use it at trial.

LBHI argues that Shev and Princiotti are under NBA’s control and there is no reason they
cannot appear at trial at NBA'’s direction. Pursuaridd.R.Civ.P. 32(a) deposition may be
used if a witness “is more than 100 miles from the place of . . . trial ... unless it appears that the
witness’s absence was procured by the partyiofjehe deposition” or “the party offering the
deposition could not procure the witness’s attendance by subpdesdR.Civ.P. 32(a)(4)(B)
and (D) Rule 804(b)(1) of the Federal Rules of Evidepoavides that the hearsay rule does not
apply to testimony of an unavailable witness if the testimony “was given as a witness at a ...
lawful deposition. . . . and . . is now offered against a party who had . . . an opportunity and
similar motive to develop it by direct, cross-, or redirect examination.”

“The party seeking to admit the deposition must prove that the requirements Biut®th

32(a)(3) and Rule 804(b)(have been meUnited States v. Peltob,/8 F.2d 701, 709 (8th Ciy.)
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cert. denied sub nom439 U.S. 964 (1978) In re Air Crash Disaster at Stapleton Int’l Airport,
Denver, Colo., on Nov. 15, 198720 F.Supp. 1493, 1502 (D.Colo. 1989 BHI argues that

while it may be inconvenient for NBA or its hired experts to travel to Arkansas to present
testimony “[m]ere inconvenience to the witness does not outweigh the substantial need to
evaluate the demeanor of a witness presenting controversial testimony of questionable relevance.
Nor does inconvenience outweigh the unfairness of limiting an opponent’s right to demonstrate
varying interpretations of the facts on which the witness bases his testimdny.BHI argues

Shev and Princiotti gave opinions based on the limited information that they were provided by
their counsel and both indicated that their ognsi might change upon learning more information.

The Court finds NBA has not established that these two witnesses are unavailable for trial.
As to Burnidge, the Court finds the deadline for taking his deposition has expired. The motion is
denied.

Conclusion

IT IS THEREFORE ORDERED that plaintiff’'s motion for summary judgment [docket
entry 26] is granted in part and denied in part.

IT IS FURTHER ORDERED that defendantsated motion [docket entry 29] is denied.

The issue of damages will proceed to trial.

IT IS FURTHER ORDERED that plaintiff's ntimn to compel and motion to disqualify as
experts [docket entries 20 & 27] are denied. Defendant’s motion to allow depositions to be used
as evidence [docket entry 28] is denied.

DATED this 25" day of June, 2012.

/s/Susan Webber Wright
UNITED STATES DISTRICT JUDGE
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