
INȱTHEȱUNITEDȱSTATESȱDISTRICTȱCOURT
FORȱTHEȱEASTERNȱDISTRICTȱOFȱARKANSAS

DavidȱR.ȱFarris Plaintiff

No.ȱ4:11ȬCVȬ459ȬJMM

MichaelȱJ.ȱAstrue,ȱCommissioner, Defendant

SocialȱSecurityȱAdministration

ORDERȱAFFIRMINGȱTHEȱCOMMISSIONER’SȱDECISION

Inȱthisȱcase,ȱplaintiffȬclaimantȱDavidȱR.ȱFarrisȱsoughtȱjudicialȱreviewȱof

defendantȱCommissionerȱMichaelȱJ.ȱAstrue’sȱdenialȱofȱhisȱapplicationsȱforȱdisability

incomeȱbenefitsȱ(DIB)ȱandȱsupplementalȱsecurityȱincomeȱ(SSI).ȱȱFarrisȱaskedȱtheȱcourtȱto

reverseȱtheȱCommissioner’sȱdecisionȱandȱremandȱhisȱcaseȱtoȱtheȱSocialȱSecurity

Administrationȱ(SSA)ȱforȱtheȱawardȱofȱbenefits.1ȱȱInȱtheȱalternative,ȱheȱaskedȱtheȱcourtȱto

reverseȱtheȱdecisionȱandȱremandȱhisȱcaseȱforȱanotherȱhearing.ȱȱAfterȱconsideringȱthe

record,ȱtheȱargumentsȱofȱtheȱparties,ȱandȱtheȱapplicableȱlaw,ȱthisȱcourtȱaffirmsȱthe

Commissioner’sȱdecision.

Scopeȱofȱjudicialȱreview.ȱȱInȱreviewingȱaȱdecisionȱdenyingȱanȱapplicationȱfor

disabilityȱbenefits,ȱtheȱcourtȱmustȱdetermineȱwhetherȱsubstantialȱevidenceȱsupportsȱthe

Commissioner’sȱdecisionȱandȱwhetherȱtheȱCommissionerȱmadeȱaȱlegalȱerror.2ȱ

1Docketȱentryȱ#ȱ2.

2Seeȱ42ȱU.S.C.ȱ§ȱ405(g)ȱ(requiringȱtheȱdistrictȱcourtȱtoȱdetermineȱwhetherȱthe
Commissioner’sȱfindingsȱareȱsupportedȱbyȱsubstantialȱevidenceȱandȱwhetherȱthe
Commissionerȱconformedȱwithȱapplicableȱregulations);ȱSlusserȱv.ȱAstrue,ȱ557ȱF.3dȱ923,
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Substantialȱevidenceȱisȱmoreȱthanȱaȱmereȱscintillaȱofȱevidence;ȱitȱmeansȱsuchȱrelevant

evidenceȱasȱaȱreasonableȱmindȱmightȱacceptȱasȱadequateȱtoȱsupportȱaȱconclusion.3ȱȱIn

determiningȱwhetherȱsubstantialȱevidenceȱsupportsȱtheȱCommissioner’sȱdecision,ȱthe

courtȱmustȱconsiderȱevidenceȱthatȱdetractsȱfromȱtheȱCommissioner’sȱdecisionȱasȱwellȱas

evidenceȱthatȱsupportsȱtheȱdecision,ȱbutȱtheȱcourtȱmayȱnotȱreverseȱtheȱCommissioner’s

decisionȱsimplyȱbecauseȱsubstantialȱevidenceȱsupportsȱaȱcontraryȱdecision.4

Theȱdisputedȱissues.ȱȱTheȱpartiesȱdidȱnotȱdisputeȱthatȱFarrisȱexhaustedȱhis

administrativeȱremedies5ȱorȱthatȱtheȱCommissioner’sȱadministrativeȱlawȱjudgeȱ(ALJ)

followedȱtheȱrequiredȱfiveȬstepȱprocessȱforȱdeterminingȱwhetherȱaȱDIB/SSIȱclaimantȱis

disabled.6ȱȱInstead,ȱFarrisȱcomplainedȱaboutȱtheȱfollowingȱaspectsȱofȱthe

925ȱ(8thȱCir.ȱ2009)ȱ(statingȱthatȱtheȱcourt’sȱ“reviewȱofȱtheȱCommissioner’sȱdenialȱof
benefitsȱisȱlimitedȱtoȱwhetherȱtheȱdecisionȱisȱ‘supportedȱbyȱsubstantialȱevidenceȱinȱthe
recordȱasȱaȱwhole’”);ȱLongȱv.ȱChater,ȱ108ȱF.3dȱ185,ȱ187ȱ(8thȱCir.ȱ1997)ȱ(“Weȱwillȱuphold
theȱCommissioner’sȱdecisionȱtoȱdenyȱanȱapplicantȱdisabilityȱbenefitsȱifȱtheȱdecisionȱis
notȱbasedȱonȱlegalȱerrorȱandȱifȱthereȱisȱsubstantialȱevidenceȱinȱtheȱrecordȱasȱaȱwholeȱto
supportȱtheȱconclusionȱthatȱtheȱclaimantȱwasȱnotȱdisabled.”).

3SeeȱSlusser,ȱ557ȱF.3dȱatȱ925.

4SeeȱSultanȱv.ȱBarnhart,ȱ368ȱF.3dȱ857,ȱ863ȱ(8thȱCir.ȱ2004);ȱWoolfȱv.ȱShalala,ȱ3ȱF.3d
1210,ȱ1213ȱ(8thȱCir.ȱ1993).

5SeeȱAndersonȱv.ȱSullivan,ȱ959ȱF.2dȱ690,ȱ692ȱ(8thȱCir.ȱ1992)ȱ(statingȱthatȱ“theȱSocial
SecurityȱActȱprecludesȱgeneralȱfederalȱsubjectȱmatterȱjurisdictionȱuntilȱadministrative

remediesȱhaveȱbeenȱexhausted”ȱandȱexplainingȱthatȱtheȱCommissioner’sȱappeal
procedureȱpermitsȱclaimantsȱtoȱappealȱonlyȱfinalȱdecisions).

6Seeȱ20ȱC.F.R.ȱ§ȱ404.1520ȱ(settingȱforthȱtheȱfiveȬstepȱsequentialȱevaluationȱprocess
usedȱforȱdeterminingȱwhetherȱaȱclaimantȱisȱdisabledȱandȱentitledȱtoȱdisabilityȱbenefits);
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Commissioner’sȱdecision:

(1)ȱtheȱALJ’sȱdeterminationsȱaboutȱchronicȱobstructiveȱpulmonaryȱdisease,
orȱCOPD;

(2)ȱtheȱweightȱgivenȱtoȱaȱtreatingȱphysician’sȱopinion;

(3)ȱtheȱALJ’sȱevaluationȱofȱFarris’sȱcredibility;ȱand

(4)ȱtheȱdecision’sȱinconsistencyȱwithȱaȱsubsequentȱdisability
determination.

Basedȱonȱtheseȱcomplaints,ȱFarrisȱarguedȱthatȱsubstantialȱevidenceȱdoesȱnotȱsupportȱthe

Commissioner’sȱconclusionȱthatȱheȱisȱnotȱdisabled.ȱȱFarrisȱalsoȱmaintainedȱthe

Commissioner’sȱdecisionȱdoesȱnotȱcomportȱwithȱrequiredȱlegalȱstandards.

TheȱCommissioner’sȱdecision.ȱȱBeforeȱapplyingȱforȱdisabilityȱbenefits,ȱFarris

workedȱforȱCentralȱFreightȱLinesȱasȱaȱtruckȱdriver.7ȱȱHeȱworkedȱforȱthatȱcompanyȱfor

almostȱsevenȱyears.ȱȱFarrisȱtestifiedȱthatȱheȱstoppedȱworkingȱonȱMayȱ5,ȱ2006,ȱafter

slippingȱwhileȱgettingȱoutȱofȱtheȱbathtub.

Byȱthatȱtime,ȱFarrisȱhadȱalreadyȱundergoneȱneckȱsurgery8ȱandȱherniaȬrepair

20ȱC.F.R.ȱ§ȱ416.920ȱ(settingȱforthȱtheȱfiveȬstepȱsequentialȱevaluationȱprocessȱfor
determiningȱwhetherȱaȱclaimantȱisȱdisabledȱandȱentitledȱtoȱSSI).

7SSAȱrecordȱatȱpp.ȱ35ȱ&ȱ144.

8Id.ȱatȱp.ȱ179ȱ(operativeȱreportȱforȱanteriorȱdiskectomyȱandȱbilateral
foraminotomiesȱatȱC5,ȱC6;ȱC5,ȱC6ȱarthrodesisȱwithȱinterbodyȱallograft;ȱlocalȱautograft
andȱplate;ȱintraoperativeȱfluoroscopyȱforȱlocalizationȱandȱplacementȱofȱtheȱplate;ȱallȱfor
herniatedȱnucleusȱpulpousȱatȱC5ȬC6).
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surgery.9ȱȱFarris’sȱmedicalȱrecordsȱdateȱbackȱtoȱFebruaryȱ2,ȱ2004,10ȱbutȱtheȱmedical

recordsȱmentionȱonlyȱoneȱfall.ȱȱOnȱMayȱ22,ȱ2006,ȱFarrisȱreportedȱhavingȱ“anotherȱfall.”11ȱ

AȱMRIȱtakenȱaȱcoupleȱofȱweeksȱlaterȱrevealedȱaȱmoderateȬsizedȱherniatedȱdiscȱin

Farris’sȱneck.12ȱȱTwoȱmonthsȱlater,ȱFarrisȱunderwentȱaȱsecondȱneckȱsurgery.13ȱȱLater,ȱhe

underwentȱaȱsecondȱherniaȱsurgery.14

FarrisȱfiledȱtheȱapplicationsȱunderlyingȱthisȱreviewȱonȱAugustȱ22,ȱ2008,ȱand

allegedȱdisabilityȱbasedȱonȱneckȱpain,ȱbackȱpain,ȱaȱcrushedȱrightȱankle,ȱaȱhernia,ȱand

highȱbloodȱpressure.15ȱȱFarrisȱappliedȱforȱdisabilityȱbenefitsȱonceȱbefore.ȱȱThe

9Id.ȱatȱp.ȱ194ȱ(operativeȱreportȱforȱrepairȱofȱmultipleȱincisionalȱhernias).

10Id.ȱatȱp.ȱ340ȱ(officeȱvisitȱwithȱDr.ȱNormanȱPledger;ȱcomplaintsȱaboutȱbackȱpain
andȱhighȱbloodȱpressure).

11Id.ȱatȱp.ȱ261ȱ(complainingȱtoȱDr.ȱPledgerȱthatȱheȱwasȱlosingȱfeelingȱinȱleftȱarm
andȱleg,ȱhadȱgottenȱbetterȱfromȱlastȱvisit,ȱandȱhadȱanotherȱfall).

12Id.ȱatȱp.ȱ346ȱ(reportingȱleftȱparacentralȱandȱleftȱlateralȱrecessȱherniatedȱdisc
whichȱisȱmoderateȱinȱsizeȱatȱC6Ȭ7ȱcausingȱmoderateȱspinalȱcanalȱstenosisȱand
compressionȱonȱtheȱleftȱaspectȱofȱtheȱthecalȱsac;ȱmoderateȱtoȱsevereȱleftȱneuralȱforaminal

narrowingȱandȱnoȱsignificantȱrightȱneuralȱforaminalȱnarrowing;ȱpostȬsurgicalȱchangesȱat
C5Ȭ6ȱwithȱsusceptibilityȱartifactȱatȱtheseȱlevels;ȱandȱlossȱofȱnormalȱcervicalȱlordosis).

13Id.ȱatȱp.ȱ218ȱ(operativeȱreportȱforȱC6Ȭ7ȱanteriorȱdiskectomyȱandȱbilateral
foraminotomies;ȱC6Ȭ7ȱarthrodesisȱwithȱelectronicȱboneȱsimulationȱcageȱandȱlocal
autograft;ȱanC6Ȭ7ȱanteriorȱplate;ȱandȱintraoperativeȱfluoroscopyȱforȱlocation,ȱplacement

ofȱspacer,ȱandȱplacementȱofȱplate).

14Id.ȱatȱp.ȱ231ȱ(operativeȱnoteȱforȱremovingȱoldȱintraȬabdominalȱmeshȱand
replacingȱoldȱmeshȱnew,ȱlowȱprofileȱmesh).

15Id.ȱatȱp.ȱ125.
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CommissionerȱdeniedȱtheȱapplicationsȱonȱAugustȱ15,ȱ2007.16ȱȱBecauseȱFarrisȱdidȱnot

appealȱthatȱdecision,ȱtheȱearliestȱFarrisȱcouldȱreceiveȱbenefitsȱwasȱAugustȱ15,ȱ2007,ȱeven

thoughȱheȱmaintainedȱheȱbecameȱdisabledȱonȱMayȱ6,ȱ2006.ȱ

AfterȱconsideringȱFarris’sȱsecondȱDIB/SSIȱapplications,ȱtheȱALJȱdeterminedȱthat

despiteȱhavingȱsevereȱimpairments—degenerativeȱdiscȱdiseaseȱofȱtheȱcervicalȱspine

statusȱpostȬfusionȱatȱC5ȬC6ȱandȱC6ȬC7,ȱmildȱdegenerativeȱdiscȱdiseaseȱofȱtheȱlumbar

spineȱatȱL4ȬL5,ȱabdominalȱherniasȱstatusȱpostȱsurgicalȱrepair,ȱandȱhypertensionȱ(in

laymen’sȱterms,ȱhighȱbloodȱpressure)17—FarrisȱhadȱtheȱRFC18ȱtoȱperformȱlightȱwork,ȱbut

neededȱaȱsit/standȱoptionȱandȱaȱworkingȱenvironmentȱwithoutȱtemperatureȱextremes,

dust,ȱfumesȱorȱsmoke.19

TheȱALJȱconsultedȱwithȱaȱvocationalȱexpertȱandȱdeterminedȱFarrisȱcouldȱno

longerȱperformȱhisȱpastȱwork,ȱbutȱcouldȱperformȱotherȱworkȱthatȱexistedȱinȱsignificant

numbersȱinȱtheȱnationalȱeconomy.20ȱȱBecauseȱtheȱALJȱdeterminedȱFarrisȱcouldȱdoȱother

16Id.ȱatȱp.ȱ120ȱ(indicatingȱthatȱpriorȱapplicationȱwasȱdeniedȱonȱAug.ȱ15,ȱ2007).

17Id.ȱatȱp.ȱ16.

18TheȱCommissioner’sȱregulationsȱdefineȱRFCȱasȱ“theȱmostȱ[theȱclaimant]ȱcanȱstill
doȱdespiteȱ[theȱclaimant’s]ȱlimitations.”ȱ20ȱC.F.R.ȱ§ȱ404.1545(a)(1)ȱ(DIB)ȱ&ȱ20ȱC.F.R.
§ȱ416.945(a)ȱ(SSI).

19SSAȱrecordȱatȱp.ȱ19.

20Id.ȱatȱp.ȱ24.
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work,ȱtheȱALJȱconcludedȱthatȱFarrisȱwasȱnotȱdisabledȱunderȱtheȱSocialȱSecurityȱAct.21ȱ

TheȱALJ’sȱdecisionȱbecameȱtheȱfinalȱdecisionȱofȱtheȱCommissionerȱforȱtheȱpurposeȱof

judicialȱreviewȱpursuantȱtoȱ42ȱU.S.C.ȱ§ȱ405(g).ȱ

SubstantialȱevidenceȱsupportsȱtheȱCommissioner’sȱdecision.ȱȱTheȱfollowing

substantialȱevidenceȱsupportsȱtheȱCommissioner’sȱconclusionȱthatȱFarrisȱwasȱnot

disabled:ȱ(1)ȱtreatingȱphysicianȱNormanȱPledger’sȱtreatmentȱnotes,ȱ(2)ȱtreatingȱsurgeon

A.ȱScottȱMarotti’sȱtreatmentȱnotes,ȱ(3)ȱevidenceȱaboutȱFarris’sȱneckȱsurgeries,ȱandȱ(4)

vocationalȱexpertȱtestimony.

Dr.ȱPledger’sȱtreatmentȱnotes.ȱȱDr.ȱPledgerȱisȱaȱfamilyȱpracticeȱdoctor.ȱȱHeȱbegan

treatingȱFarrisȱinȱFebruaryȱ2004.22ȱȱDr.ȱPledger’sȱtreatmentȱnotesȱsupportȱthe

Commissioner’sȱdecisionȱbecauseȱtheȱnotesȱdocumentedȱFarris’sȱcomplaintsȱofȱback

pain,ȱneckȱpain,ȱandȱhernias;ȱandȱcontainedȱdiagnosesȱforȱhighȱbloodȱpressureȱand

COPD.ȱȱDr.ȱPledgerȱdocumentedȱFarris’sȱhistoryȱofȱsmokingȱtwoȱpacksȱofȱcigarettesȱper

21Id.ȱȱToȱbeȱdisabledȱunderȱtheȱSocialȱSecurityȱAct,ȱaȱclaimantȱmustȱbeȱ“unableȱto
engageȱinȱanyȱsubstantialȱgainfulȱactivityȱbyȱreasonȱofȱanyȱmedicallyȱdeterminable

physicalȱorȱmentalȱimpairmentȱwhichȱcanȱbeȱexpectedȱtoȱresultȱinȱdeathȱorȱwhichȱhas
lastedȱorȱcanȱbeȱexpectedȱtoȱlastȱforȱaȱcontinuousȱperiodȱofȱnotȱless
thanȱtwelveȱmonths.”ȱ42ȱU.S.C.ȱ§ȱ1382c(a)(3)(A).

22SSAȱrecordȱatȱp.ȱ340ȱ(checkȬupȱduringȱwhichȱFarrisȱcomplainedȱaboutȱbackȱpain
andȱhighȱbloodȱpressure).
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dayȱforȱ30ȱyears,23ȱandȱadvisedȱFarrisȱtoȱstopȱsmoking.24ȱȱTheȱtreatmentȱnotesȱincluded

reportsȱfromȱtheȱsurgeonsȱwhoȱoperatedȱonȱFarris’sȱneckȱandȱhernias.

Periodically,ȱDr.ȱPledgerȱcharacterizedȱFarris’sȱneckȱpainȱand/orȱbackȱpainȱas

aggravated,25ȱbutȱotherwiseȱcharacterizedȱhisȱconditionsȱasȱ“controlled”ȱorȱ“stable.”26ȱ

Inȱallȱbutȱoneȱinstance—whenȱFarrisȱwasȱoutȱofȱmedications27—Dr.ȱPledger

characterizedȱFarris’sȱbloodȱpressureȱasȱ“controlled.”28ȱȱDr.ȱPledgerȱcompletedȱa

“medicalȱassessmentȱofȱabilityȱtoȱdoȱworkȬrelatedȱactivitiesȱ(physical)”ȱonȱSeptemberȱ2,

2009—opiningȱthatȱFarris’sȱabilityȱtoȱlift,ȱstand,ȱsit,ȱclimb,ȱstoop,ȱcrouch,ȱkneel,ȱcrawl,

balance,ȱandȱreachȱwereȱimpaired29—butȱtheȱtreatmentȱnotesȱdocumentedȱnoȱlimitations

inȱthoseȱexertionalȱfunctions.

23Id.ȱatȱpp.ȱ338ȱ&ȱ442.

24Id.ȱatȱp.ȱ291ȱ(Aug.ȱ15,ȱ2005)ȱ&ȱp.ȱ449ȱ(Sep.ȱ10,ȱ2008).

25Id.ȱatȱp.ȱ289ȱ(Sept.ȱ6,ȱ2005);ȱp.ȱ266ȱ(Apr.ȱ20,ȱ2006);ȱp.ȱ262ȱ(Mayȱ22,ȱ2006);ȱp.ȱ260
(Julyȱ17,ȱ2006).

26Id.ȱatȱp.ȱ319ȱ(Oct.ȱ3,ȱ2004,ȱcontrolled);ȱp.ȱ299ȱ(Mayȱ5,ȱ2005,ȱcontrolled);ȱp.ȱ284
(Oct.ȱ10,ȱ05,ȱcontrolled);ȱp.ȱ280ȱ(Dec.ȱ5,ȱ2005,ȱcontrolled);ȱp.ȱ276ȱ(Jan.ȱ23,ȱ2006,
controlled);ȱp.ȱ270ȱ(Mar.ȱ7,ȱ2006,ȱstable).

27Id.ȱatȱp.ȱ417ȱ(Mar.ȱ13,ȱ2008,ȱcharacterizingȱbloodȱpressureȱasȱuncontrolled).

28Id.ȱatȱp.ȱ319ȱ(Oct.ȱ13,ȱ2004);ȱp.ȱ299ȱ(Mayȱ3,ȱ2005);ȱp.ȱ284ȱ(Oct.ȱ10,ȱ2005);ȱp.ȱ280
(Dec.ȱ5,ȱ2005);ȱp.ȱ276ȱ(Jan.ȱ23,ȱ2006);ȱp.ȱ424ȱ(Mayȱ17,ȱ2007,ȱreportingȱnormalȱblood
pressureȱreadings);ȱp.ȱ421ȱ(Aug.ȱ14,ȱ2009,ȱreportingȱnormalȱbloodȱpressureȱreadings).

29Id.ȱatȱp.ȱ26.
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Dr.ȱPledger’sȱtreatmentȱnotesȱsupportȱtheȱALJ’sȱdeterminationȱthatȱFarrisȱcould

performȱlightȱworkȱbecauseȱDr.ȱPledgerȱdocumentedȱnoȱexertionalȱlimitations.ȱȱDr.

Pledger’sȱdiagnosisȱofȱCOPDȱandȱhisȱdocumentationȱofȱFarris’sȱsmokingȱsupportȱthe

ALJ’sȱdeterminationȱthatȱFarrisȱmustȱworkȱinȱaȱworkingȱenvironmentȱwithout

temperatureȱextremes,ȱdust,ȱfumesȱorȱsmoke,ȱbecauseȱsuchȱconditionsȱcouldȱirritate

Farris’sȱabilityȱtoȱbreath.30

Dr.ȱMarotti’sȱtreatmentȱnotes.ȱȱDr.ȱMarottiȱisȱaȱgeneralȱsurgeonȱwhoȱrepaired

Farris’sȱhernias.ȱȱHeȱperformedȱtheȱfirstȱsurgeryȱonȱSeptemberȱ26,ȱ2005.31ȱȱDr.ȱMarotti

releasedȱFarrisȱtoȱreturnȱtoȱworkȱ67ȱdaysȱlater,ȱreportingȱthatȱtheȱwoundȱlooked

fantasticȱandȱwellȬhealed.32ȱȱFarrisȱdidȱfineȱforȱaboutȱ18ȱmonthsȱandȱthenȱexperienced

abdominalȱpain.33ȱȱDr.ȱMarottiȱperformedȱaȱsecond,ȱexploratoryȱsurgeryȱtoȱdetermine

whetherȱFarrisȱhadȱaȱnewȱherniaȱorȱwhetherȱtheȱmeshȱusedȱforȱtheȱfirstȱsurgeryȱshould

30Seeȱ2ȱTheȱGaleȱEncyclopediaȱofȱMed.ȱ1024,ȱ1027ȱ(4thȱed.)ȱ(explainingȱthat
smokingȱcigarettes,ȱandȱoccupationalȱchemicals,ȱdusts,ȱandȱairborneȱparticlesȱinȱthe
workplace,ȱleadȱtoȱCOPD;ȱandȱrecommendingȱthatȱpeopleȱwithȱCOPDȱavoid
excessivelyȱlowȱorȱhighȱtemperatures).

31ȱSSAȱrecordȱatȱp.ȱ194ȱ(operativeȱreportȱforȱtheȱrepairȱofȱmultipleȱincisional
hernias).

32Id.ȱatȱp.ȱ227.

33Id.ȱatȱ462ȱ(complainingȱtoȱDr.ȱPledgerȱonȱMar.ȱ13,ȱ2007ȱaboutȱabdominalȱpain);
p.ȱ225ȱ(reportingȱabdominalȱpainȱtoȱDr.ȱMarottiȱonȱApr.ȱ2,ȱ2007).
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beȱreplaced.34

Dr.ȱMarottiȱfoundȱnoȱnewȱhernia,ȱbutȱreplacedȱtheȱold,ȱthickerȱmeshȱusedȱinȱthe

firstȱsurgeryȱwithȱaȱnew,ȱlowȱprofileȱmesh.35ȱȱSixteenȱdaysȱlater,ȱDr.ȱMarottiȱreleased

Farrisȱforȱ“regularȱactivities.”36ȱȱNotably,ȱtheȱreleaseȱoccurredȱ11ȱmonthsȱandȱ14ȱdays

afterȱFarrisȱallegedȱheȱbecameȱdisabledȱdueȱtoȱhernias.

Dr.ȱMarotti’sȱtreatmentȱnotesȱsupportȱtheȱALJ’sȱdeterminationȱbecauseȱDr.

MarottiȱreportedȱthatȱFarrisȱwasȱfreeȱofȱherniasȱandȱpain,ȱandȱbecauseȱheȱreleasedȱFarris

withoutȱrestrictionsȱinȱexertionalȱfunctionsȱsuchȱasȱsitting,ȱstanding,ȱwalking,ȱlifting,

carrying,ȱpushing,ȱandȱpulling.ȱȱReleaseȱwithoutȱexertionalȱlimitationȱcontradicts

Farris’sȱallegationȱthatȱheȱwasȱdisabledȱdueȱtoȱhernias.

EvidenceȱaboutȱFarris’sȱneckȱsurgeries.ȱȱDr.ȱJ.ȱMichaelȱCalhounȱperformed

Farris’sȱneckȱsurgeries.ȱȱDr.ȱCalhounȱspecializesȱinȱsurgicalȱtreatmentȱofȱspinal

disorders.ȱȱDr.ȱCalhounȱfirstȱoperatedȱonȱFarris’sȱneckȱonȱSeptemberȱ2,ȱ2004.37ȱȱFarris

34Id.ȱatȱp.ȱ404ȱ(documentingȱaȱApr.ȱ2,ȱ2007ȱsurgeryȱconsultationȱbetweenȱDr.
MarottiȱandȱFarris).

35Id.ȱatȱp.ȱ23.

36Id.ȱatȱp.ȱ224ȱ(writingȱthatȱFarrisȱfeltȱmuchȱbetter);ȱp.ȱ223ȱ(reportingȱtoȱDr.
PledgerȱthatȱFarrisȱwasȱnoȱlongerȱhavingȱtheȱpainȱheȱhadȱbeforeȱtheȱsurgery).

37Id.ȱatȱp.ȱ179ȱ(Dr.ȱCalhoun’sȱoperativeȱreport).
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reportedȱtoȱDr.ȱPledgerȱthatȱheȱfeltȱbetterȱafterȱtheȱsurgery,38ȱbutȱcomplainedȱtoȱDr.

Pledgerȱaboutȱneckȱpainȱaȱcoupleȱofȱweeksȱafterȱheȱfellȱinȱtheȱbathtub.39ȱȱDr.ȱPledger

sentȱFarrisȱbackȱtoȱDr.ȱCalhoun.40

Dr.ȱCalhounȱfoundȱpostȱoperativeȱchangesȱinȱFarris’sȱneckȱandȱsignificantȱdisc

herniation.41ȱȱAfterȱnonȬsurgicalȱtreatmentȱfailedȱtoȱresolveȱFarris’sȱproblems,42ȱDr.

Calhounȱperformedȱaȱsecondȱsurgery—onȱJulyȱ18,ȱ2006.43ȱȱDr.ȱCalhoun’sȱlastȱtreatment

noteȱwasȱembodiedȱinȱaȱletterȱtoȱDr.ȱPledger.

Inȱtheȱletter,ȱDr.ȱCalhounȱreportedȱthatȱFarrisȱwasȱ“havingȱsomeȱrightȱarmȱpain

especiallyȱwhenȱheȱadbuct[ed]ȱtheȱshoulder.”44ȱȱDr.ȱCalhounȱadvisedȱthatȱFarrisȱwould

returnȱinȱtwoȱweeksȱwithȱaȱlateralȱcervicalȱspineȱXrayȱandȱstatedȱthatȱFarrisȱwasȱ“not

38Id.ȱatȱp.ȱ316,ȱandȱDr.ȱCalhounȱreleasedȱFarrisȱtoȱreturnȱtoȱnormalȱactivities;ȱid.ȱat
p.ȱ356ȱ(statingȱthatȱweȱ“willȱunrestrictȱhisȱactivity”).

39Id.ȱatȱp.ȱ261ȱ(reportingȱtheȱlossȱofȱfeelingȱonȱtheȱleftȱarmȱandȱlegȱand
complainingȱaboutȱneckȱandȱbackȱpain).

40Id.ȱatȱp.ȱ264.

41Id.ȱatȱ346ȱ(MRIȱresultsȱdatedȱMayȱ23,ȱ2006);ȱp.ȱ353ȱ(reportingȱtheȱresultsȱofȱthe
MRIȱtoȱDr.ȱPledger).

42Id.ȱatȱ353ȱ(reportingȱonȱJuneȱ30,ȱ2006ȱthatȱphysicalȱtherapyȱmadeȱFarris’s
symptomsȱworse);ȱp.ȱ214ȱ(statingȱthatȱFarrisȱwasȱtreatedȱwithȱphysicalȱtherapyȱand
medicationȱtoȱnoȱavail).

43Id.ȱatȱp.ȱ218ȱ(Dr.ȱCalhoun’sȱoperativeȱreport).

44Id.ȱatȱp.ȱ349.
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yetȱreleasedȱtoȱwork.”45

BecauseȱtheȱletterȱwasȱtheȱlastȱreportȱaboutȱFarris’sȱcondition,ȱDr.ȱCalhoun’s

treatmentȱnotesȱdidȱnotȱindicateȱwhetherȱFarrisȱreturnedȱtoȱDr.ȱCalhounȱorȱwhetherȱDr.

CalhounȱreleasedȱFarrisȱforȱwork.ȱȱTheȱrecord,ȱhowever,ȱcontainedȱmedicalȱevidence

reflectingȱtheȱresultȱofȱFarris’ȱsecondȱneckȱsurgery—theȱreportȱofȱanȱagency

examinationȱonȱJulyȱ26,ȱ2007.

TheȱreportȱappearsȱtoȱhaveȱflowedȱfromȱFarris’sȱfirstȱapplications.ȱȱInȱtheȱreport,

Dr.ȱGaryȱP.ȱNunnȱreportedȱthatȱFarris’sȱneckȱhadȱaȱ“veryȱlimitedȱrangeȱofȱmotionȱto

approximatelyȱ20ȱdegreesȱbilaterally.”46ȱȱTheȱnormalȱrangeȱforȱlateralȱbendingȱisȱ40ȱtoȱ50

degrees;ȱthatȱis,ȱaȱpersonȱshouldȱbeȱableȱtoȱmoveȱhisȱheadȱaboutȱhalfwayȱbetween

straightȱaheadȱandȱtheȱshoulder.47ȱȱAȱlimitedȱrangeȱofȱmotionȱwasȱsignificantȱin

determiningȱFarris’sȱRFCȱbecauseȱaȱlimitedȱrangeȱofȱmotionȱcanȱhamperȱmanyȱnormal

45Id.

46Id.ȱatȱp.ȱ409.

47Seeȱ2Ȭ26AȱCourtroomȱMed.ȱȬȱTheȱNeckȱ§ȱ26A.00ȱ(“Theȱnormalȱrangeȱofȱmotion

forȱtheȱcervicalȱspine…forȱlateralȱbendingȱisȱ40ȱtoȱ50ȱdegrees,ȱandȱforȱrotationȱ60ȱtoȱ80
degrees.”);ȱ1Ȭ15ȱCourtroomȱMed.ȱȬȱTheȱNeckȱ§ȱ15.35,ȱfig.ȱ15.6ȱ(showingȱtheȱrangeȱof
lateralȱbendingȱorȱflexionȱasȱ40ȱdegreesȱfromȱstraightȱaheadȱtoȱtheȱshoulder).ȱȱButȱsee
LorneȱLabel,ȱM.D.ȱ&ȱMaryȱKroul,ȱ4Ȭ10AȱAttorneys’ȱTextbookȱofȱMed.ȱ(3dȱed.)ȱPȱ10A.50
(“Lateralȱbendingȱisȱmeasuredȱbyȱaskingȱtheȱpatientȱtoȱattemptȱtoȱbringȱhisȱorȱherȱearȱto
shoulderȱlevel,ȱfirstȱonȱoneȱsideȱandȱthenȱonȱtheȱother.ȱTheȱphysicianȱnotesȱtheȱangles
madeȱbyȱtheȱcervicalȱspineȱasȱitȱdivergesȱfromȱanȱimaginaryȱcenter.ȱNormalȱlateral
flexionȱisȱinȱtheȱ20Ȭ45ȱdegreeȱrange.”).
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activities.48

Dr.ȱNunn’sȱreportȱserved,ȱinȱpart,ȱasȱtheȱbasisȱforȱaȱsubsequentȱRFCȱassessment.ȱ

OnȱSeptemberȱ23,ȱ2008,ȱafterȱreviewingȱDr.ȱNunn’sȱreportȱandȱFarris’sȱmedicalȱrecords,

anȱagencyȱconsultingȱphysicianȱopinedȱthatȱFarrisȱcouldȱliftȱ20ȱpoundsȱoccasionallyȱand

10ȱpoundsȱfrequently,ȱstandȱand/orȱwalkȱaboutȱ6ȱhoursȱinȱanȱ8Ȭhourȱday,ȱandȱsitȱaboutȱ6

hoursȱinȱanȱ8Ȭhourȱday.49ȱȱTheȱconsultantȱfurtherȱopinedȱthatȱFarrisȱlackedȱpostural

limitations.ȱȱTheȱconsultant’sȱopinionȱwasȱconsistentȱwithȱtheȱabilityȱtoȱperformȱlight

work.50ȱȱBecauseȱofȱtheȱconsistency,ȱtheȱevidenceȱaboutȱFarris’sȱneckȱsurgeryȱsupports

theȱALJ’sȱdeterminationȱthatȱFarrisȱcouldȱperformȱlightȱwork,ȱalbeitȱwithȱaȱlimited

rangeȱofȱmotionȱinȱhisȱneck.

Vocationalȱexpertȱtestimony.ȱȱTheȱvocationalȱexpertȱatȱFarris’sȱhearingȱtestified

thatȱaȱpersonȱwithȱFarris’sȱRFCȱcouldȱworkȱasȱanȱofficeȱhelperȱorȱaȱbenchȱassembler.51ȱ

Theȱvocationalȱexpertȱtestifiedȱthatȱtheseȱjobsȱexistedȱinȱsignificantȱnumbersȱinȱthe

48Seeȱ2ȱTheȱGaleȱEncyclopediaȱofȱMed.ȱ921ȱ(4thȱed.)ȱ(explainingȱhowȱcervicalȱdisc
diseaseȱoftenȱcausesȱpainȱandȱlimitsȱmotion).

49SSAȱrecordȱatȱp.ȱ408.

50Seeȱ20ȱC.F.R.ȱ§ȱ404.1567(b)ȱ(“Lightȱworkȱinvolvesȱliftingȱnoȱmoreȱthanȱ20
poundsȱatȱaȱtimeȱwithȱfrequentȱliftingȱorȱcarryingȱofȱobjectsȱweighingȱupȱtoȱ10ȱpounds.
Evenȱthoughȱtheȱweightȱliftedȱmayȱbeȱveryȱlittle,ȱaȱjobȱisȱinȱthisȱcategoryȱwhenȱit
requiresȱaȱgoodȱdealȱofȱwalkingȱorȱstanding,ȱorȱwhenȱitȱinvolvesȱsittingȱmostȱofȱtheȱtime

withȱsomeȱpushingȱandȱpullingȱofȱarmȱorȱlegȱcontrols.”).

51SSAȱrecordȱatȱp.ȱ53.
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nationalȱeconomy;ȱrespectively,ȱ100,000ȱnationwideȱandȱ1,000ȱinȱArkansas;ȱandȱ150,000

nationwideȱandȱ2,000ȱinȱArkansas.52ȱȱThisȱtestimonyȱsupportsȱtheȱALJ’sȱdecision

becauseȱitȱindicatedȱFarrisȱcouldȱdoȱworkȱthatȱexistedȱinȱsignificantȱnumbersȱinȱthe

nationalȱeconomy.

Theȱforegoingȱevidenceȱconstitutedȱmoreȱthanȱaȱmereȱscintillaȱofȱevidence.ȱȱA

reasonableȱmindȱwouldȱacceptȱthisȱevidenceȱasȱadequateȱtoȱsupportȱtheȱconclusionȱthat

Farrisȱwasȱnotȱdisabled.ȱȱForȱtheseȱreasons,ȱtheȱforegoingȱevidenceȱconstitutes

substantialȱevidence.

TheȱCommissioner’sȱdecisionȱcomportsȱwithȱapplicableȱlegalȱstandards.ȱ

TheȱALJ’sȱdeterminationsȱaboutȱCOPD.ȱȱFarrisȱcomplainedȱthatȱtheȱALJ

determinedȱhisȱCOPDȱwasȱnotȱaȱsevereȱimpairment,ȱbutȱincorporatedȱlimitations

flowingȱfromȱCOPDȱinȱtheȱRFCȱdetermination.53ȱȱForȱthisȱreason,ȱFarrisȱarguedȱthat

Commissioner’sȱtreatmentȱofȱCOPDȱwasȱinconsistent.ȱȱFarrisȱalsoȱarguedȱthatȱtheȱALJ’s

determinationȱaboutȱwhetherȱhisȱimpairmentsȱmetȱaȱlistedȱimpairmentȱwasȱflawed

becauseȱtheȱALJȱdidȱnotȱfullyȱaddressȱCOPD.

AtȱtheȱstepȱtwoȱofȱtheȱdisabilityȬdeterminationȱprocess,ȱtheȱALJȱconsidersȱthe

52Id.

53Docketȱentryȱ#ȱ15,ȱp.ȱ4.

13



medicalȱseverityȱofȱtheȱclaimant’sȱimpairment.54ȱȱToȱbeȱsevere,ȱanȱimpairmentȱmust

significantlyȱlimitȱtheȱclaimant’sȱphysicalȱorȱmentalȱabilityȱtoȱdoȱbasicȱworkȱactivities.55ȱ

“Anȱimpairment…isȱnotȱsevereȱifȱitȱdoesȱnotȱsignificantlyȱlimitȱ[the]ȱphysicalȱorȱmental

abilityȱtoȱdoȱbasicȱworkȱactivities.”56ȱȱTheȱabilityȱtoȱdoȱbasicȱworkȱactivitiesȱincludes

“[p]hysicalȱfunctionsȱsuchȱasȱwalking,ȱstanding,ȱsitting,ȱlifting,ȱpushing,ȱpulling,

reaching,ȱcarrying,ȱorȱhandling.”57

Inȱthisȱcase,ȱtheȱALJȱprovidedȱtheȱfollowingȱexplanationȱaboutȱwhyȱCOPDȱwas

notȱaȱsevereȱimpairment:

ThisȱconditionȱwasȱdiagnosedȱbyȱDr.ȱPledgerȱinȱMarchȱ2008.ȱȱThereȱareȱno
objectiveȱmedicalȱtestsȱconfirmingȱtheȱdiagnosis.ȱȱMr.ȱFarrisȱisȱnotȱtaking
anyȱmedicationȱforȱtheȱdisorderȱandȱitȱwasȱnotedȱonȱseveralȱoccasionsȱby
Dr.ȱPledgerȱthatȱtheȱclaimantȱcontinuedȱtoȱsmokeȱdespite
recommendationsȱthatȱheȱstopȱdoingȱso.ȱȱDr.ȱPledgerȱdidȱnotȱindicateȱin
hisȱSeptemberȱ2009ȱmedicalȱopinionȱthatȱtheȱclaimantȱhadȱany
environmentalȱrestrictionsȱdueȱtoȱhisȱallegedȱchronicȱobstructive
pulmonaryȱdisease.58

Thisȱexplanationȱisȱsoundȱforȱtheȱfollowingȱreasons.

5420ȱC.F.R.ȱ404.1520(a)(4)(ii)ȱ(DIB);ȱ20ȱC.F.R.ȱ§ȱ416.920(a)(4)(ii)ȱ(SSI).ȱ

55Seeȱ20ȱC.F.R.ȱ§ȱ404.1520(c)ȱ(explainingȱthatȱaȱclaimantȱmustȱ“haveȱany
impairmentȱorȱcombinationȱofȱimpairmentsȱwhichȱsignificantlyȱlimitsȱ[theȱclaimant’s]

physicalȱorȱmentalȱabilityȱtoȱdoȱbasicȱworkȱactivities”).ȱȱSeeȱalsoȱ20ȱC.F.R.ȱ§ȱ416.920(c)
(SSI).

5620ȱC.F.R.ȱ§ȱ404.1521(a)ȱ(DIB);ȱ20ȱC.F.R.ȱ§ȱ416.921(a)ȱ(SSI).

5720ȱC.F.R.ȱ§ȱ404.1521(b)ȱ(DIB);ȱ20ȱC.F.R.ȱ§ȱ416.921(b)ȱ(SSI).

58SSAȱrecordȱatȱp.ȱ18ȱ(recordȱcitationsȱomitted).
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AȱhistoryȱofȱheavyȱsmokingȱisȱnotȱenoughȱtoȱdiagnoseȱCOPD.ȱȱTheȱfirst
stepȱinȱmakingȱaȱdiagnosisȱisȱaȱgoodȱmedicalȱevaluation,ȱincludingȱa
medicalȱhistoryȱandȱaȱphysicalȱexaminationȱofȱtheȱchestȱusingȱa
stethoscope.ȱȱThisȱmayȱbeȱfollowedȱbyȱaȱvarietyȱofȱtestsȱtoȱevaluateȱlung
function.59

Diagnosticȱtestsȱforȱevaluatingȱlungȱfunctionȱincludeȱpulmonaryȱfunctionȱtests,

diffusionȱstudies,ȱbloodȱsamples,ȱchestȱXrays,ȱandȱbloodȱandȱsputumȱtests.60ȱȱDr.

Pledger’sȱdiagnosisȱwasȱnotȱbasedȱonȱanyȱdiagnosticȱtest.ȱȱInstead,ȱDr.ȱPledger’s

treatmentȱnotesȱsuggestedȱtheȱdiagnosisȱwasȱbasedȱonȱsmokingȱalone.61ȱȱNotably,ȱDr.

Pledgerȱrecordedȱ“negative”ȱexaminationȱfindingsȱforȱFarris’sȱchestȱandȱlungsȱonȱthe

dayȱheȱdiagnosedȱFarrisȱwithȱCOPD.62ȱ

DiagnosticȱtestsȱforȱlungȱfunctionȱmayȱhaveȱprovidedȱevidenceȱindicatingȱCOPD

significantlyȱlimitedȱFarris’sȱphysicalȱabilityȱtoȱdoȱbasicȱworkȱactivities,ȱbutȱtheȱrecord

containedȱnoȱsuchȱtest.ȱȱInȱtheȱabsenceȱofȱevidenceȱshowingȱpoorȱlungȱfunction,ȱDr.

Pledger’sȱdiagnosisȱwasȱunsubstantiated.ȱȱAsȱaȱconsequence,ȱnoȱbasisȱexistedȱfor

determiningȱCOPDȱwasȱaȱsevereȱimpairment.ȱȱTheȱALJȱdidȱnotȱerrȱinȱdeterminingȱthat

592ȱTheȱGaleȱEncyclopediaȱofȱMed.ȱ1026ȱ(4thȱed.).

60Seeȱid.ȱatȱpp.ȱ1026Ȭ27.

61SeeȱSSAȱrecordȱatȱp.ȱ417ȱ(writingȱonȱMar.ȱ13,ȱ2008ȱthatȱFarrisȱwasȱsmoking);ȱp.
413ȱ(reportingȱJulyȱ14,ȱ2008ȱthatȱFarrisȱcontinuedȱtoȱsmoke);ȱp.ȱ449ȱ(writingȱonȱSept.ȱ10,
2008,ȱ“QuitȱSmoke”);ȱp.ȱ445ȱ(writingȱonȱMar.ȱ4,ȱ2009ȱthatȱFarrisȱcontinuedȱtoȱsmokeȱand
wasȱpositiveȱforȱcough).

62Id.ȱatȱp.ȱ417ȱ(treatmentȱnoteȱforȱMar.ȱ13,ȱ2008).
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COPDȱwasȱnotȱaȱsevereȱimpairment.

ToȱtheȱextentȱFarrisȱcomplainedȱthatȱtheȱALJȱdidȱnotȱconsiderȱCOPDȱin

determiningȱwhetherȱhisȱimpairmentsȱmetȱaȱlistedȱimpairment,ȱFarrisȱfailedȱtoȱadvance

anȱargument.ȱȱHeȱstatedȱsimplyȱthatȱheȱ“objectedȱtoȱtheȱ[stepȱthree]ȱfindingsȱsinceȱthe

ALJȱdidȱnotȱfullyȱaddressȱallȱofȱtheȱimpairmentsȱatȱtheȱsecondȱstep.”63ȱȱInȱtheȱabsenceȱof

someȱexplanationȱaboutȱwhyȱtheȱALJȱshouldȱhaveȱconsideredȱCOPDȱatȱstepȱthree,

Farrisȱwaivedȱtheȱissue.64

ToȱtheȱextentȱFarrisȱmaintainedȱtheȱALJ’sȱtreatmentȱofȱCOPDȱwasȱinconsistent,

heȱisȱincorrect.ȱȱTheȱALJȱmustȱconsiderȱaȱclaimant’sȱexertionalȱandȱnonȬexertional

impairmentsȱinȱdeterminingȱtheȱclaimant’sȱRFC.65ȱȱShortnessȱofȱbreathȱisȱaȱnonȬ

exertionalȱimpairment.66ȱȱTheȱALJȱdidȱnotȱerr.

Dr.ȱPledger’sȱopinion.ȱȱTheȱweekȱafterȱhisȱhearing,ȱDr.ȱPledgerȱcompletedȱaȱform

titledȱ“medicalȱassessmentȱofȱabilityȱtoȱdoȱworkȬrelatedȱactivitiesȱ(physical).”67ȱȱTherein,

63Docketȱentryȱ#ȱ15,ȱp.ȱ4.

64SeeȱVandenboomȱv.ȱBarnhart,ȱ421ȱF.3dȱ745,ȱ749ȱ(8thȱCir.ȱIowaȱ2005)ȱ(“Weȱreject
outȱofȱhandȱ[theȱclaimant’s]ȱconclusoryȱassertionȱthatȱtheȱALJȱfailedȱtoȱconsiderȱwhether

heȱmetȱlistings…becauseȱ]ȱ[he]ȱprovidesȱnoȱanalysisȱofȱtheȱrelevantȱlawȱorȱfacts
regardingȱtheseȱlistings.”).

65Seeȱ20ȱC.F.R.ȱ§ȱ416.969a.

66Seeȱid.ȱ(listingȱtheȱinabilityȱtoȱtolerateȱdustȱorȱfumesȱinȱtheȱworkȱenvironmentȱas
anȱexampleȱofȱaȱnonexertionalȱimpairment).

67SSAȱrecordȱatȱpp.ȱ513Ȭ14.
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Dr.ȱPledgerȱrespondedȱtoȱquestionsȱaboutȱFarris’sȱabilityȱtoȱdoȱworkȬrelatedȱactivities

onȱaȱdayȬtoȬdayȱbasisȱinȱaȱregularȱworkȱsetting.ȱȱDr.ȱPledgerȱindicatedȱthatȱFarrisȱcould

not:ȱliftȱorȱcarryȱmoreȱthanȱ10ȱpoundsȱoccasionally;ȱstandȱorȱwalkȱmoreȱthanȱ3ȱhoursȱper

dayȱandȱnoȱmoreȱthanȱ30ȱminutesȱatȱaȱtime;ȱsitȱinȱoneȱplaceȱforȱmoreȱthanȱ3ȱhoursȱaȱday

andȱnoȱmoreȱthanȱ30ȱminutesȱatȱaȱtime;ȱandȱclimb,ȱbalance,ȱstoop,ȱcrouch,ȱkneelȱor

crawl.ȱȱDr.ȱPledgerȱindicatedȱthatȱFarris’sȱimpairmentsȱaffectedȱhisȱabilityȱtoȱreach,ȱand

toȱworkȱatȱheightsȱandȱaroundȱmovingȱmachinery.ȱȱTheȱALJȱgaveȱtheȱopinionȱ“some

weight,”ȱbutȱnotȱ“controllingȱweight.”ȱȱFarrisȱassertedȱthatȱtheȱALJȱimproperly

evaluatedȱtheȱopinionȱandȱfailedȱtoȱmakeȱaȱfunctionȬbyȬfunctionȱassessmentȱofȱhis

RFC.68

UnderȱtheȱCommissioner’sȱregulations,ȱaȱtreatingȱphysician’sȱopinionȱis
givenȱ“controllingȱweight”ȱifȱitȱ“isȱwellȬsupportedȱbyȱmedicallyȱacceptable
clinicalȱandȱlaboratoryȱdiagnosticȱtechniquesȱandȱisȱnotȱinconsistentȱwith

theȱotherȱsubstantialȱevidence.”ȱAccordingly,ȱanȱALJȱshouldȱ“giveȱgood
reasons”ȱforȱdiscountingȱaȱtreatingȱphysician’sȱopinion.69

Inȱthisȱcase,ȱtheȱALJȱprovidedȱgoodȱreasonsȱforȱdiscountingȱtheȱopinionsȱinȱtheȱmedicalȬ

assessmentȱform.ȱȱTheȱreasonsȱfollow:

…Dr.ȱPledger’sȱopinionȱisȱnotȱsupportedȱbyȱtheȱrecordȱasȱaȱwholeȱandȱis
inconsistentȱwithȱtheȱclaimant’sȱownȱtestimonyȱatȱtheȱhearingȱregarding
hisȱabilityȱtoȱlift,ȱcarry,ȱstand,ȱandȱsit.ȱȱMr.ȱFarrisȱtestifiedȱthatȱheȱfeltȱhe
couldȱliftȱupȱtoȱ40ȱpoundsȱoccasionallyȱandȱupȱtoȱ15ȱpoundsȱfrequently

68Docketȱentryȱ#ȱ15,ȱp.ȱ5.

69Dolphȱv.ȱBarnhart,ȱ308ȱF.3dȱ876,ȱ878Ȭ79ȱ(8thȱCir.ȱ2002).
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andȱthatȱheȱcouldȱstandȱupȱtoȱ45ȱminutesȱandȱsitȱforȱupȱtoȱ2ȱhours.ȱȱDr.
PledgerȱopinedȱthatȱMr.ȱFarrisȱcouldȱliftȱandȱcarryȱlessȱthanȱ10ȱpounds,
standȱand/orȱwalkȱupȱtoȱ3ȱhoursȱwithȱonlyȱ30ȱminutesȱwithout

interruption,ȱandȱthatȱheȱcouldȱsitȱforȱupȱtoȱ3ȱhoursȱwithȱ30ȱminutes

withoutȱinterruption.ȱȱDr.ȱPledgerȱneverȱmentionedȱextremeȱsymptomsȱin
theȱclaimant’sȱmedicalȱrecordsȱandȱMr.ȱFarris’ȱimpairmentsȱhaveȱbeen
treatedȱonȱaȱveryȱconservativeȱbasisȱsinceȱAprilȱ2007.ȱȱDr.ȱPledgerȱhas
neverȱincreasedȱtheȱclaimant’sȱpainȱmedicationȱdueȱtoȱanȱincreaseȱin
symptoms.ȱȱThereȱareȱnoȱindicationsȱofȱtotalȱdisabilityȱbeingȱmentionedȱin
Dr.ȱPledger’sȱtreatmentȱnotes.ȱȱTheȱmedicalȱopinionȱisȱwithoutȱobjective
evidenceȱindicatingȱhowȱMr.ȱFarris’ȱimpairmentsȱinterfereȱwithȱthe
performanceȱofȱjobȬrelatedȱfunctions.ȱȱDr.ȱPledger’sȱstatementȱdoesȱnot
containȱcitationsȱtoȱmedicalȱtestsȱorȱdiagnosticȱdata.70

Theseȱreasonsȱareȱ“goodȱreasons”ȱbecauseȱtheyȱareȱsupportedȱbyȱtheȱrecord.ȱȱDr.

Pledger’sȱopinionȱwasȱunsupportedȱbyȱmedicallyȱacceptableȱclinicalȱandȱlaboratory

diagnosticȱtechniques,ȱandȱtheȱopinionȱwasȱinconsistentȱwithȱotherȱsubstantialȱevidence.

Dr.ȱPledger’sȱopinionȱcontradictedȱhisȱtreatmentȱnotes.ȱȱRatherȱthanȱdocument

functionalȱlimitation,ȱDr.ȱPledger’sȱtreatmentȱnotesȱareȱremarkableȱforȱtheȱabsenceȱof

functionalȱlimitation.ȱȱTheȱtreatmentȱnotesȱdocumentedȱcomplaintsȱofȱneck,ȱlegȱand

backȱpain,ȱandȱdifficultyȱwithȱraisingȱtheȱleftȱarm,ȱbutȱnothingȱinȱtheȱnotesȱsupported

Dr.ȱPledger’sȱopinionȱaboutȱfunctionalȱlimitation.ȱȱAlthoughȱtheȱmedicalȬassessmentȬ

formȱinstructedȱtheȱphysicianȱtoȱ“RELATEȱPARTICULARȱMEDICALȱFINDINGSȱTO

ANYȱASSESSEDȱREDUCTIONSȱINȱCAPACITY,”ȱandȱcautionedȱthatȱ“THE

USEFULNESSȱOFȱYOURȱASSESSMENTȱDEPENDSȱONȱTHEȱEXTENTȱTOȱWHICH

70SSAȱrecordȱatȱp.ȱ22.
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YOUȱDOȱTHIS,”71ȱDr.ȱPledgerȱrelatedȱnoȱparticularȱmedicalȱfindings.

TheȱALJ’sȱopinionȱreflectsȱcarefulȱconsiderationȱofȱDr.ȱPledger’sȱtreatmentȱnotes.ȱ

Forȱexample,ȱDr.ȱPledger’sȱtreatmentȱnotesȱdocumentedȱFarris’sȱlongȱhistoryȱof

smoking.ȱȱTheȱALJȱincorporatedȱtheȱeffectsȱofȱlongȬtermȱsmokingȱinȱtheȱRFC

determinationȱbyȱrestrictingȱFarrisȱfromȱworkȱenvironmentsȱwithȱtemperature

extremes,ȱdust,ȱfumesȱandȱsmoke.ȱȱTheȱALJȱdidȱnotȱerrȱinȱevaluatingȱDr.ȱPledger’s

medicalȱopinion.

ToȱtheȱextentȱFarrisȱclaimedȱtheȱALJȱfailedȱtoȱdoȱaȱfunctionȬbyȬfunctionȱanalysis

ofȱhisȱRFC,ȱtheȱALJȱdeterminedȱthatȱFarrisȱhadȱtheȱabilityȱtoȱdoȱlightȱworkȱ“asȱdefined

inȱ20ȱCFRȱ404.1567(b)ȱandȱ416.967(b).”72ȱȱTheȱcitedȱregulationsȱsetȱforthȱthe

requirementsȱforȱlightȱworkȱinȱtermsȱofȱtheȱexertionalȱfunctionsȱofȱlifting,ȱcarrying,

walking,ȱstanding,ȱsitting,ȱpushing,ȱandȱpulling.73ȱȱTheȱALJȱalsoȱrequiredȱaȱsitȬstand

71Id.ȱatȱp.ȱ513.

72Id.ȱatȱp.ȱ19.

73Seeȱ20ȱC.F.R.ȱ§ȱ404.1567(b)ȱ(DIB)ȱ(“Lightȱworkȱinvolvesȱliftingȱnoȱmoreȱthanȱ20
poundsȱatȱaȱtimeȱwithȱfrequentȱliftingȱorȱcarryingȱofȱobjectsȱweighingȱupȱtoȱ10ȱpounds.
Evenȱthoughȱtheȱweightȱliftedȱmayȱbeȱveryȱlittle,ȱaȱjobȱisȱinȱthisȱcategoryȱwhenȱit
requiresȱaȱgoodȱdealȱofȱwalkingȱorȱstanding,ȱorȱwhenȱitȱinvolvesȱsittingȱmostȱofȱtheȱtime

withȱsomeȱpushingȱandȱpullingȱofȱarmȱorȱlegȱcontrols.ȱToȱbeȱconsideredȱcapableȱof
performingȱaȱfullȱorȱwideȱrangeȱofȱlightȱwork,ȱyouȱmustȱhaveȱtheȱabilityȱtoȱdo
substantiallyȱallȱofȱtheseȱactivities.ȱIfȱsomeoneȱcanȱdoȱlightȱwork,ȱweȱdetermineȱthatȱhe
orȱsheȱcanȱalsoȱdoȱsedentaryȱwork,ȱunlessȱthereȱareȱadditionalȱlimitingȱfactorsȱsuchȱas
lossȱofȱfineȱdexterityȱorȱinabilityȱtoȱsitȱforȱlongȱperiodsȱofȱtime.”).ȱȱSeeȱalsoȱ20ȱC.F.R.ȱ§
416.967(b)ȱ(SSI).

19



option.ȱȱCitingȱtheȱregulatoryȱrequirementsȱforȱlightȱwork,ȱandȱincorporatingȱaȱsit/stand

option,ȱreflectsȱaȱfunctionȬbyȬfunctionȱanalysisȱbecauseȱtheȱfindingsȱaddressedȱall

functionalȱareas.ȱȱTheȱALJȱdidȱnotȱerrȱinȱconsideringȱFarris’sȱRFC.

TheȱevaluationȱofȱFarris’sȱcredibility.ȱȱTheȱALJȱfoundȱFarris’sȱsubjective

complaintsȱandȱallegedȱlimitationsȱlessȱthanȱfullyȱpersuasive.74ȱȱFarrisȱcomplainedȱthat

theȱALJȱdidȱnotȱdetailȱtheȱmedicalȱevidenceȱdiscreditingȱhisȱallegationsȱofȱpainȱor

explainȱwhyȱtheȱmedicalȱevidenceȱwasȱinconsistentȱwithȱhisȱallegations.75

“Inȱassessingȱaȱclaimant’sȱcredibility,ȱanȱALJȱmustȱconsiderȱallȱofȱtheȱevidence

relatedȱtoȱtheȱsubjectiveȱcomplaints,ȱtheȱclaimant’sȱdailyȱactivities,ȱobservationsȱofȱthird

parties,ȱandȱtheȱreportsȱofȱtreatingȱandȱexaminingȱphysicians.”76ȱȱ“TheȱALJȱmay

discountȱcomplaintsȱofȱpainȱifȱtheyȱareȱinconsistentȱwithȱtheȱevidenceȱasȱaȱwhole.”77

Inȱthisȱcase,ȱtheȱALJȱaddressedȱallȱrequiredȱconsiderations:78ȱFarris’sȱstatements

74SSAȱrecordȱatȱp.ȱ22.

75Docketȱentryȱ#ȱ15,ȱpp.ȱ8Ȭ9.

76McCoyȱv.ȱAstrue,ȱ648ȱF.3dȱ605,ȱ614ȱ(8thȱCir.ȱ2011)ȱ(citingȱPolaskiȱv.ȱHeckler,ȱ739
F.2dȱ1320,ȱ1322ȱ(8thȱCir.ȱ1984)).

77Dunahooȱv.ȱApfel,ȱ241ȱF.3dȱ1033,ȱ1038ȱ(8thȱCir.ȱ2001).

78Inȱconsideringȱtheȱcredibilityȱaȱclaimant’sȱsubjectiveȱcomplaints,ȱanȱALJȱmust

consider:ȱ(1)ȱtheȱclaimant’sȱpriorȱworkȱrecord;ȱ(2)ȱobservationsȱbyȱthirdȱpartiesȱand
treatingȱandȱexaminingȱphysiciansȱrelatingȱtoȱsuchȱmattersȱas:ȱ(a)ȱtheȱclaimant’sȱdaily
activities;ȱ(b)ȱtheȱduration,ȱfrequencyȱandȱintensityȱofȱtheȱpain;ȱ(c)ȱprecipitatingȱand
aggravatingȱfactors;ȱ(d)ȱdosage,ȱeffectivenessȱandȱsideȱeffectsȱofȱmedication;ȱandȱ(e)
functionalȱrestrictions.ȱPolaskiȱv.ȱHeckler,ȱ739ȱF.2dȱ1320,ȱ1322ȱ(8thȱCir.ȱ1984).
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aboutȱhisȱimpairments,ȱFarrisȱdescriptionsȱofȱhisȱdailyȱactivities,ȱtreatmentȱnotesȱof

treatingȱphysicians,ȱtheȱopinionsȱofȱconsultingȱphysicians,ȱandȱFarris’sȱmedications.79ȱȱȱ

AlthoughȱFarrisȱmaintainedȱtheȱALJȱfailedȱtoȱdetailȱtheȱmedicalȱevidenceȱorȱexplain

whyȱtheȱmedicalȱevidenceȱcontradictedȱhisȱallegations,ȱtheȱALJ’sȱopinionȱreflectsȱthe

opposite.ȱȱTheȱopinionȱreflectsȱaȱcarefulȱcomparisonȱofȱFarris’sȱallegationsȱwithȱthe

medicalȱevidenceȱandȱaȱthoroughȱexplanationȱaboutȱwhyȱtheȱmedicalȱevidenceȱdidȱnot

supportȱFarrisȱallegations.ȱȱForȱexample,ȱalthoughȱFarrisȱattributedȱdisability,ȱinȱpart,ȱto

aȱcrushedȱrightȱankle,ȱtheȱALJȱobservedȱthatȱnoȱphysicianȱrecommendedȱXraysȱor

treatmentȱforȱankleȱpain.80ȱȱTheȱALJȱdidȱnotȱerrȱinȱevaluatingȱFarris’sȱcredibility.

Theȱsubsequentȱdisabilityȱdetermination.ȱȱInȱhisȱfinalȱargument,ȱFarris

maintainedȱnewȱevidenceȱshowsȱheȱwasȱdisabled.ȱȱTheȱnewȱevidenceȱincluded:ȱ(1)ȱa

subsequentȱfavorableȱdecision,ȱ(2)ȱDr.ȱMarvinȱN.ȱKirk’sȱreportȱofȱaȱphysical

examination,ȱandȱ(3)ȱDr.ȱKirk’sȱ“medicalȱassessmentȱofȱabilityȱtoȱdoȱworkȬrelated

activitiesȱ(physical).”81ȱȱFarrisȱarguedȱthatȱtheȱsimilaritiesȱinȱDr.ȱKirk’sȱopinionȱandȱDr.

Pledger’sȱopinionȱwarrantedȱaȱremandȱforȱconsiderationȱofȱhisȱnewȱevidence.82

79SSAȱrecordȱatȱpp.ȱ20Ȭ23.

80Id.ȱatȱp.ȱ21.

81Docketȱentryȱ#ȱ5.

82Docketȱentryȱ#ȱ15,ȱpp.ȱ6Ȭ7.
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“Inȱorderȱtoȱsupportȱaȱremand,ȱnewȱevidenceȱmustȱbeȱ‘relevant,ȱandȱprobativeȱof

theȱclaimant’sȱconditionȱforȱtheȱtimeȱperiodȱforȱwhichȱbenefitsȱwereȱdenied.’”83ȱȱInȱthis

case,ȱtheȱrelevantȱtimeȱperiodȱbeganȱwithȱtheȱdenialȱofȱFarris’sȱfirstȱapplications—

Augustȱ15,ȱ2007—andȱendedȱwithȱtheȱunfavorableȱdecision—Octoberȱ16,ȱ2009.ȱȱFarris’s

newȱevidenceȱisȱnotȱrelevantȱorȱprobativeȱofȱdisabilityȱforȱthisȱtimeȱperiodȱbecauseȱthe

subsequentȱfavorableȱdecisionȱconsideredȱaȱdifferentȱtimeȱperiod,ȱaȱtimeȱperiodȱthat

beganȱonȱOctoberȱ20,ȱ2009.84

Dr.ȱKirkȱexaminedȱFarrisȱonȱJulyȱ10,ȱ2010.85ȱȱDr.ȱKirkȱcompletedȱtheȱmedicalȬ

assessmentȬformȱonȱSeptemberȱ12,ȱ2010.86ȱȱDr.ȱKirkȱopinedȱthatȱFarrisȱwasȱ“severely

limitedȱinȱallȱhisȱphysicalȱactivities,”87ȱandȱsupportedȱhisȱopinionȱwithȱmedicalȱfindings,

butȱtheȱnewȱevidenceȱdoesȱnotȱrelateȱtoȱtheȱrelevantȱtimeȱperiod—Augustȱ15,ȱ2007ȱto

Octoberȱ16,ȱ2009.

ConsideringȱtheȱnatureȱofȱFarris’sȱimpairments,ȱitȱisȱnotȱsurprisingȱthatȱa

subsequentȱALJȱdeterminedȱFarrisȱwasȱdisabled.ȱȱLikeȱthisȱcase,ȱtheȱALJȱinȱthe

subsequentȱcaseȱdeterminedȱFarrisȱwasȱimpairedȱbyȱdegenerativeȱdiscȱdiseaseȱofȱthe

83Estesȱv.ȱBarnhart,ȱ275ȱF.3dȱ722,ȱ725ȱ(8thȱCir.ȱ2002)ȱ(citationȱomitted).

84Docketȱentryȱ#ȱ5,ȱp.ȱ7.

85Id.ȱatȱp.ȱ13.

86Id.ȱatȱp.ȱ18.

87Id.ȱatȱp.ȱ13.
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cervicalȱspine.88ȱȱ“Cervicalȱdiskȱdiseaseȱrefersȱtoȱtheȱgradualȱdeteriorationȱofȱtheȱspongy

disksȱinȱtheȱtopȱpartȱofȱtheȱspine.”89ȱȱ“Cervicalȱdiskȱdisease…ȱoccursȱwithȱaging,ȱthough

poorȱposture,ȱrepeatedȱlifting,ȱandȱtobaccoȱuseȱcanȱhastenȱitsȱcourse.”90ȱȱDr.ȱPledger

documentedȱFarris’sȱlongȱhistoryȱofȱtobaccoȱuse.ȱȱTheȱprogressiveȱnatureȱofȱcervicalȱdisc

disease,ȱcoupledȱwithȱFarris’sȱprolongedȱtobaccoȱuse,ȱsuggestedȱtheȱlikelihoodȱof

eventualȱdisability.ȱ

TheȱALJȱinȱtheȱsubsequentȱcaseȱalsoȱdeterminedȱthatȱCOPD—inȱtheȱformȱof

chronicȱbronchitis—wasȱaȱsevereȱimpairment.91ȱȱLikeȱcervicalȱdiscȱdisease,ȱchronic

bronchitisȱisȱaȱprogressiveȱdiseaseȱwithȱsymptomsȱthatȱ“developȱgradually,ȱusually

overȱyears.”92ȱȱTheȱprimaryȱcauseȱofȱchronicȱbronchitisȱisȱcigaretteȱsmoking.93ȱȱDr.ȱKirk,

however,ȱexplainedȱthatȱFarris’sȱsymptomsȱalsoȱflowedȱfromȱankylosingȱspondylosis.94ȱ

Likeȱchronicȱbronchitis,ȱankylosingȱspondylosisȱisȱaȱprogressiveȱdisease,ȱwhichȱresults

88Id.ȱatȱp.ȱ9.

892ȱTheȱGaleȱEncyclopediaȱofȱMed.ȱ921ȱ(4thȱed.).

90Id.

91SSAȱrecordȱatȱp.ȱ9.

922ȱTheȱGaleȱEncyclopediaȱofȱMed.ȱ1023,ȱ1026ȱ(4thȱed.).

932ȱTheȱGaleȱEncyclopediaȱofȱMed.ȱ1025ȱ(4thȱed.).

94Docketȱentryȱ#ȱ5,ȱp.ȱ13.
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inȱtheȱlossȱofȱspinalȱmobilityȱandȱsometimesȱaȱconsequentialȱinabilityȱtoȱinhaleȱdeeply.95ȱ

TheȱprogressiveȱnatureȱofȱFarris’sȱconditions,ȱandȱtheȱpassageȱofȱtime,ȱexplainȱwhyȱthe

secondȱALJȱreachedȱaȱdifferentȱresult,ȱbutȱdoȱnotȱjustifyȱaȱremand.ȱȱLikewise,ȱthe

differenceȱinȱDr.ȱPledger’sȱtreatmentȱnotesȱandȱDr.ȱKirk’sȱexaminationȱreportȱevidences

theȱprogressiveȱofȱFarris’sȱimpairments,ȱbutȱdoesȱnotȱshowȱthatȱFarrisȱwasȱdisabledȱin

thisȱcase.ȱȱTheȱALJȱdidȱnotȱerr.

Conclusion. Havingȱdeterminedȱthatȱsubstantialȱevidenceȱsupportsȱthe

Commissioner’sȱdenialȱofȱFarris’sȱapplications,ȱtheȱcourtȱDENIESȱFarris’sȱrequestȱfor

reliefȱ(docketȱentryȱ#ȱ2)ȱandȱAFFIRMSȱtheȱCommissioner’sȱdecision.

Itȱisȱsoȱorderedȱthisȱ25thȱdayȱofȱJuly,ȱ2012.

____________________________

UnitedȱStatesȱDistrictȱJudge

951ȱTheȱGaleȱEncyclopediaȱofȱMed.ȱ263ȱ(4thȱed.)ȱ(describingȱankylosing
spondylosisȱasȱ“causingȱpainȱandȱstiffnessȱofȱtheȱback,ȱprogressingȱtoȱtheȱchestȱand
neck”ȱandȱincludingȱ“difficultyȱexpandingȱtheȱchest”ȱasȱaȱsymptom).
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