Harris v. Southwest Power Pool Inc et al Doc. 42

INTHE UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF ARKANSAS

WESTERN DIVISION
LAWANNA HARRIS PLAINTIFF
V. No. 4:11CV00679 JLH
SOUTHWEST POWER POOL, INC.;
STACY DUCKETT; MALINDA SEE;
TOM DUNN; and BRIAN SMITH DEFENDANTS

OPINION AND ORDER

Lawanna Harris brings this action againstfoemer employer, Southwest Power Pool, Inc.,
and the individual defendants for alleged violations of the Arkansas Civil Rights Act of 1993,
42 U.S.C. § 1981, and the Fair Lalstandards Act. Harris has fil@ motion for a protective order
or to compel asking the Courtpermit her to discuss information with her counsel that Southwest
claims is protected by the attorney-client privilegkarris also asks the Cduo stay her obligation
to answer or supplement Southwest’s discovequests until the Court rules on her motion. Harris
has recently filed a sepaeamotion asking the Court to stay the scheduling order in this action
because she does not believe that she can adequatedye for deposition or trial unless she is able
to talk freely with her counsel. For the following reasons, the Court will deny Harris’s motions.

l.

Harris was employed in Southwest’'s humasoreces department as a human resources
generalist. Document #27, p. 10. In her compjaime alleges that she was a nonexempt employee
who was treated as exempt and, consequentigwdnlly denied overtime pay whenever she worked
in excess of forty hours per week. Document #48rris has testified that her job duties consisted
in doing background checks, interviews, composing job discretions, posting open positions,

onboarding processes, and recruiting. DocumenitaD. She testified that she dealt with outside
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counsel from time to time, including seeking their advice on legal issues that Etosel10-11.

In 2006, Harris worked with outside counsel on an audit involving exempt and nonexempt
employees. She testified that her role was to give an account of each employee’s duties, job
descriptions, education, experience, and statagerspt or nonexempt. She participated in phone
calls with outside counsel and performed tasks r&@deoy outside counsel in relation to the audit.

Id. at 11. She discussed the information on a monthly basis with her maragerll-12. She

also conferred with and performed work for Southwest’s general coultseldt 13, 16. Harris
testified that she considered hefsetepresentative of Southwestl. at 13. She testified that she

was aware of some of the results ofdldit—specifically, the parts she worked ¢d.at 17. She
testified that she was told she should kaepresults of the audit confidentidd. at 17-18. She
testified that she was not aware that any on the results of the audit were communicated beyond
employees of Southwesld. at 18.

In July of 2011, Southwest contacted the Depant of Labor regarding possible employee
classification violations of the FLSAd. at 6. Southwest issuedatice entitled “FAQs: Fair Labor
Standards Act Compliance.” Document #17-1. &t tocument, Southwesasgts: “In July of this
year, SPP identified a need to initiate a revievensure that SPP complies with the FLSA, in
particular how SPP jobs are classifieeither Exempt or Non-Exemptld. at 3. Southwest began
the process of settling with employees who werereously classified under the supervision of the
DOL. Southwest states that it has settled withr 160 present and former employees. These
employees have signed a DOL form which waives the right to seek further damages, such as

liquidated damagesSee Document #27, p. 34.



.

The parties agree that the 2006 audit wastemney/client communication, but disagree as
to whether the audit falls within tlegime-fraud exception to the privilegeBecause federal law
supplies the rule of decision in this action, “[tihe common law—as interpreted by United States
courts in the light of reason and experiergmverns.” Fed. R. Evid. 501. Proposed Fed. R. of
Evid. 503(d) expresses the well-edistied rule that the attorney-atieprivilege does not apply “[i]f
the services of the lawyer were sought or obthilmeenable or aid anyorie commit or plan to
commit what the client knew or reasonaldipsld have known to be a crime or fraud&&eInre
Bieter Co., 16 F.3d 929, 935 (8th Cir. 1994) (“Although eofacted by Congress, courts have relied
upon [proposed rule 503] as an accurate defimitf the federal common law of attorney-client
privilege.”); see also In re BankAmerica Corp. Sec. Litig., 270 F.3d 639, 641-42 (8th Cir. 2001)
(“[1Tt is well established that the attorney-cligmtvilege ‘does not extend to communications made
for the purpose of getting advice for the corssion of a fraud or crime.’ ”) (quotirdnited States
v. Zolin, 491 U.S. 554, 563, 109 S. Ct. 2619, 2627, 105 L2&d69 (1989)). As the Eighth Circuit
has stated,

In Zolin, the Supreme Court clarified the prdaee that district courts should adopt

in deciding motions to compel productiohallegedly privileged documents under

the crime-fraud exception. First, the Coresolved a conflict in the circuits by
holding that the district court has discretion to conduéchaamera review of the

! Based on Harris’s testimony, the privilege does appdg.nreBieter Co., 16 F.3d at 935
(“[T]he attorney-client privilege is applickb to an employee’s communication if (1) the
communication was made for the purpose of securing legal advice; (2) the employee making the
communication did so at the direction of hispmmate superior; (3) the superior made the request
so that the corporation could secure legal @evf4) the subject matter of the communication is
within the scope of the employse€orporate duties; and (5) the communication is not disseminated
beyond those persons who, because of the corpanattuse, need to know its contents.”) (quoting
Diversified Indus., Inc. v. Meredith, 572 F.2d 596, 609 (8th Cir. 1977) (en banc)).
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allegedly privileged documents. Second, concerned that rontoaenera review

would encourage opponents of the privilege to engage in groundless fishing

expeditions, the Court ruled that the discretion to reviewamera may not be

exercised unless the party urging disctesbias made a threshold showing “of a

factual basis adequate to support a good beatief by a reasonable person” that the

crime-fraud exception applies. Third{life party seeking discovery has made that

threshold showing, the discretionary decision whether to conuoatnera review

should be made “in light of the factadacircumstances of the particular case,”

including the volume of materials in quies, their relative importance to the case,

and the likelihood that the crime-fraud exception will be found to apply.

Inre BankAmerica Corp. Sec. Litig., 270 F.3d at 641-42 (citations omitted). “A moving party does

not satisfy this threshold burden merely by alleging that a fraud occurred and asserting that
disclosure of any privileged communiicens may help prove the fraudld. at 642. “There must

be a specific showing that a particular docunegm@iommunication was made in furtherance of the
client’s alleged crime or fraud.ld.

Here, Harris argues that the audit may provide evidence that Southwest was aware in 2006
that some of its employees had been mis-diadsieven though the compadid not take steps to
rectify these mis-classifications until 2011. Harris argues that this potential evidence could establish
that Southwest’s post-2006 mis-classificationgemillful—triggering the three-year statue of
limitations period and possibly punitive damade$ee 29 U.S.C. § 255(a). Consequently,

according to Harris, Southwest’s statement to its employees—that it did not discover that it had mis-

classified some of them until 2011—constitutes a fraudulent attempt to limit its Iiakity

2 There is a split among the circuits regarding whether a plaintiff may recover punitive
damages pursuant to the FLSBee Wolfev. Clear Title, LLC, 654 F. Supp. 2d 929, 934-35 (E.D.
Ark. 2009) (collecting cases). The undersigned judge has held that punitive damages might be
appropriate in some FLSA actions, such asmehhe employer willfully violates the Adid. at 937.

% Southwest points out that the employees who settled were informed that they were waiving
their rights to seek liquidated damages and thatdigeypot have to settleut could, instead, file a
private lawsuit or join a collective action against Southwest.
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intentionally misrepresenting to them that Sowgktwas not aware of anyis-classifications prior
to 2011 and, therefore, would not be liable for willful mis-classificdtion.

Southwest contends that Harris misstatesatece by claiming that it says that Southwest
did not learn of any mis-classifications until 20 Bhuthwest points out that the statement only says
that Southwest “identified a need to initiate @e® to ensure that SRI®mplies with the FLSA,
in particular how SPP jobs areaskified—either Exempt or NdBxempt.” Harris’s allegation of
intentional misrepresentation depends upon inténgréidentified a need to initiate a review” as
“first discovered that certain grioyees had been mis-classified!h light of the actual language
used by Southwest, it is doubtful that the compasiggement, which serves as the basis of Harris’s

fraud allegation, establishes a good-faith belief that Southwest actually engaged  Sssud.

* The Court has denied with prejudice Hagigiotion for certification of an FLSA class
composed of nonexempt employees of Baast who were treated as exem$e Harrisv. Sw.
Power Poal, Inc., No. 4:11CV679, 2011 WL 5402763 (E.D. ANov. 8, 2011). Nevertheless, even
if Harris herself has not reliagpon Southwest’s statement, her allegations regarding Southwest’s
attempt to mislead other employees is relevant to the instant motion because she is attempting to
establish the crime-fraud exception to the attorcleant privilege. That exception does not depend
upon whether Harris herself was a target or victim of the fraud.

®Or, at least, that a reasonable person would have interpreted Southwest’s statement to imply
or otherwise indicate that the company hadyduokt discovered the mis-classification§ee
Restatement (Second) of Tort§&7 (1977) (“A representation that the maker knows to be capable
of two interpretations, one of which he knows tofélee and the other true is fraudulent if it is
made: (a) with the intention that it be understoathésense in which it is false, or (b) without any
belief or expectation as to how it will be undemst, or (c) with reckless indifference as to how it
will be understood.”); 8 529 (“A representation statimgtruth so far as it goes but which the maker
knows or believes to be materially misleading becatibés failure to sta additional or qualifying
matter is a fraudulent misrepresentation.”); 8 526r(lisrepresentation is fraudulent if the maker
. . . (b) does not have the confidence in the maguof his represertian that he stateer
implieg].]”) (emphasis added).

¢ If there is no good-faith reason to beligliat Southwest engaged in fraud, thdartiori
there is no good-faith reason to believe that the crime-fraud exception would apply.
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Baumv. Helget GasProds,, Inc., 440 F.3d 1019, 1024 (8th Cir. 20@énbiguous document did not
amount to a false statement for the purposes of establishing fraudulent misrepresentation).

In this case, the Court need not decideetibr Southwest’s statement was a fraudulent
misrepresentation because Harris has failed to offer any evidence that Southwest asked its law firm
to perform the audifor the purpose of furthering a continuing or contemplated criminal or
fraudulent scheme. “[l]t is not enough to showatthn attorney’s advice was sought before” the
allegedly fraudulent actionn re BankAmerica Corp. Sec. Litig., 270 F.3d at 643-44 (“Companies
operating in today’s complex legal and regulatemyironments routinely seek legal advice about
how to handle all sorts of matters . ... There is nothing necessarily suspicious about the officers
of this corporation getting such advice . . . . Showing temporal proximity between the
communication and a crime is not enough.”) (quotmige Sealed Case, 107 F.3d 46, 50 (D.C. Cir.
1997)). Acceptingarguendo, Harris’s account of the events, Southwest obtained an audit in 2006
and subsequently engaged in fraudulent activity. Beyond this, Harris only offers conclusory
allegations that the audit was obtained f@ purpose of furthering the 2011 misrepresentation.
Assumingarguendo, that Southwest’s single statement wamtentional misrepresentation, Harris
has failed to offer evidence giving rise to a goathfaelief that Southwest asked its law firm to
perform the audit in order to enable the company to commit fraud.

If the information in Harris’s possession regarding the audit were to establish that, in 2006,
Southwest was aware that Harris had bees-alaissified yet took no corrective action, the
information would certainly be relevant to edistibthat Southwest willfully violated the FLSA by

continuing to treat Harris as nonexempt. Nevertheless, “[t]hat the [audit] maprbegihat a



fraud occurred does not mean that it wssl in perpetrating the fraud.Pritchard-Keang Nam
Corp. v. Jaworski, 751 F.2d 277, 283 (8th Cir. 1984) (emphasis in original).

Harris may not disclose any confidential infatmn regarding the audit. Therefore, the
Court must deny Harris’s motion for a protective order or to compel.

Harris also asks the Court to stay her ddtlign to answer or supplement Southwest'’s
discovery requests until ruling on her motion. That request is denied as moot.

Harris has filed another motion asking the Cooidtay the scheduling order in this action
because she does not believe that she can adequafedye for deposition or trial unless she is able
to talk freely with her counsel. Because the Court concludes that the crime-fraud exception does
not permit Harris to disclose any confidential m@tion pertaining to the audit, Harris’s motion
to stay the scheduling order is denied.

CONCLUSION

For the reasons stated above, Harris’s motioa fwotective order or to compel is DENIED.

Document #34. Harris’s motion to stay the stfimg order is likewise DENIED. Document #41.

IT IS SO ORDERED this 28th day of February, 2012.

| feon e

JIEON HOLMES
UNITED STATES DISTRICT JUDGE




