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INTHE UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF ARKANSAS
WESTERN DIVISION
ROBERT WILSON PLAINTIFF
V. Case No. 4:11-cv-00855-K GB

ARKANSAS STATE HIGHWAY and
TRANSPORTATION DEPARTMENT, et al. DEFENDANTS

OPINION AND ORDER

Plaintiff Robert Wilson alleges claims odige discrimination and retaliation for having
opposed unlawful discriminatory practices agauoefendants, the Arkansas State Highway and
Transportation Department (“HTD”); Scott Bennétgividually and officially as the Director of
the Arkansas State Highway and TranspatatDepartment; the Arkansas State Highway
Commission; and R. Madison Murphy, John Belgenold, John Burkhalter, Tom Schueck, and
Dick Trammel, individually and officiallyas members of the Arkansas State Highway
Commission (“Commission”). Mr. Wilson brings his claims pursuant to 42 U.S.C. § 2000e
seq.(“Title VII"), the Fourteenth Amendment tihe United States Constitution, and 42 U.S.C. §
1983. He also asserts a clafor declaratory judgment purant to 28 U.S.C. § 2201 and a
supplemental state law claim for breach of conir&#fore the Court idefendants’ motion for
summary judgment (Dkt. No. 25), to whicMr. Wilson has responded (Dkt. No. 35).
Defendants have replied to Mr. Wilson’s response (Dkt. No. 42).

For the following reasons, the Court grants defendants’ motion for summary judgment
(Dkt. No. 25) over Mr. Wilson’s claims oface discrimination and taiation. The Court

dismisses without prejudice Mr. Wilson’s supplemeéstate law claim for l@ach of contract.
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l. Factual Background

Mr. Wilson received his license to practieav in the state of Arkansas in 1977. HTD
hired Mr. Wilson in its Legal Division on Juli, 1977, and appointed Mr. Wilson Chief Legal
Counsel in 1988. As Chief Leg@bunsel, Mr. Wilson supervisedstaff of 20 to 25 employees.
Mr. Wilson’s job description provided that hgas responsible for the “administration and
advisement of legal procedures to the Divisi@ommissioners, and all others needs [sic] of
management with the Department to asseffective compliance with Department policy,
procedure, and with federal and state lawgha overall operations of the Department” (Dkt.

No. 36, T 4).

Defendants state that “[aJccording to Ptdfniwilson he was the Chief Counsel for the
Arkansas Highway Commission” (Dkt. No. 36, T B)r. Wilson denies this. Mr. Wilson states
that his role was to give legadvice to the Commission, as wek HTD, but that there were
times when he and his department were igthofdr. Wilson contends that people would bypass
the Legal Division and that, “[lhough [he] theoretically was sponsible for th legal matters
of HTD, there were a number of peoplao worked around the legal departmed:)

Mr. Wilson contends that there were many woents that should have gone through the
Legal Division for an opinion but did not. He alsmintains that there were instances where the
engineers pretended to be lawyers by goingotmmission meetings and giving legal opinions.
Mr. Wilson states that, althoughe Equal Employment Opportiyi(“EEQ”) Division had been
transferred to the Legal Division, there werstamces when Ralph Halhe Assistant to the
Director, and Crystal Woods, the Division Heal Human Resources, interfered with the

decisions being made by the Lé@avision. Mr. Wilson contendghat Mr. Hall and Ms. Woods



changed the recommendations of the Legalidian about certain EEO matters involving
complaints made by African Americans.

Defendants also state that “according taimiff Wilson, if the Commission received
erroneous legal advice it was ‘[his] neck on the lingd.,( 6). Mr. Wilson denies this,
contending that HTD ignored ha&lvice on various legal issuebr. Wilson states that former
Director of HTD Dan Flowers ticized Mr. Wilson when he advised that a number of cases
should be taken to trial or when he disagreedhe settlement amount for a case. Mr. Wilson
states that he recommended that HTD settbe @iscrimination claims filed by two African
American employees, “much to the chagrirthe administration, partidarly Ralph Hall” (d.).

Sometime during the 1990’s, Mr. Wilson coresied three different models of allowing
employees of the Legal Division to take time affd eventually settled on a plan that allowed
employees to take every third Friday off wighy. Mr. Wilson states that he was advised by
Director Flowers and Jane Wilson, the then DoansHead for Human Services at HTD, to “stop
counting minutes” of the employee lawyers whorkeal under Mr. Wilsor(Dkt. No. 36, | 7).
Some of these employees complained thatWitson was too harsh on them about coming in a
few minutes late for work. Mr. Wilson statd#sat Director Flowers and Ms. Wilson met with
Mr. Wilson and advised him to come up with a ptanallow his employees to take time off.
Following this meeting, Mr. Wilson states thatihglemented a plan to allow his employees to
take off half a day, every other Friday. Mril¥én divided his employees into three groups. Mr.
Wilson contends that “[t]his plan was giverethlessing of Dan Flogrs and Ms. Wilson”I{l.).

Mr. Wilson states that once he implemented the plan, he noticed that employee morale improved

and productivity picked up.



Defendants assert that, sincdeatst as early as993, in addition to the time off allowed
on the rotating Friday afternoons, employees efltegal Division had been allowed to take up
to two hours off with pay to go to doctor appionents or to run personal errands without
designating the time as leave time. Mr. Wilstemies this, stating & although employees in
the Legal Division were allowed to take tiro# for up to two hours to take care of personal
errands, the employees typically would wait untditithird Friday afternoon to take off and to
take care of personal errandid.( 8). Mr. Wilson also states that he did not implement this two
hour window but that his predecessor had implemented it.

Sometime in June or July 2010, Larry Deckon, HTD’s Chief Fiancial Officer and
Division Head of Fiscal Services, reported Mr. Hall specific information that he had
discovered regarding the time-keeping practicabefLegal Division. Defendants state that Mr.
Dickerson began researching the Legal Divisidé®éve practices and was aware of the “rumors”
that the Legal Division allowed employees to tékee off in a fashiomot authorized by HTD’s
policies. Mr. Wilson denies thi®kt. No. 36, 1 10). Mr. Wilson ates that the leave practices
he implemented were known throughout HTD arat #everal management officials knew about
his leave practices. Mr. Wilsotontends that Director ScdBennett was aware of the leave
practices as early as 2000. Prior to becomieghttting Director and evéumal Director of HTD
after the retirement of Director Flowers, &tor Bennett served HTD as the Assistant Chief
Engineer Planning (Dkt. No. 25-10, 11 3-5). Director Bennett has worked for HTD since 1989.

Defendants state that Mr. Dickerson madgquiries of other support staff of HTD
regarding Mr. Wilson’s legal assistant Kimbedgwell. Defendants asse¢hat Mr. Dickerson
made inquiries about the days Ms. Jewell wasaband began comparing her time records with

the days she was off. Mr. &kerson observed a pattern tias. Jewell was off every third



Friday and noted that her tinnecords indicated shgas at work on the &drnoons in which she

was off. Mr. Wilson denies thistating that he instructed Ms. Jewell to record the leave as
“administrative leave” (Dkt. No. 36, § 11). Mr.iMbn asserts that “[t]hevidence revealed that

a Caucasian employee by the name of M@owgé, who is the Division Head for Human
Resources, allowed employees to take time off that was unearned, based on a trivia game, if they
corrected the correct answer [sicJdj. Mr. Wilson alleges that defendants defended Ms.
Woods'’s practice by contendingathMs. Woods coded the unealnieave as “admin leave”

(1d.).

Mr. Wilson states that defendants stopped phastice once he wasrteinated. He also
claims that defendants “take[] the position thihough the leave may be unearned, as long as
the leave is recorded as ‘administrative kathis somehow makes it proper to allow an
employee to take off, with pay, despite noving earned the leave” {@ No. 36, § 11). Mr.
Wilson contends that Judy Robertson, the CAigditor of HTD, initially took the position that
if the leave is coded as “administrative leave,” this would somehow make unearned leave
permissible from a managemestandpoint, but that Ms. Robeastschanged her position by later
stating that no matter how it is coded, if thave is not earned, and the employee is granted
leave with pay, it is impropetd.).

Defendants contend that MBDickerson made Mr. HallMs. Woods, and Director
Flowers aware of his findings. Mr. Wilson disesitthis, claiming that Director Flowers was
well aware of the fact that Mr. Wilson allowedstemployees to take time off and that Frank
Vozel, the Chief Engineer, Deputy Director, and second-in-command at HTD, also was aware of
this practice long before 2010d(, § 12). Mr. Wilson states thatost of the employees who

worked in the administrative offices of HTD meaware of the practice and that defendants’



response to Mr. Wilson’s interrogatories and retgigs production of documents indicated that
Mr. Hall was one of several management officiwho knew about Mr. Wilson’s leave practice
as early as 2007.

Defendants also assert that sometimeanduAugust 2010, Mr. Dickerson and Mr. Hall
made Ms. Robertson aware of their findings. Mr. Wilson disputesstaisng that Mr. Hall
called the “Fraud Hotline” and made a repormMs. Robertson that MiVilson was allowing his
employees to take a half day off every otlkeiday. Director Flowers requested that Ms.
Robertson review the compensatory time pcastithroughout the Legal Division and in other
divisions of HTD. On or about November 010, Ms. Robertson compéel and presented her
review of the compensatory time practicestlod Legal Division to Director Flowers and Mr.
Vozel.

Defendants state that Ms. Robertson’s eewiof timesheets in the Legal Division
revealed that the Friday half-day off giventb@ employees was reported on timesheets as time
worked. Defendants also state that HTD Far®-138 timesheets read, “I hereby certify that
the total worked for the date is true and correct, and a knowledge [sic] that providing false
information may be grounds for immediate dissail” (Dkt. No. 36, T 15) Defendants provide
Ms. Robertson’s internal audit report as an eixhiffhis report states that “Internal Audit was
informed that the Certification Statentewas deleted from AHTD Form 10-138 at Chief
Counsel Robert Wilson’s diraoh at the time when support rgennel were classified as non
exempt and began completing timesheets uneJof 2007” (Dkt. No. 25-6, at 3). Ms.
Robertson’s report also states that certain timesheets “h&htployee Certification Statement
covered with white out’I(l.). Defendants also attach the results of the Williams & Anderson

investigation, which states thidimberly Jewell, an Office Admistrative Assistant in the Legal



Division, informed the investigation that MWilson “directed Ms.Jewell to delete the
certification statement from the time sheets” arat trertain certification statements “had been
‘whited out” (Dkt. No. 25-9, at 11). William#& Anderson’s report also included a May 23,
2006, email from Ms. Jewell to certain empmeyg in the Legal Division notifying these
employees of Mr. Wilson'’s directive to delete the certification statenfeeneif 11, 108).

Mr. Wilson disputes these contentions (DMb. 36, 115). Mr. Wilson states that Ms.
Robertson has been the Chief Auditor of HTBcsi November 30, 2009, and that she started her
work at HTD in 1995. Mr. Wilson contends th&e Audit Division condus an audit of all
divisions, including the Legal Bision, at least once every twears. When conducting audits,
the Audit Division looks at Code of Ethics IRy Reaffirmation, expenditures, payroll, minor
fixed assets, and major fixed assets. TheitADdvision also looksat timesheets and time
records.

Mr. Wilson states that the last two audifsthe Legal Division were conducted in 2008
and 2009 and that audit reports indicate thatXhdit Division reviewedimesheets from August
2008 until August 2009. Mr. Wilson contends thatgamducting the auditsnd in looking at the
timesheets, the Audit Division makes sure tinat timesheets are filled out in compliance with
the policies and procedures of HTD. Theidit Division also checks to ensure that the
timesheets are signed by the employee and ttiattimesheets contaia statement by the
employee that the information contained thereitrie and accurate. Ms. Robertson testified
that she is familiar with the fact that HTD’s timesheets should have a verification on them. The
Audit Reports of the Legal Division for 20082009 indicated that themwere “no reportable
findings” (Dkt. Nos. 36, § 15; 36-2at 24). Ms. Robertson testifien a depositin that the 2008

and 2009 audits included only “verbal findingsyhich she affirmed were only “minor things



that need to be taken eanf’ (Dkt. No. 36-2, at 26) Ms. Robertson also testified that there were
no findings and recommendations included in2888 and 2009 audit reports and that the leave
activity was properly recorded and approvied &t 30).

Mr. Wilson states that his plan of allowidgs employees to take time off every third
Friday was completed at the direction of é2itor Flowers and Ms. Wilson as early as 1992 or
1993. Mr. Wilson states that, degpthe fact that this policy hdsken in place that early and
despite the fact that the Auddivision conducts audits at leastice every two years, there was
never an audit reportahfound certifications had been removexn timesheets or time records.
Mr. Wilson states that he neither directed that certifications be removed from the timesheets
nor directed that the certifications be whited otr. Wilson contends that he directed that the
time off be coded as “admin leave” (Dkt. No. 36, T 15).

Defendants state that, althouBirector Flowers, Mr. Halland Ms. Woods had varying
degrees of knowledge of the Legal Division’s guéar leave practices, nowé these individuals
had knowledge that the time off was being recometme worked. Defendants also assert that
none of them had knowledge that the certificagtatement had been deleted from timesheets.
Mr. Wilson denies this, statingdhDirector Flowers was the omého directed him to develop a
plan to allow the legal staff time off and thar&itor Flowers testified that what Mr. Wilson was
doing was consistent with what he had beetructed to dan the early 1990sld., { 16; Dkt.

No. 36-2, at 60-61).

On or about April 9, 2011, HTD engaged the firm of Williams & Anderson, PLC to
conduct an independent reviewtbe investigation of HTD’s inteal Audit Division regarding
certain leave and timekeeper practices of HsTDegal Division. Defendants state that the

Commission requested, directly Wfr. Wilson and also through MWilson’s counsel, that Mr.



Wilson interview with and provide informatida attorneys from William & Anderson who were
conducting the investigation. Defendants contdrad Mr. Wilson agreedo speak with those
attorneys on several occasionsyotdl renege on his commitment and refuse to talk to them. Mr.
Wilson disputes this, claiming that he agreedmeet with Phil Kaplan, an attorney with
Williams & Anderson, but that during the mewgj Mr. Kaplan became lligerent, accusatory,
and abusive (Dkt. No. 36, 118). Mr. Wilson allegest he asked Mr. Kaplan if the investigation
involved something that could cause Mr. Wilsongo to jail and that Mr. Kaplan responded
“yes” (Id.). Mr. Wilson also states that dlug that meeting he requested @arrity Warnings,
but that Mr. Kaplan was not familiar witharrity Warnings. Mr. Wilson stas that at that point
he decided to employ legal counsel.

On September 9, 2011, the Commission and kvEDe summoned to appear before the
Legislative Joint Auditing Committee at the ArkasSGeneral Assembly. Defendants state that
Commission Chairman and defendant Madiddarphy directed Mr. Wilson to meet with
Commissioner Murphy and Direct&ennett on the afternoon 8eptember 7, 2011, at the HTD
offices in order to prepare for testimony krefdhe Joint Legislative Auditing Committee on
September 9, 2011. Mr. Wilson denies that he esxer “directed” to meet with Commissioner
Murphy and Director Bennett. Mr. Wilson statit “there was no need to meet with Mr.
Murphy or Mr. Bennett, because they would have listened to Mr. Wilson’s advice anyway”
(Id. at 1 19). Mr. Wilson testified before thedislative Joint AuditingCommittee. Defendants
state that Mr. Wilson left the HTD officesithout meeting with Commissioner Murphy and
Director Bennett and that Mr. MWon explained to Commission&furphy that he forgot about

the meeting.



Defendants contend that Mr. Wilson failed dooperate with the Commission and the
HTD Director in preparation fothe September 9, 2011, meetibgfore the Legislative Joint
Auditing Committee at the Arkansas State Legisi&tuir. Wilson disputes this, stating that he
cooperated with the investigation (Dkt. No. 3&21f. Mr. Wilson asserts that during the internal
audit conducted by Ms. Robertson’s team, he wmifit and spoke to the auditors. Mr. Wilson
states that, in response to the internal tacminducted during 2010, he wrote a memorandum to
Director Flowers, explaining higosition in reference to the internal audit. Mr. Wilson states
that he was interviewed by members of the inteaualit team and that he gave his response to
the internal audit report. Mr. Wilson also claithsit he tried to explain his position before the
Legislative Joint Auditing Committee, “which waa political lynching for the plaintiff’1¢.).

Mr. Wilson contends that there waeally nothing else for him to tell Mr. Kaplan, especially
after Mr. Wilson was advised that he could go tb jr. Wilson also stas that the Legislative
Joint Audit Report indicated that the infortimd@ was being turned over to the prosecuting
attorney for possible chargeshie filed against him.

Defendants contend that, thg the September 9, 2011, dislative Joint Auditing
Committee meeting, Mr. Wilson agreed to speath lawyers from Williams & Anderson for
that firm’s investigation but later that dayiiring an execute session of the Commission, Mr.
Wilson again refused to meet with investmat from Williams & Anderson. Mr. Wilson
disputes this, claiming that,rsie he was not provided H&arrity Warnings, he stopped talking
(Id., T 22).

Defendants state that the report from Williams & Anderson confirmed many of the
allegations of the Legislative Joint Auditing @mittee and contained statements by employees

within the Legal Division alleging that Mr. Wi had authorized and/or personally directed the
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falsification of time records of Legal Divisioemployees. Mr. Wilson states that there was no
evidence that he directed anyone to falsifiyy @ocuments and that he was instructed by Mr.
Flowers and Ms. Wilson to implement the pldiowaing Legal Division employees to take time
off.

Defendants also assert that the Commrssioted to place Mr. Wilson on administrative
leave with pay on September 9, 2011, due to hlsréato cooperate irpreparation for the
Legislative Joint Auditing Committee meeting and lés continued refusab cooperate with the
investigation into the time kegy practices in the Legal Divimn by refusing to speak with the
investigators from Williams & Anderson. Mr. Wis disputes this, claiming that he was placed
on administrative leave and ultimately termetatdue to his race and due to having opposed
discriminatory treatment. Mr. Wilson statesttthe was the only African American Division
head within the HTD, besides Emmanual Banks.

Mr. Wilson states that the elence reveals that there are Caucasian division heads who
also allowed their employees to take time off thad not been earneddr. Wilson claims that
Ms. Woods, who has been the Division HeadHoiman Resources since 2004, played a trivia
game with her employees and if they answerepliestion right, employees were rewarded with
two to four hours off of work. Mr. Wilson statdsat Ms. Woods is respabge for the personnel
manual; the reviewing of hiring, firing, and rdetion decisions; and has approximately 30
employees on her staff. Ms. Woods and tlsigtant Head of HumdResources, Pam Hickman,
are Caucasian. Ms. Woods testified in her digposthat on the day before some holidays she
allowed employees to take time off for guessing ams\o trivia questions and that this practice
began under her predecessor, Melba Shepard, \itha 000 (Dkt. No. 363, at 19-20). After

Ms. Shepard left, Calvin Gibson was the divisimad for a few months before Ms. Woods was
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in charge of the Human Resources Division. M&ods was not given ¢htitle of “division
head” until 2004.

Mr. Wilson states that Ms. Woods said sheoakllowed a few employees to leave early
the day before a holiday, which was not basada game, and that a “few employees” could
mean as many as 12 employees leaving early. (0t 36, T 24). Ms. Woods stated that when
she “became aware of what all was going on fama concerned the auditowere,” she had “a
conversation and [she] said tl{her division] won't be playig the game anymore” (Dkt. No.
36-3, at 21). Ms. Woods stated that she ditd kmow if an auditor or if Mr. Hall expressed
concern over her practices. Mr. Wilson states Ms. Woods discussed her leave practices with
Mr. Hall during the summer of 2010, when the intd¢ audit about Mr. Wilson’s practices was
released (Dkt. No. 36, § 24). MWilson states that, although Mr. Hall informed Ms. Robertson
about Mr. Wilson’s practice of allowing employdedake time off that had not been earned, Mr.
Hall did not tell Ms. Robertsoabout Ms. Woods’s practicesd]. In her deposition, Ms.
Robertson stated that she could not rememdeen she first learned about Ms. Woods's
practices but that shdid not conduct any type of instgation about Ms. Woods's leave
practices (Dkt. No. 3@, at 40).

Mr. Wilson states that the practice of allogiemployees to take time off that was not
earned was widespread throughout HTD. Mr. Wilsopports his claims with the deposition of
Ted English, a Caucasian male who has beeangployee at HTD for 21 years. Mr. English
currently serves as the Administrative Officélr Which is the assistant Section Head for the
Traffic and Safety Section of HTD. Mr. English testified is Heposition that he was aware of
other division heads or other divisions thatwko employees to take time off (Dkt. No. 36-3, at

27). Mr. English stated that the division inialinhe currently works and the Human Resources
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Division, for which he had previously worked, hagractice of allowing its employees to take a
half day off prior to each holidayd. at 27-28). Mr. English test#d that Ms. Woods served as
the division head for part of the time thatvwerked in the Human Resources Division.

Mr. English also said that “the section degour boss would just come in and say why
don’t you just go on home, you know, take the resthefday off. They'd usually make sure
somebody was there to answer the phone .ld."at 28). Mr. Wilson states that Jon Waldrip
was the Section Head for the Traffic Safety Division, that Mike Selig was the Assistant Division
Head, and that Alan Meadors served asDhasion Head. Mr. Waldrip, Mr. Selig, and Mr.
Meadors are all Caucasian males. Mr. Englistestt that employees wetgpically given from
two hours up to half a day offhd that the leave was “unearneddingDkt. No. 36-3, at 31). Mr.
English stated that he was “shocked” that Wiilson was terminated and that, after Mr. Wilson
was terminated, the practice of allowing employieetake time off ceased in his divisidd.(at
26, 35). When asked if he knew why the pigcstopped, Mr. Woods said, “Nobody told me
why but | could connect the dots. . It was because somebody gotrouble for it and so we
can’'t do it no more [sic]’lfl. at 35).

Mr. English also testified that Mr. Walg@riand Mr. Meadors allowed employees in the
Planning and Research Divisionttorn in two separate time sheets, with one time sheet as the
official time sheet turned into the payroll and the other time sheet as the unofficial time sheet
turned into the division and section heads (D¥b. 36-3, at 38). Mr. Bglish stated that the
unofficial time sheet containedethours that the employee actualprked, while the official
time sheet contained the hours that the emplolyeeld have worked. For example, Mr. English
stated that the employees were only suppostaka 30-minute lunch éak but that many took

45-minute to an hour lunch breaks, with the unofficial time stedkeicting the longer breaks and
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the official time sheet reflectinthe shorter, 30-minute lunch bksa Mr. English stated that,
after Mr. Wilson was terminated, he spoke witn. Meadors hout the practicavith the two
timesheets and that Mr. Meadors said that leeldv continue with theractice. Mr. English
stated that he believed theaptice of turning in two time sheets violated the policies and
procedures of HTD and the A+Fraud policy of HTD.

Mr. Wilson was placed on administrativleave without pay orOctober 21, 2011.
Defendants state that, on December 15, 2011, Min&¢ recommended the termination of Mr.
Wilson because of the continued refusal to coatgein the investigatiorthe seriousness of the
allegations and proof of wrongdoing against Mfilson that was contained in the Williams &
Anderson report, and the contingilack of confidence by thBirector and the Commission in
Mr. Wilson’s ability to perform th duties as Chief Counsel of BT Mr. Wilson disputes that
he was terminated for these reasons. Defaeisdelaim that the Williams & Anderson report
“appeared to confirm the Department’s InterAaldit Division’s reportthat Plaintiff Wilson
directed or authorized the deletion of thert@ieation Statements from the Legal Division
employee’s timesheets certifying that their thimeets were correct and accurate” and that the
Legal Division employees were allowed to catie paid time off as if the employees were
working (Dkt. No. 36, T 27). Mr. Wilson disputes these statements about the Williams &
Anderson report, stating that thedits never reflected #h certifications had been removed from
timesheets (Dkt. No. 36, 1 27). Mr. Wilson reitesateat the Legal Division was audited at least
one or two times per year by the Internal AubDivision, that he neer directed that the
certifications be removed from the timesheets ateghout, and that he directed that the time off

should be coded as “admin leavéd.).
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In support of his retaliation claims, Mr.i\8bn states that, “[a]lthough the EEO Section
had been placed under [his] jurisdiction, Ralgall and Crystal Woods would review those
complaints filed by African-Americans” (Dkt. N87, at 34). Mr. Wilson alleges that Mr. Hall
and Ms. Woods “interfered with the legal divisi@ic] handling of EECQclaims filed by African-
American employees’d.). In his deposition, Mr. Wilson indated that at some point in time
the EEO Section “was removedin his jurisdiction” (Dkt. No37-1, at 19). In his amended
complaint, Mr. Wilson alleges that whenevifrican-American employees would file EEO
complaints of discrimination, Mr. Hall, who in 200&rved as the Assistant to the Director for
HTD, “would review these complaints and wouldeof be dismissive of the claims, despite some
of them having merit” (Dkt. No. 8, § 37). MWilson offers as an example an EEO complaint
filed by Laura Carter, an African American ployee who, Mr. Wilson states “was extremely
gualified for the position that she applied foid.(at § 38). Mr. Wilson lieges that Mr. Hall and
Ms. Woods did not promote Ms. Carter and east awarded an open position to a white male
employee.

Mr. Wilson also cites a disicnination claim asserted b$arah Sanders, an African-
American employee who claimed that HTD paskedover for a promotion. Mr. Wilson states
that Mr. Hall was involved in this matter. Mwilson states that he recommended that the
department settle Ms. Carter and Ms. Sander’s cases and that HTD award them a promotion. Mr.
Wilson alleges that his “recommendation andekér. Hall and other adinistrators” of HTD
(Dkt. No. 8, T 41). HTD ultimately settled the cases with Ms. Carter and Ms. Sanders for
$250,000.00. Mr. Wilson also claims that recommended HTD settle sexual-harassment
claims brought by Allison Hodges and Ted English, two Caucasian employees. HTD settled Ms.

Hodges and Mr. English’s claims for $400,000.00.
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In his amended complaint, Mr. Wilson aks that, in 2009, havas supportive of a
Supportive Services Contract being awarded isadvantage [sic] Business Enterprise” (Dkt.
No. 8, T 42). Mr. Wilson claims that “MHall was not supportive of this contract being
awarded to a minority contraxt and simply sat on the coatt stalling the processid;, 1 43).

Mr. Wilson also claims that he spoke out agaiHTD’s retaining a Caucasian male employee
who had stolen items because Hhad previously terminatean African American employee
for stealing. Mr. Wilson states that he “spoke aginst this action, advising [HTD] that it was
guilty of discriminatory practices’ld., § 46).

Mr. Wilson filed his first EEOC chargef discrimination on August 16, 2011. This
charge stated that “[ijn 2008, | backed up reomendations regarding EEO compliance. Since
that time my work has been scrutinized more thiamlarly situated employees and | have had to
endure three audits in Octob2010” (Dkt. No. 25-11). Mr. Wilsotiled his second charge of
discrimination with the EEOC on December 19, 2011 his second charge, Mr. Wilson stated
that he filed his first charge in August 2011ddhat “[a]t approximately the same time, | was
suspended with pay. On November 30, 2011, attgrneys filed in court. On December 14,
2011, | was discharged. | have knowledge of Wiitgployees who have filed in court and were
not discharged” (Dkt. No. 25-12). Mr. Wilson alstates in this second charge that “[t]he
Commissioner stated | was disxrged for failing to cooperate an investigation”ll.).

Mr. Wilson asserts that defendants, in thedividual and official capacities, terminated
him because of his race and in retaliation dpposing unlawful discriminatory practices in
violation of Title VII, the Fourteenth Amendment, and § 1983. Mr. Wilson’'s Amended
Complaint also “ask][s] [the Court] to assuswgplemental jurisdiction over the plaintiff's state

law claim of breach of contract” (Dkt. No. 8, at 2).
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. Standard

Summary judgment is properttie evidence, when viewed in the light most favorable to
the nonmoving party, shows that there is no genigsigee of material fa@nd that the defendant
is entitled to entry of judgment asratter of law. Fed. R. Civ. P. 56glotex Corp. v. Catrett
477 U.S. 317, 322 (1986). A factual dispute is geaui the evidenceauld cause a reasonable
jury to return a verdict for either partyMiner v. Local 373513 F.3d 854, 860 (8th Cir. 2008).
“The mere existence of a factual dispute sufficient alone to bar samary judgment; rather,
the dispute must be outcome detigrative under the prevailing law.Holloway v. Pigman884
F.2d 365, 366 (8th Cir. 1989). However, patigpposing a summary jusignt motion may not
rest merely upon the allegations in their pleadingaford v. Tremayne747 F.2d 445, 447 (8th
Cir. 1984).

“The mere existence of a scintilla of eeigce in support of the plaintiff's position will
be insufficient; there must be evidence on whighrg could reasonably find for the plaintiff.”
Smith v. Int'| Paper C9.523 F.3d 845, 848 (8tGir. 2008) (quotingAnderson v. Liberty Lobby,
Inc., 477 U.S. 242, 252 (1986)). The initial burden is on the moving party to demonstrate the
absence of a genuine issof material fact.Celotex Corp.477 U.S. at 323. The burden then
shifts to the nonmoving party to establish that there is a genuine issue to be determined at trial.
Prudential Ins. Co. v. Hinkell21 F.3d 364, 366 (8th Cir. 2008)The evidence of the non-
movant is to be believed, amadl justifiable inferences at® be drawn in his favor.”Anderson
477 U.S. at 255.

IIl.  Discussion

Defendants move to dismiss Mr. Wilson'stl@ VII claims against them in their

individual capacities, arguing that defendants domeeét the definition of “employer” in Title
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VII. In their individual and official capacities, defendamsve for summary judgment as to Mr.
Wilson’s racial discrimination and retaliati claims under Title VII, the Fourteenth
Amendment, and 8§ 1983. In themdividual capacities, defendantlso assert the defense of
qualified immunity. Defendants move dismiss Mr. Wilson’s breach abntract claim, as well.
A. TitleVIl And Individual Capacities

The Eighth Circuit Court of Apgals has consistently heldath'supervisors may not be
held individually lialle under Title VII.” Griffin v. Webbh 653 F. Supp. 2d 925, 933 (E.D. Ark.
2009) (quotingClegg v. Ark. Dep’t of Corr.496 F.3d 922, 931 (8th Cir. 2007) (quoting
Schoffstall v. Hendersor223 F.3d 818, 821 n.2 (8th Cir. 2000))). Accordingly, the Court
dismisses with prejudice Mr. Wilson’s Title VII ctas against all defendants their individual
capacities.

B. Claims Of Racial Discrimination

Mr. Wilson alleges that defendants suspehtien with pay and then suspended him
without pay before ultimately terminating hilmecause he is an African American, all in
violation of Title VII, the Fourteenth Amement, and 8 1983. The elements of an equal
protection claim alleging racialiscrimination by an employer under 42 U.S.C. § 1983 are the
same as those under Title ViEee Moody v. Vozel71 F.3d 1093 (8th Cir. 2014). A plaintiff in
an employment discrimination case may sunavaotion for summary judgment through “proof
of ‘direct evidence’ of discrinmation . . . . [or] through th&lcDonnell Douglasanalysis,
including sufficient evidence of pretextTorgerson v. City of Rochestdéd43 F.3d 1031, 1044
(8th Cir. 2011)see alsavicDonnell Douglas Corp. v. Greedll U.S. 792 (1973). Mr. Wilson
does not offer direct evidence of discriminatioRurther, the Court does not view the alleged

statement raised by defendsiri their briefing and purpatlly made by Commissioner Murphy,
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that he did not like the EEO g&m at the HTD, as direct ewadce of race discrimination (Dkt.
No. 26, at 15). Therefore, the Court will ayrd Mr. Wilson’s claim of discrimination under the
McDonnell Douglasurden-shifting framework.

Under McDonnell Douglas “a plaintiff first must estialish a prima facie case of
discrimination . . . .” Wilking v. County of Ramse$53 F.3d 869, 872 (8t@ir. 1998). To
establish grima faciecase of discrimination under the Eq&abtection Clause or Title VII, a
plaintiff must show that (1) he is a membafr a protected class; (2) he was meeting his
employer’s legitimate job expetians; (3) he suffered an adge employment action; and (4)
that similarly situated employees outside the pretéctass were treatedfeirently or that there
are facts permitting an inference of discriminaticd@nyiah v. St. Cloud State Unit84 F.3d
711, 716 (8th Cir. 2012 anady v. Wal-Mart Stores, Inet40 F.3d 1031, 2034 (8th Cir. 2006).

Once a plaintiff has establishepama faciecase of discrimination, the employer must
articulate a legitimate, nondiscrinatory reason for its actiondohnson v. Securitas Sec. Servs.
USA, Inc, 769 F.3d 605, 611 (8th Cir. 2014). If the employer carries its burden, the employee
must then prove that the eroper’s articulated reason was migrpretext for discriminationld.

“To survive summary judgment, an employeesimboth discredit themployer’s articulated
reason and demonstrate the ‘circumstancemipea reasonable inference of discriminatory
animus.” Id. (quotingGibson v. Am. Greetings Cors70 F.3d 844, 855 (8th Cir. 2012)).

1. The Prima Facie Case

In this case, defendants contethdt Mr. Wilson cannot establishpgima faciecase of
discrimination because he cannot show thaime¢ his employer’s legitimate job expectations.
“The standard for assessing performance ‘is nat ¢t the ideal employee, but rather what the

employer could legitimately expect.”Calder v. TCI Cablevien of Missouri, Inc. 298 F.3d
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723, 729 (8th Cir. 2002) (quotingethley v. Ameritech Corpl87 F.3d 915, 920 (8th Cir.
1999)). An employee fails thistandard even if he “meetsmnse expectations” but “does not
meet other significant expectationdd. (citing Ziegler v. Beverly Enters.—Minnesota, Int33
F.3d 671, 676 (8th Cir. 1998)). Employers may legitimately expect that their employees will not
be insubordinateSee Miner v. Bi-State Dev. Agen843 F.2d 912, 913 (8th Cir. 1991).

Defendants argue that they legitimatedxpected that Mr. Wilson would not be
insubordinate in the performance of his duti&pecifically, defendastpoint to Mr. Wilson’s
purported refusal to cooperate with the indegendnvestigators from Williams & Anderson as
an example of Mr. Wilson not meeting defendatdgitimate expectations. They also contend
that Mr. Wilson, as Chief Legal Counsel, wasuinsrdinate when he did not follow instructions
from Commissioner Murphy and DirectBennett to assist and pegp them in their preparation
for testimony before the Legislative Jointiditing Committee regarding employee timekeeping
issues. Lastly, defendants arguattthey had a right to termireaMr. Wilson when the results of
Williams & Anderson’s investigation and HTDisternal audit showed that Legal Division
employees were allowed to indicate on their tineets that they were working when they were
not and that Mr. Wilson either directed or authed the removal of the certification statement
from the Legal Division employees’ timesheets.

In response, Mr. Wilson argues that he redueparticipate in the Williams & Anderson
investigation because he had already given a statietm internal auditor Judy Robertson; he had
provided a memorandum to former HTD DimciDan Flowers on November 30, 2010; any
document or report created by Williams & Anderson would be a public document; and
defendants wanted him to make statements vdhniteinal charges were being considered. Mr.

Wilson contends that he did not cooperate with Williams & Anderson attorney Phil Kaplan
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because Mr. Wilson was told that the invedima could lead to hisrrest and because he
requested, but was not providégarrity Warnings in accordance witBarrity v. New Jersey
385 U.S. 493 (1967). Mr. Wilson also states tihat Legislative Joint Audit Report indicated
that the information was being turned over te ginosecuting attorney f@ossible charges to be
filed against him. Mr. Wilson claims that héett to explain his posiin before the Legislative
Joint Auditing Committee, “which vgaa political lynching for the plintiff’ (Dkt. No. 36, T 21).

This argument presents difficult issuelm a line of cases decided between 1967 and
1977, the Supreme Court specificallgfined the Fifth Amendmenights of public employees in
the context of employer investigatiohsSee Lefkowitz v. Cunningham31 U.S. 801, 809
(1977); Lefkowitz v. Turley414 U.S. 70, 84-85 (1973Yniformed Sanitation Men Ass’'n v.
Comm’r of Sanitation392 U.S. 280, 284-85 (1968%ardner v. Broderick392 U.S. 273, 278-
79 (1968);Garrity, 385 U.S. at 500. When public eropérs seek to compel answers from
employees by threatening their jobs or asking waivers of their rights, employees have
automatic immunity from the use of those aeswin subsequent criminal prosecutions.
Cunningham431 U.S. at 805-06. Coercionimsplicit in such threatsGarrity, 385 U.S. at 497,
500 (“The option to lose their means of livelihomdto pay the penalty of self-incrimination is
the antithesis of free choice to speak out or to remain sile@aidner, 392 U.S. at 278. Public
employers can compel statements from employees only when the employee has immunity and
the questions are narrowly tailored to the esgpe’s duties; immunity can be expressly granted

or implied when questioning is coerciv&ardner, 392 U.S. at 278.

1 Mr. Wilson’s amended complaint does not appe assert properly as a separate claim
that defendants violated Mr. WilsonGarrity rights under the Fifth Amendment. Instead, Mr.
Wilson argues in his filings th&arrity justifies his failure to cooperate with the Williams &
Anderson investigation in response to defetglaargument that he was not meeting their
legitimate job expectations. For these reasores,Gburt declines to reach the merits of any
separate claim based @arrity and the Fifth Amendment.
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A public employee may assert the Fifth Arderent privilege against self-incrimination
in an administrative investigation to protesgainst any disclosure éhindividual reasonably
believes could be used in his own criminal proseawr could lead to ber evidence that might
be used in such a prosecutiorKastigar v. United States406 U.S. 441, 444-45 (1972).
Nevertheless, because an employee recéiues immunity” through the so-calle@arrity
exclusion rule, he may be removed for failure dmoperate with an agency investigation.
Gardner, 392 U.S. at 276. “For these purposes, moredher state is treated as a unit. . . .
Oddly, the cases do not botherstay this; but it is implicit irany case involving an employee of
a department that does not do criminal prosecutmkit is his own department rather than the
prosecutor that is interrogating him; ahat of course is the standard casatvell v. Lisle Park
Dist., 286 F.3d 987, 990 (7ir. 2002) (citingGulden v. McCorkle680 F.2d 1070, 1071 (5th
Cir. 1982)).

Garrity and the cases that followed left unansadewhether public employers must warn
employees that they must answer questionst@uihem by their employer when immunity is
either expressly granted or athes due to the coercive natafethe questioning. There is a
circuit split on the issue of véether warnings are require&ee Atwe)l286 F.3d at 990 (requiring
warnings); Modrowski v. Dep't of Veterans Affajr@52 F.3d 1344, 1351 (Fed. Cir. 2011)
(requiring warnings);Gulden 680 F.2d at 1071 (natquiring warnings);Hester v. City of
Milledgeville, 777 F.2d 1492, 1496 (11@ir. 1984) (not requing warnings).

The Eighth Circuit Court of ppeals does not require an eoyar to provide warnings.
Hill v. Johnson 160 F.3d 469 (8th Cir. 1998). Even imctiits that requirean employer to
provide warnings, employers may properly compabwers to pertinérguestions about the

performance of an employee’s dgtias long as that employee idydadvised of his options to
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answer under any immunity actually grantdremain silent and face dismissalWeston v.
Dep’t of Hous. & Urban Dev.724 F.2d 943, 948 (Fed.Cir.1983). e, it is likely all courts
would agree that “[tlhe employee has no rightkg the interview merely because he has reason
to think he’ll be asked questiotize answers to which might ogcriminating. He may be asked
other questions as well. Atwell, 286 F.3d at 991. The Eighth Circuit has maintained that “[t|he
Fifth Amendment is violated only by the coméd risks of both compelling the employee to
answer incriminating questions and compelling émployee to waive immunity from the use of
those answers.Hill, 160 F.3d at 471.

Given the record evidence, there appears tarbeiguity in Mr. Wilson'’s legal rights at
various points. In June 2011, the Legislatiaent Auditing Committee’s Internal Control and
Compliance Assessment of the leave practafeslTD’s Legal Division and of Mr. Wilson’s
involvement stated that “[t]himatter will be referred to the SixtJudicial Distrct Prosecuting
Attorney” (Dkt. No. 25-9, at 2). Mr. Wilsonates that, in or aroundlugust 2011, “[a]t the time
of [his] attempted questioning Williams and Anderson, when Imeet with Phil Kaplan, he was
told that this investigation could lead to hbeing arrested” (Dkt. Na37, at 23). Mr. Wilson
contends that he asked f@arrity Warnings during this meeting bwias not provided any (Dkt.
No. 36, { 18). Mr. Wilson concedes that “defemtdaadvised counsel fahe plaintiff that the
highway department was not prosecuting thengifyi and that it would only turn over any
documents if subpoenaed to do so” (Dkb.NB7, at 23). In September 2011, Mr. Wilson
contends he was required to appear before the Legislative Joint Auditing Committee, a meeting
he describes as “nothing shortaopolitical lynching” at whicthe believed he was being “thrown
under the bus” by the HTD (Dkt.d\ 37, at 10). After this, in a@ctober 21, 2011, letter to Mr.

Wilson, Director Bennett stated that HTD haddicated on several occasions that we do not
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intend to turn over to the prosecutor any infatiorathat you may provide Mr. Kaplan and/or
Ms. Maxey” (Dkt. No. 37-3, at 27). Based on tleeord evidence, there is some ambiguity in
the scope of any alleged immunityCf. Kastigar,406 U.S. at 449 (“If, on the other hand, the
immunity granted is not as comprehensive aspiotection afforded by the [Fifth Amendment]
privilege, petitioners were jused in refusing to answer.”).

It remains controlling law, however, théfa]s long as a public employer does not
demand that the public employee relinquisle tmployee’s constitutional immunity from
prosecution, . . . the employee can be requireditteer testify about performance of official
duties or to forfeit employment.Hill, 160 F.3d at 47.1Moreover, even if the employee is “not
expressly told that his answerufing an investigation] . . . calihot be used against him in [a]
criminal prosecution, the mere failure affirmatiweb offer immunity isnot an impermissible
attempt to compel a waiver of immunityld. (citing Harrison v. Wille 132 F.3d 679 (11th Cir.
1998); Gulden 680 F.2d 1070)). As a public employé&dr. Wilson “subject[s] [himself] to
dismissal if [he] refuse[s] to account for [higgrformance of the[] puic trust, after proper
proceedings, which do not involve an attempt to coerce [him] to relinquish [his] constitutional
rights.” Uniformed Sanitation Men Ass'892 U.S. at 285.

The parties have devoteslibstantial briefing orGarrity. The parties present factual
disputes and legaissues involvingGarrity’s application in this case, some of which are
potentially novel issues. Notineless, the Court concluddsat it need not decide th@arrity
issue to resolve defendants’ motion fomsnary judgment or Mr. Wilson’s claims.

The Court turns to the next argument. Mifilson argues that he was never “directed” to
meet with Commissioner Murphyd Director Bennett and that “tleewas no need to meet with

Mr. Murphy or Mr. Bennett, because they wbuiot have listened ttMr. Wilson’'s advice
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anyway” (Dkt. No. 36at 1 19). Although Mr. Wilson clais that Commissioner Murphy and
Director Bennett never “directed” him to attemaneeting with them, Mr. Wilson does not claim
that he did not know about the meeting or ity did not request him to attend a meeting.
Furthermore, although Mr. Wilson states tf@dmmissioner Murphyand Director Bennett
would not have listened to him at a meetikly, Wilson provides no record evidence supporting
this allegation. Mr. Wilson has not argued thafieddants’ expectation that he would attend a
meeting with Commissioner Murpland Director Bennett is illegitimate or unrelated to his role
and responsibilities as Chief Legal Counsel for HTD and the Commission.

In regard to the third point raised by dedants, defendants claim they had a right to
terminate Mr. Wilson when the results ofilldms & Anderson’s investigation and HTD’s
internal audit showed that Lddaivision employees were allowldo indicate on their timesheets
that they were working when they were not arat #¥r. Wilson either directed or authorized the
removal of the certification statement frometlhegal Division employees’ timesheets. In
November 2010, HTD’s internal audit of the Legal Division indicatet Mr. Wilson began
directing employees to deletertification statements in Sepaber 2007. Although Mr. Wilson
contests this fact, he provides no other re@vidence to support his position. He denies any
involvement in employees’ deleting or removingtidieation statements. (Dkt. No. 36, § 15).

Regardless of the points rag by defendants and Mr. Whls, at this stage, the Court
need not decide whether Mr. Wilson met defendants’ legitimate job expectations because,
assumingarguendothat Mr. Wilson has demonstrategama faciecase of discrimination under
the McDonnell Douglasframework, his claims of race discrimination fail because he cannot

establish that defendants’ proffered reasonseioninating him are a pretext for discrimination.
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2. The Proffered Reason for Termination

Defendants have the burden to articulategitimate, nondiscriminatory reason for their
employment actions against Mr. Wilson. “THligrden is one of prodtion, not persuasion; it
can involve no credibility assessmentReeves v. Sanderson Plumbing Prods.,, 1580 U.S.
133, 142 (2000) (internal quotes omittedht this stage and undévicDonnell Douglas the
Court gives deference to an employer'seslateason for an adveremployment action.See
Texas Dep’t of Comm. Affairs v. Burdim&b0 U.S. 248, 257-58 (1981). Defendants state that
they suspended and ultimately terminated M#ilson “because of, among other reasons, the
misconduct [he] engaged in as det in the legislative auditral in the report of Williams and
Anderson, coupled with [his] failure to coopeaati[sic] in the ongoing investigation” (Dkt. No.
37-4, at 1). Defendants state that the legisgtatiudit and the report of Williams & Anderson
show that Mr. Wilson directed authorized the deletion of the @&cation Statements from the
Legal Division employees’ timesheets and alloviegial Division employeeso code the paid
time off as if the employees were working.codrdingly, defendants have met their burden of
production to articulate a legitimate, nondiscnatory reason for suspending and terminating
Mr. Wilson.

3. Analysisof Claimed Pretext

Mr. Wilson has the burden toque that these reasons were “not [the] true reasons, but
were pretext for discrimination.”Tex. Dep’t of Comm. Affairs v. Burde#50 U.S. 248, 253
(1981). “To prove pretext, a plaintiff must both discrediteamployer’s asserted reason for
termination and show that the circumstancesntedrawing the reasonable inference that the
real reason for terminatingdtplaintiff was [his] race."Twymon v. Wells Fargo & C0462 F.3d

925, 935 (8th Cir. 2006). Proving pretext “requiregergubstantial evidendkan is required to
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make a prima facie case because evidence oéxpret viewed in light of [the employer’s]
proffered justification.” Fieror v. CSG Systems, In@59 F.3d 874, 878 (8th Cir. 2014). “Our
precedent establishes that the caitimquiry in discrimination casdike this one is not whether
the employee actually engaged in the conductwbich he was terminated, but whether the
employer in good faith believed that the mayee was guilty of the conduct justifying
discharge.” Johnson 769 F.3d at 612 (quotirfjulczinski v. Trinity Structural Towers, In691
F.3d 996, 1002 (8th Cir.2012)).

Mr. Wilson argues that defendants’ reasdémsterminating him were pretext because
defendants treated similarly situated employeesréifidy than they treated him. “At the pretext
stage, the test for whether someone is suffityiesimilarly situated, as to be of use for
comparison, is rigorous.’ld. at 613 (citingBone v. G4S Youth Servs., LI636 F.3d 948, 956
(8th Cir.2012)). The plaintiff employee “must shdvat [he] and the empyees outside of [his]
protected group were similarly sitted in all relevant respectdd. (internal quotes omitted).
“[lIndividuals used for comparisomust have dealt with the sarsepervisor, have been subject
to the same standards, and engaged in the sanaieict without any mitigating or distinguishing
circumstances.ld. (quotingBone 686 F.3d at 956)ee alsaClark v. Runyon218 F.3d 915,
918 (8th Cir.2000)).

Even if this Court puts aside and does rmtsider whether Mr. Wilson was justified in
failing to participate in Williams & Anderson’sivestigation, the individuga whom Mr. Wilson
identifies are not proper comparators. Miildéh contends that “Caudas division heads were
in fact doing the same thing that M¥ilson was doing” (Dkt. No. 37, at 24).

Mr. Wilson first points to Ms. Woods, a Geasian who is the Division Head of Human

Resources for HTD. Ms. Woods is responsiblethe personnel manual and the reviewing of
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hiring, firing, and demotion decisions made withiiD. Ms. Woods played some type of trivia
game on days preceding a holiday, and if an employee answered a question correctly, Ms.
Woods rewarded that employee with two to fowurs off from work. Ms. Woods coded her
employees’ leave time as “admin leave.” In Heposition, Ms. Woods stated that she did not
know if an auditor expressearcern over her practices or if it was Mr. Hall, the person who
contacted the fraud hotline and reported Mifilson’s leave practices to Ms. Robertson, who
expressed concern to her. Mr. Wilson states ifis. Woods discussedrieave practices with
Mr. Hall during the summer of 2010, when the intd¢ audit about Mr. Wilson’s practices was
released (Dkt. No. 36, 1 24). Mr. Wilson statest although Mr. Hall informed Ms. Robertson
about Mr. Wilson’s practice of allowing employdedake time off that had not been earned, Mr.
Hall did not tell Ms. Robertsoabout Ms. Woods’s practicekl]. Ms. Robertson states that she
learned about Ms. Woods'’s praes sometime after Mr. Wilson wéerminated from HTD. Ms.
Woods discontinued her practice of allowing employtedake time off as a reward for correctly
answering questions in the game sometime &tening about the investigation of Mr. Wilson.
Ms. Robertson did not conduct an inveatign of Ms. Woods’s practices.

The Court finds that Ms. Woods is not similarly situated to Mr. Wilson. Unlike the
allegations against Mr. Wilson, there are no aliega that Ms. Woods failed to attend meetings
pertinent to her responsibilities that she removed or direcdt the removal of a certification
statement from her employees’ timesheets. Although Mr. Wilson denies that he directed the
removal of such certification statements, tBeurt's analysis “is not whether the employee
actually engaged in the conduct for which heswerminated, but whether the employer in good
faith believed that the employee was guilty of the conduct justifying dischargetitison. 769

F.3d at 612 (holding that emplay®reliance on “internal documés” to determine if employee
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violated policy showed employer’s good faliblief that employee violated the policgge also
Johnson v. AT&T Corp422 F.3d 756, 762 (8th Cir. 2005) (Hivlg that an employer did not
have to be correct in its determination that employee made bomb threats but only had to
honestly believe that the employee made the threats).

In terminating Mr. Wilson, defendants reliedpart on the report prepared by Williams
& Anderson. This report quotestatements and emails from Legal Division employees
indicating that Mr. Wilson directed employeessign their time sheetsitlout the certification
statement (Dkt. No. 25-19, at 11). The Court fitldat defendants’ relnce on this report
indicates that defendants horgsbelieved that Mr. Wilson dected the removal of the
certification statements from the Legal Divisiemployees’ time sheets. Mr. Wilson argues that
“what [he] was doing, he had been instructeday Flowers and Jane Wilson to do” (Dkt. No.
36, T 23). Yet, as support, Mr. Wilson pointsyoty former DirectorFlowers’s deposition.
Although Director Flowers confirms that helddvir. Wilson to let employees off for some
amount of time to compensate them for timat tthey worked over and above normal hours,
nothing in the record before ti@ourt shows that Director Flaxs knew about odirected Mr.
Wilson’s deletion of the certification statements.

Furthermore, Mr. Wilson does not dispute aefents’ argument that Ms. Woods did not
have the same immediate supervisor as Mr. Witsmhtherefore is not similarly situated to Mr.
Wilson. Mr. Wilson has made no effaa distinguishhis case fronBone v. G4S Youth Services
686 F.3d 948, 956 (8th Cir. 2012). Bone the Eighth Circuit held thahe plaintiff's proffered
comparators were not similarly situated to thaimilff because the plaintiff's supervisor “was
not the direct supervisor” for the profferedmparators. 686 F.3d at 956. The plaintiff's

supervisor inBone “merely approved [the comparatorggrminations,” but other “supervisors
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handled [the comparators’] progressive discipline and ultimatelymmended their dismissals.”
Id. Here, Mr. Wilson has attached as an eithit his statement of facts a chart of HTD’s
organization (Dkt. No. 36-3, at .8)This chart indicates th#he Human Resources Department
reports to the Assistant to tBerector. The Chief Counsel, onetlother hand, reportiirectly to
the Highway Commission and the Bator of HTD. Therefore, threcord indicates that Mr.
Wilson and Ms. Woods do not have the sanmreatlisupervisor. Accordingly, because Ms.
Woods’s conduct is distinguishable from Mr. Wifss and because they have different direct
supervisors, Ms. Woods is not similarly site@to Mr. Wilson in dlrelevant respects.

Mr. Wilson next points to testimony from MEnglish, who states that he was aware of
other division heads who allowedethemployees to take time offdr. English states that, in the
Traffic Safety Division, which later became tR&anning and Research Division, John Waldrip,
the section head; Mike Selig, the assistantstivi head; and Alan Meadors, the division head,
allowed employees to take time off. Mr. WajgdrMr. Selig, and Mr. Meadors are all Caucasian.
Mr. English also states that, idall three allowed employees to take time off, Mr. Waldrip and
Mr. Meadors also allowed emplegs to turn in two separate time sheets, one reflecting the
official time turned into payll and the other reflecting the unofficial time turned into the
division and section heads.

The Court finds that Mr. Waldrip, Mr. Selignd Mr. Meadors are not similarly situated
to Mr. Wilson. Again, the HTD organizationalar provided by Mr. Wilson indicates that the
Planning and Research Dséion reports directly to the DepuBjirector and the Chief Engineer,
not the Director of HTD (Dkt. No. 36-3, at 6Moreover, Mr. Wilson has provided no evidence
that Director Bennett or any Commissioner krafwhe alleged fraud conducted by Mr. Waldrip

and Mr. Meadors. Further, Mr. Wilson has not argued that Mr. Waldrip, Mr. Selig, or Mr.
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Meadors failed to attend meetings or to fulfileir responsibilities in a way comparable to Mr.
Wilson’s failure to meet with Commissioner Muny and Director Bennett. Therefore, Mr.
Waldrip, Mr. Selig, and Mr. Meadors anet similarly situated to Mr. Wilson.

Lastly, Mr. Wilson argues that defendants’ sthteasons for his termination were pretext
because Mr. Flowers, the previous DirectotH3fD approved his leavplan, because Director
Bennett knew about the leave practices as early as 2000, and because defendants’ response to
Mr. Wilson'’s first set of interrogatories and regts for production of documents indicated that
they were aware of the leave practice as easl2007. Defendants maintain that they did not
have knowledge that the time off sveecorded as time worked oattihe certificabn statements
had been deleted from the timesheets. Mis® has provided no evidence that defendants did
in fact have such knowledge dibw the time was recorded of the removed certification
statements prior to the inwegations of Mr. Wil®n’'s conduct. For these reasons, the Court
concludes that Mr. Wilson’s record evidence isuifficient to establish that he was directed to
implement his leave policy or remove the certifion statements and iricient to prove that
defendants’ stated reasons for termimgthim were pretext for discrimination.

Accordingly, Mr. Wilson has failed to provthat defendants’ proffered reasons for
suspending and terminating him were a pretextiscrimination. The Court grants defendants’
motion for summary judgment over Mr. Wilsonidaims of racial discrimination for his
suspensions and termination from HTD.

C. Claims Of Retaliation

Mr. Wilson “alleges that due to his advocamy behalf of African-American employees,

who were discriminated against by the deparit, he soon became a target of retaliatory

conduct” (Dkt. No. 37, at 33). Mr. Wilson brings his retaliation claimsler Title VII, the
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Fourteenth Amendment, and 8§ 1983. Theraasclearly established right under the Equal
Protection Clause of tHeourteenth Amendment tee free from retaliationBurton v. Arkansas
Secretary of Stat@37 F.3d 1219, 1237 (8th Cir. 2013). Such a right exists under the First
Amendmentld. Mr. Wilson does not reference the First Amendment in his operative complaint
(Dkt. No. 8).

Regardless, courts apply the same analtiamework to refation claims brought
under Title VII and 8 1983.See Hill v. City of Pine Bluff, Ark696 F.3d 709, 716 (8th Cir.
2012). At base, these laws prohibit an empidyem discriminating against an employee or
applicant for employment “because he hasdena charge” of discrimination against the
employer. 42 U.S.C. § 2000e-3(&yler v. Univ. of Ark. Bd. of Trusteeg28 F.3d 980, 985 (8th
Cir. 2011). TheMcDonnell Douglasanalytical framework appketo retaliation claims.Tyler,

628 F.3d at 985. To showpsima faciecase of retaliation, a plaifftigenerally must show that
“(1) the plaintiff engaged in protected conduicicluding opposition to an action prohibited by
[antidiscrimination laws]; (2) [he] was subjectéml an adverse employment action[;] and (3)
there is a causal nexus between thetgmted conduct and the adverse actiotd)” (quoting
Lewis v. Heartland Inns of Am., LL.G91 F.3d 1033, 1042 (8th Cir.2010)). In Title VI
retaliation cases, the plaintiff must prove that protected activity was the “but-for” cause of
the challenged employment actioMusolf v. J.C. Penney Go/73 F.3d 916, 918-19 (8@ir.
2014). If a plaintiff makes prima faciecase, the burden shifts to the employer “to articulate a
legitimate, non-retaliatory reas for the adverse action.ld. Once the employer meets its
burden, the plaintiff has the burden to show thatemployer’s articulatereason was pretext for
retaliation. See Guimaraes v. SuperValu, |&74 F.3d 96, 977-78 (8th Cir. 201®Yireman v.

Casey’s General Store638 F.3d 984, 1001 (8th Cir. 2011).
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Mr. Wilson claims that Mr. Hall and Ms. Wds interfered with the Legal Division’s
handling of EEO claims filed by African-Amean employees. Mr. Wilson alleges that his
recommendations regarding several employntkstrimination claimsangered Mr. Hall and
other administrators of HTDSpecifically, Mr. Wilson point$o his recommendation regarding
the discrimination claims filed by African-American employees Laura Carter and Sarah Sanders,
which HTD ultimately settled. Mr. Wilson also cites his recommendation to settle sexual-
harassment claims brought by Allison Hodges and Ted English, which, again, HTD ultimately
settled. In his amended complaiNr. Wilson cites hs support in 2009 adwarding a contract
to a minority contractor and his opposition téarmeing a Caucasian male who had apparently
stolen items from HTD. Mr. \Wson does not mention these latteo claims in his response to
defendants’ motion for summarydgment. Lastly, Mr. Wilson kges that he was suspended
and ultimately terminated in part becauseilsel this charges of disenination against HTD.

Defendants argue that Mr. Wilson has faitedestablish a caulsaonnection between
these activities and his suspensions and termination. It is unclear to the Court when the instances
involving Ms. Carter, Ms. Sanders, Ms. Hodgds, English, and the employee who stole items
occurred. Mr. Wilson’s first EEOC chargdlualed to him backing up recommendations to
HTD’s EEO compliance division i8008. Defendants assert tkizd “alleged activity from 2008
is time-barred,” (Dkt. No. 26, &7). Mr. Wilson does not addretbgs argument in his response
to defendants’ motion for summary judgment, does he indicate the egific dates of these
incidents or when he made recommdiudes regarding these incidents.

Mr. Wilson does not appear togaie that the temporal proxity of his support of others’
discrimination claims alone establishespama facie case of retaliation. Even if he did,

“generally more than a temporal connectiorraguired to present a genuine factual issue on
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retaliation.” Smith v. Fairview Ridges Hos%25 F.3d 1076, 1087-88 (8@ir. 2010) (internal
guotes omitted)abrogated on other grounds Jbjorgerson v. City of Rochesté43 F.3d 1031

(8th Cir. 2011). “The cases that accept mere temporal proximity between an employer’s
knowledge of protected activitgnd an adverse employment action as sufficient evidence of
causality to establish a prima facie case unifornalg that the temporal proximity must be very
close.” Id. (quotingClark Cnty. Sch. Dist. v. Breedeb32 U.S. 268, 273 (2001)). The Eighth
Circuit has held that a “matter ofeeks” may be close enough to suppogriana faciecase

while a two-month interval is sufficient by itself to establish@ima facie caseld.

In this case, there is no evidence thWat Wilson’s recommendations regarding other
employees’ discrimination claims occurred tategan 2009, much less within a matter of weeks
of either his suspensions or termination frétiD. Mr. Wilson offers no other evidence in
support of his retaliation claim based on his recommendations regarding other employees’
discrimination claims. Mr. Wilson merely offetss deposition testimony in which he repeats
his allegations that Mr. Hall and Ms. Woodssatireed with his recommendations regarding
various EEO complaints. The record facts ld&h, and Mr. Wilson does not dispute, that
neither Mr. Hall nor Ms. Woods was involvaed the decision to suspend or terminate Mr.
Wilson. Moreover, Mr. Wilson haseither alleged nor presentedy evidence that Director
Bennett, who recommended Mr. Wilson’s termination, or the Commission, who voted
unanimously to terminate Mr. Wilson, maintainaaly retaliatory intent against Mr. Wilson for
his recommendations related to Ms. Carter, $ders, Ms. Hodges, Mr. English, the minority-
owned contractor, or the employee who allegediestems from HTD. Therefore, Mr. Wilson

has presented no evidence that his recommendatiadhsse incidents weithe but-for cause, or
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even a motivating factor, of his suspensions aniration. Mr. Wilson has failed to show a
prima faciecase of retaliation regding these incidents.

Mr. Wilson also claims that defendants hett®d against him for filing his own EEOC
charges of discrimination. Mr. Wilson filed Hisst charge of discrimination with the EEOC on
August 16, 2011. Director Bennett placed Mr. \&tilon leave with pay on September 9, 2011,
and then placed him on leave without payGmtober 21, 2011. Mr. Wilson filed his complaint
in this Court on November 30, 2011. Direct®ennett recommendetthat the Commission
terminate Mr. Wilson, and the Commission unamirsly voted to terminate him on December
15, 2011. Mr. Wilson filed his second EEOC deof discrimination on December 19, 2011.

The Court will assumwithout deciding that Mr. Wilson has mad@m@ma faciecase of
retaliation based on his claim that defendantdiaé¢al against him because of his filing charges
of discrimination against HTD with the EEOC.ohetheless, Mr. Wilson’s retaliation claims fail
because he has not provided sufficient evideocghow that defendants’ proffered reasons for
terminating him were pretext for discriminatioBefendants again state that they suspended and
eventually terminated Mr. Wilson, among otheasens, because Mr. Wilson failed to meet with
and prepare Commissioner Murphy and Dire®ennett on September 7, 2011, for testimony
before the Joint Legislative Auditing Committee on September 9, 2011 (Dkt. Nos. 25-10, at 3;
26, at 27). Furthermore, defendants state tlegt tihok these adverse axts against Mr. Wilson
because of the findings of the Williams & Amden investigation and the Joint Legislative
Auditing Committee. Defendants also cite agason Mr. Wilson’s alleged failure to assist in
the independent investigation conducted by Williams & Anderson and his failure to meet with
Mr. Kaplan or Ms. Maxey before November 3M11. For reasons explained above, the Court

attributes no weight in this analysis to the tmags, or lack thereof, with Williams & Anderson.

35



Mr. Wilson has made no argument to the Gahat defendants’ stated reasons for
suspending and terminating him were pretext forliegian, other than taighlight to the Court
the dates on which Mr. Wilson filed his EEQBarges and HTD took itactions against Mr.
Wilson. The Court construes Mr. Wilson’s notatminthese times as arguing that the temporal
proximity of his filing the EEOC charges aliD’s adverse employment actions sufficiently
undermine HTD’s articulated reasons for suspeg@ind terminating Mr. Wilson. Nonetheless,
the Court rejects this argument.

Even if such temporal proxity were enough to establish grima facie case of
retaliation, temporal proximitys undermined when the alledjg retaliatory motive coincides
temporally with the non-retaliatory motive of the employewierman 638 F.3d at 1001.
Defendants’ stated non-retabay motives for suspendingnd terminating Mr. Wilson also
occurred before or within close proximity tilke adverse employment actions. The Legislative
Joint Auditing Committee published itsport concerning the HTEegarding the Legal Division
and Mr. Wilson on June 8, 2011 (Dkt. No. 25-®)illiams & Anderson submitted its report to
Director Bennett and HTD on Augui26, 2011 (Dkt. No. 25-19, at 1). Defendants state that Mr.
Wilson did not meet with Commissioner Murpbynd Director Bennett on September 7, 2011.
Director Bennett first suspended Mr. Wilsoittwpay on September 9, 2011, which is the same
date that HTD and Mr. Wilson presented itashy before the Legislative Joint Auditing
Committee Further, Director Bennett provides an affidavit in which he maintains that he
instructed Mr. Wilson agaito meet with Commissioner Murphy and him on October 18, 2011,
and that Mr. Wilson agreed to attend the meebimigfailed to show up for the meeting. Director
Bennett suspended Mr. Wilson without pay Ontober 21, 2011. Mr. Wilson filed suit on

November 30, 2011. Director Berihsent to Mr. Wilson a series of letters from October 21,
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2011, to the final letter dated December 15, 2011, detailing the alleged performance deficiencies.
In his December 15, 2011, letter Mr. Wilson, Director Bennetinformed Mr. Wilson of the
Commission’s vote to terminate Mr. Wilson becaaséis failure to meet with the Williams &
Anderson attorneys prior to ddember 30, 2011, his failure tatherwise cooperate in the
investigation, and because of the “misconduct [he] engaged irtakedeéen the legislative audit
and the report of Williams and Anderson” (DNKO. 37-4, at 1). Mr. Wilson was terminated
December 15, 2011.

Mr. Wilson has not disputed the dates of éhegents. Accordinglyhis Court concludes
that Mr. Wilson’s sole reliance on the tempagpabximity of his charges of discrimination and
the defendants’ adverse employment actions aghins are insufficient to show pretext. Mr.
Wilson has provided no other eeitce of retaliatory intent by fismdants or evidence sufficient
to create a genuine issue of material fact ndigg defendants’ intent. Therefore, the Court
grants defendants’ motion for summary judgmastto Mr. Wilson’s @ims that defendants
retaliated against him because offiling charges of discrimination.

D. Qualified Immunity

In their individual capacitiegjefendants raise the defense of qualified immunity to Mr.
Wilson’s claims of race discrimination andakation under the Fourdath Amendment and 8
1983. For the same reasons the Court grarfiendants’ motion for sumary judgment as to
Mr. Wilson’s claims of race discrimination andakation against defendants in their official
capacities, the Court also grants summary judgnre favor of defendants in their individual

capacities and need not adsls qualified immunity.
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E. Breach Of Contract
In his amended complaint, Mr. Wilson kas this Court to assume supplemental
jurisdiction over his state law claim for breachcohtract. Defendants argue in their motion for
summary judgment that Mr. Wilson’s amended ctammp contains no alleg@ns to support such
a claim and, therefore, theo@t must dismiss this claim.Mr. Wilson does not address
defendants’ argument over his breach of contkim in his response to defendants’ motion for
summary judgment. Accordingly, the Court gras$éendants’ motion as to Mr. Wilson'’s breach
of contract claim. The Court dismsiss without prejudice this claim.
V.  Conclusion
For the foregoing reasons, the Court grants defendants’ motion for summary judgment
(Dkt. No. 25) as to Mr. Wilson’s claims of radescrimination and retaliation under Title VII, the
Fourteenth Amendment, and 8§ B98Accordingly, the Court also grants summary judgment in
favor of defendants as to Mr. Wilson’s claim for declaratory judgment under 28 U.S.C. § 2201.
The Court dismisses without prejudice Mr. Wilson’s breach of contract claim.
SO ORDERED this 9th day of February, 2015.
Foustuw 4. Pader
KRISTINEG. BAKER
WNITED STATESDISTRICT JUDGE
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