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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF ARKANSAS
WESTERN DIVISION

RANDY NICHOLS PLAINTIFF
V. Case No. 4:12-cv-00232-KGB
THE PROCTER & GAMBLE LONG

TERM DISABILITY ALLOWANCE
POLICY DEFENDANT

THE PROCTER & GAMBLE LONG
TERM DISABILITY ALLOWANCE

POLICY COUNTER-PLAINTIFF
V.
RANDY NICHOLS COUNTER-DEFENDANT

OPINION AND ORDER

Plaintiff Randy Nichols bringthis action pursuant to 8§ 5@t the Employee Retirement
Income Security Act (“ERISA”), 29 U.S.C. £132. Mr. Nichols claimghat defendant, The
Proctor & Gamble Long Term Disability Allowae Policy (“the Plan”), unlawfully denied him
long-term disability benefits. The Plan desiliability and asserts a counterclaim seeking
repayment of allegedly overpaid benefits. fde the Court is Mr Nichols’'s motion for
summary judgment (Dkt. No. 17). Also befdiee Court is the Plan’s motion for summary
judgment filed in response (Dkt. No. 18). MrcRNols has replied (Dkt. &N 20). For the reasons
that follow, the Court denies Mr. Nichols’s tran (Dkt. No. 17) and grants the Plan’s motion
(Dkt. No. 18).

l. FACTUAL BACKGROUND

Mr. Nichols was employed aa production tech by Theroctor & Gamble Paper

Products Company’s (“P&G”) Russellville féity from February 13, 2000, until April 6, 2008
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(Dkt. No. 1, § 5; Dkt. No. 16, R. 28). Mr. Nichols was a participant in the Plan through his
employment with P&G (Dkt. No. 1, § 9; DKtlo. 18-1, at  3). Mmichols began receiving
benefits from the Plan on April 14, 2008, beingidaated “totally disaled” under the Plan’s
definitions. On August 21, 2009, the Plan changedMichols’s status to “partially disabled,”
effective August 1, 2009. Mr. Nicholappealed the determination of “partial disability.” The
Plan upheld the decision in December 2009. Mrhblg exhausted his partial disability benefits
on July 30, 2010. Through counsel, Mr. Nichslbmitted a second appeal on March 20, 2011.
On June 29, 2011, the Plan notified Mr. hbts’s counsel thait was upholding the
determination of paial disability.
A. Plan Benefitsand Administration

The “Plan” actually has two disability plansre for short-term disability (“STD”) and
one for long-term disability (“LTD”) benefits. A pacipant who is partially or totally disabled
is paid STD benefits for up to 52 weeksk{DNo. 16, R. 665-67, 707-09). After receiving 52
weeks of STD benefits, participants who contitude totally or partially disabled will receive
LTD benefits. The duration of LTD benefitspands on whether the participant is partially
disabled or totally disabled within the meaninglod Plan. LTD benefits for a partial disability
are limited to a 52-week lifetime maximum. TRé&n defines “partial disability” and “total
disability” as follows:

“Partial Disability” means a mental or physical condition resulting from
an illness or injury because of which the Participant is receiving medical
treatment and cannot perform regular duted his or her current job but can

perform other roles dhe same site or other jobs sidie of the Company. Thus, a
condition of Partial Disability does not necessarily preveatRarticipant from

! The parties filed a stipulatedcord (Dkt. No. 16). For atity and for consistency with
the parties’ briefing, the Courttes to the stipulated recolny reference to the bates number
appearing at the bottom-rigbbrner of each page.



performing useful tasks, lising public or private trasportation, or taking part in
social or business activities outside the home.

“Total Disability” means a mental or physical condition resulting from an
illness or injury which is generally considered totally disabling by the medical
profession and for which the Participantégeiving regular recognized treatment
by a qualified medical professional. Usually, Total Disability involves a
condition of such severity as to requeare in a hospital orestriction to the

immediate confines of the home. Theu3tees reserve the right to determine
what is considered as “regu! and “recognized treatment.”

(Dkt. No. 16-9, at 3-4).

The Plan administrator is a Board of Teed (“Trustees”), comped of four members
who are employees of P&G (Dkt. No. 16, R. 671-7Zhe Trustees are not compensated out of
the Fund. The Plan expressly vests the Trustéesdvgcretionary authorityo interpret the Plan
and to make determinations of entitlement to benefits:

The Board of Trustees shall have the pownd authority to devise and make

effective from time to time such procedugssmay, in its judgment, be advisable

or necessary to carry out the provisiarfsthis Plan. The Trustees have the

discretionary authority to interpret the terms of this Plan, to determine the facts

underlying any benefits claims and to daetme eligibility for and entitlement to

Plan benefits in accordance with theme of this Plan. Determination by the

Trustees as to the interpretation and apgibn of this Plan in any particular case

shall be conclusive on all interested partéad their action shall not be subject to

any review.

(Dkt. No. 16, R. 673).

To receive disability ben#$ under the Plan, a participamust file an application for
benefits with the appropriatwcal or corporate reviewing bah and must have his or her
physician certify the disabilityDkt. No. 16-9, R. 669; Dkt. Nal8-2). The local or corporate
reviewing board consists of four employeesR&G or its subsidiaries who do not receive
additional compensation for their roles on these boards (Dkt. No. 16, R. 669; Dkt. No. 18-2).

The reviewing board’s decision is communicated to the participant by the Chair of the Board of

Trustees. A claim granted by the reviewing baardot further reviewed by the Trustees, but if



the reviewing board denies disatyilbenefits, the participant hése right to appeal the decision
to the Board of Truses (Dkt. No. 18-2).

The Plan provides that “it is the participant’s burden to establish by objective medical
evidence that he or she is either totally or plyt@isabled, as the terms are defined in the Plan”
(Dkt. No. 16, R. 669, 682, 712). To remain classied“totally disabled,” participants must
confirm their continuing disability by providing initial and thereafter regular statements from the
doctor on their status. It is, tledore, the responsibility of arparticipant receiving continuing
disability to ensure a completed Physician’s iieste is submitted with the Disability Benefits
Claims Administrator on a regular (iequently as monthly) basidd( at 669, 688-689, 711).

In addition, the Trustees can reguas a condition afeceiving benefitshat a participant
submit to a physical examination by a doctor chdsethe Plan. The Trustees can also request
that a participant undergo an Independent Médigamination (“IME”). The participant “may
refuse to participate [in the IME]; however, faildoeparticipate may result in denial of disability
benefits” (Dkt. No. 16, R. 669, 682, 712). A fepant who is “partlly disabled” but
experiences a change in his or her medicaididion can provide medical evidence of such
changes to the reviewing board and may be determined to be “totally disdfledt 683, 713).
The Trustees review the medical examinatiordered by the Plan and other medical reports,
including reports from the participant’s ownygitian, to reach a decision regarding benefits
under the Planld. at 669).

In addition, the Plan provides that “an ad/asf [Social Security Disability Income
(“SSDI")] benefits will not be ding or determinative of th&rustees’ decision, but if the

participant provides the documentation on which such award was based, that information will be



considered along with other eeigce and given such weight g Trustees believe it merits
under the circumstances” (Dkt. No. 16, R. 670, 686, 716).
C. Mr. Nichols’s Benefits Claims

Mr. Nichols’s last day of work was Apr8, 2008 (Dkt. No. 16, R279). On April 23,
2008, he applied for benefits under the Plannalag total disability effective April 14, 2008,
due to degenerative disc disease, apistenosis, and related ailmentsl. (at 280). His
application was supported by an April 24, 200&eAding Physician’s Statement (“APS”) from
Dr. Michael D. Kaploe, a familynedicine specialist, which listead primary diagnosis of spinal
stenosis and a secondary diagaasf lumbar radiculopathyld. at 3547 Dr. Kaploe's APS
states that Mr. Nichols fitsconsulted him regarding ith condition on April 7, 20081d.).
Follow-up APSs were provided by Mr. Nichadsheurosurgeon, Dr. Scott Schlesinger, whom
Mr. Nichols began seeing on April 25, 2008. (at 357, 362).

In addition, Mr. Nichols begaseeing Dr. Columbus Browa,rheumatologist, on July 1,
2008. Dr. Brown wrote a letter dated Septembef0B8, stating that, due to the severity of Mr.
Nichols’s pain, Mr. Nichols wasnly able to stand or walk faabout fifteen minutes without
having to sit and rest for at ledive minutes and that Mr. Nich®was not able to carry, handle,
or lift objects greater than 20 pounds without great difficulty and additional pain (Dkt. No. 16, R.
66). Dr. Brown submitted an APS dated @dr 20, 2008, which states that Mr. Nichols’s
return-to-work plans were “unknownld; at 405). On December 1, 2008, Dr. Brown submitted

a return-to-work slip stating thddr. Nichols could return to work allowed two hours per shift,

2 The stipulated recorthcludes a detailed chronologyaintained by the Reed Group,
the Plan’s medical administrator, which sumizes the communicationsith Mr. Nichols and
his medical doctors (Dkt. No. 1R, 283-352; Dkt. No. 18-1, 1 23 n.3).



that “these will likely be lifelong &rictions for this job,” and tha¥r. Nichols “will likely miss
too many days of work because of pain to be productide’a 409).

The Plan arranged and scheduled a FundtiGapacity Exam (“FCE”) for Mr. Nichols
for December 19, 2008, which was performed byi®&Vilbanks, a physical therapist at River
Valley Therapy & Sports Medicine (Dkt. N46, R. 412-20). The FCE determined that Mr.
Nichols was functioning at a inited Light Duty work levellfl. at 413). The FCE was sent to
Dr. Brown, who responded to the Plan on Jan®ar2009, that he concurred with the FCE but
added that the FCE could not measure pain leafeds work; Dr. Brown stted that Mr. Nichols
could not return to workid. at 327). Dr. Schlesinger stateda progress note dated January 20,
2009, that Mr. Nichols would bestricted to the stipuliains stated in the FCHd( at 483).

On January 20, 2009, Dr. Jasen Chi, a rheuogii, performed an IME on Mr. Nichols
at the Plan’s request (Dkt.dN16, R. 484-91). Dr. Chi concurred with Dr. Brown’s assessment
that the impairments from Mr. Nichols’s paiouid significantly impachis activities of daily
living and decrease his ability ¥aork. Dr. Chi wrote that he didot feel that Mr. Nichols would
be able to work in any significant capaciltgl.(at 490).

On February 12, 2009, Dr. Schlesinger perfatrap anterior cervical decompression and
fusion (Dkt. No. 16, R. 72, 236). In an APStHday prior to the surgery, Dr. Schlesinger
estimated that Mr. Nichols woulgturn to workon March 23, 2009Id. at 493). The day after
surgery, February 13, 2009, Dr. Setihger wrote that Mr. Nichsl“says he can tell a big
difference in his arms already with exeeat relief of hs radicular pain”I@. at 105). On March
25, 2009, Dr. Schlesinger wrote to Dr. Kaploe tkiat Nichols “is doing great from his surgery
and is without any complaintstd, at 496). Dr. Schlesinger reled Mr. Nichols from his care

unless Mr. Nichols’s return became necesshty. (



Dr. Brown recorded in an April 20, 2009, pregs note that Mr. Nichols was doing better
since surgery with Dr. Schlesing@kt. No. 16, R. 503). HoweveDr. Brown wrote in an APS
of the same date that Mr. Nichols had constamhplaints of pain in his cervical and lumbar
spine. Dr. Brown wrote thaflr. Nichols’s estimated returmtwork date was unknown and that
Mr. Nichols would need to be off foréext six months, through October 20, 20@9 &t 500-
01).

On April 28, 2009, the Plan determined thateeded additional information concerning
Mr. Nichols’s present condition as the Plan belteitevas “unable to extend the case” with the
information in its possession (Dkt. No. 16, R53%). On April 29, 2009, the Plan requested an
APS from Dr. Columbus Brown, ting the specific questions, “Whgan’t [Mr. Nichols] return
to work? What are his current limitations?d.(at 504). Dr. Brown responded on April 29,
2009, that Mr. Nichols was being tredtfor degenerative disc diseasn the cervical and lumbar
spines with secondary spinal stsis that causes daily constaninga his neck and lower back,
and stated, “Due to the severity of his daily pain he is unable to work in any capacity at this
time.” (Id. at 505). Dr. Brown submitted another APS on July 7, 2009, repeating the same
recommendation and stating that Mr. Nidislestimated return to work was unknowd. (at
507). The Plan noted that thiPS provided “no new inforntian to support db [disability
benefits]” (d. at 338). A nurse with the Reed Groggarded on July 16, 2009, that she tried to
explain to Mr. Nichols tat he needed to be in regular cargile on disabilitybenefits, noting
that he had not seen Dr. Browmce April 2009 and did not haas appointment until October
2009 (Dkt. No. 16, R. 338).

By letters dated August 20, 2009, and August 21, 2009, the Carpgoeaiewing Board

informed the Trustees and Mr. Nichols of dstermination that there was no recent objective



medical evidence indicating a totally disablir@ndition and that Mr. Nichols’s benefits would
be terminated effective August 1, 2009 (Dkt. N6, R. 179-80, 527). The letter to Mr. Nichols
indicated that the Corporate Rewing Board lacked currenhformation on Mr. Nichols’s
condition to indicate that his condition was of s@everity as to precdtie his work or support
restricted dutylfl. at 179). The Reviewing Board’s letiaformed Mr. Nichols that, in order to
perfect his claim for benefithle would need to submit additial objective medical documents
indicating that he was disau as defined by the Plan beyond the date of deldgl ( In
addition, the letter informed Mr. WNnols of his right to appeal thikecision to the Trustees and to
bring a civil action under ERISA 802(a), if he filed an appeahd was denied following review
(Id. at 180).

Mr. Nichols appealed the Corporate Rawving Board’s decision on September 1, 2009
(Dkt. No. 16, R. 47, 164-65). Mr. Nichols statedhis appeal that theurse at the Reed Group
did not have his correct phone numlaad that he had never beetdtthat he needed to see a
doctor on a continuing basis to maintain his disabilily 4t 165). At the mguest of the Plan, Dr.
Jef Lieberman, an internist and rheumatologistjewed Mr. Nichols'dile, including but not
limited to notes and other records from Dr. Bro®n, Schlesinger’s progress notes, the January
20, 2009, IME performed by Dr. Chi, and an Adistrative Law Judge (“ALJ")’s decision
related to Mr. Nichols’s Soci&ecurity claim dated August 11, 2008.(@t212-15).

Dr. Lieberman submitted his findings and clois@ns to the Plan on September 18, 2009
(Dkt. No. 16, R. 212). Dr. leberman acknowledged Mr. Nick® back and neck-related
conditions, and he concludedaththe medical evidence begohim did not show physical
“objective findings of deficitsto indicate a completimability to work from August 1, 2009d.

at 215). Dr. Lieberman opinedathMr. Nichols cou perform sedentary occupations on a full



time basis, so longs he did not need to ist or turn his neck oback substantially, had the
opportunity to move for five minas every 30 to 60 minutes, and diat have to climb stairs or
regularly lift items moe than ten pounds$d; at214-15). Dr. Liebernmaqualified his opinion by
stating that, if MRl Reports completed May and December 2008 indicated spinal cord
impingement, this along with Mr. Nichols’s reptoms would be enoudio prevent him from
performing full-time gainful employmenitd; at215).

The Plan informed Mr. Nichols on Octob@&r 2009, that the Trusés needed additional
time to review his appeal (Dkt. No. 16, R. 163)n order to process his appeal, the Plan
requested additional information from Mr. Nichalsgluding information he submitted to Social
Security in June 2008 and reports f MRIs of May 14, 2008, and December 20, 20468.(

On November 11, 2009, Dr. Lieberman submitted a follow up report which considered
additional medical records from Dr. Kapldthrough November 14, 2008), Dr. Schlesinger
(through February 2009), Dr. Brown (throughrA2009), and physical therapy (through May
20, 2009) (Dkt. No. 16, R. 619-22). Dr. Liebemfaund Dr. Schlesinger’secords to be the
“salient aspects of the additidnaecords,” and he cited Dr. Blesinger’s interpretation that
previous MRIs did not show significant compressiteh &t 621). Dr. Lieberman concluded that
there was “no substantial objective medical infation to suggest an inability to work in a
sedentary capacity”ld.). In his opinion, the objective medi evidence indicated that Mr.
Nichols could perform sedentawyork, so long as he did ndift items over ten pounds or
perform overhead work, and so long as he@¢onbve around approximatefive minutes every
30 to 60 minutesld. at 621-22).

On December 4, 2009, the Trustees wroteMio Nichols to inform him that they

determined that he did not qualify as totadligabled because there was sufficient objective



medical data to conclude that he was capablsedentary work and, accordingly, determined
that Mr. Nichols was partially disabled as aefil in the Plan (Dkt. No. 16, R. 47-48, 624-25).
In granting partial disability, the tier noted that the Plan limitsqpial disability to 52 weeks and
advised Mr. Nichols that he alnl notify the Plan if his medal condition changed to Total
Disability during the time he wasgceiving partial disability paymentkl( at 48).

On September 2, 2010, the Plan informed Mchols that he had exhausted his lifetime
limit of 52 weeks of Partial Disability paymisneffective July 20, 2010 (Dkt. No. 16, R. 39).
The Trustees’ September 2, 2010, letter informedNithols that he had éright to appeal the
decision, informed him to submit any additiom#ormation that may support his position, and
informed him of the procedural reigements to perfect an appehl.|.

Mr. Nichols, through his attorney, submitted an appeal on March 10, 2011 (Dkt. No. 16,
R. 8, 22). In support, Mr. Nichols submittegports from Dr. Brow of October 20, 2009, and
April 19, 2010 (d. at 29, 24). These reports reflected Mrchols’s complaints of pain but did
not address his ability to workd(). Mr. Nichols also submittea December 7, 2010, Functional
Capacity Questionnaire (“FCQ”) prepared by Dr. Browh &t 35-38). Dr. Brown’s FCQ stated
that the severity of Mr. Nichsls pain and the stress caused by it prevented work of anyl&ind (
at 36). However, Dr. Brown’s R also stated that Mr. Nicl®lWwas capable of short-duration
sedentary work functions, such as: walking Wity blocks, sitting for 15 minutes at a time,
standing for five minutes at a time, and doinghtdor up to two hours during an eight-hour work
day; occasionally lifting objects of ten pounaisiess; and reaching and handling iterias &t
36-38). This is the last maddil report in the record Mr. Nichols submitted to the Plan.

In processing his appeal, the Trusteesemeined that another IME and FCE were

necessary. By letter dated March 24, 2011, the Trustees informed Mr. Nichols that he had been

10



scheduled for a FCE (Dkt. No. 16, R. 628)he FCE was conducted on April 11, 2011, by
David Wilbanks, the therapist who had perfodwér. Nichols’s FCE in January 2009. The FCE
report notes that Mr. Nichols complained of pairthe lower back, upper back, and shoulders
during testing and chang@asitions frequentlyld. at 649). However, theeport states, “[b]Jased

on objective functional téieg, Mr. Nichols is functioning aan undetermined work level.
Inadequate data was collected due to patient refusing to complete the evaluation. The data
collected indicated that! abilities tested would fall into i@re to occasional work basistd|).

On April 25, 2011, the Plan notified Mr. Niclsothat it required an IME to decide the
appeal (Dkt. No. 16, R. 21). Mever, Mr. Nichols did not agar for the appointment for the
IME (Id. at 8). The Plan rescheduled the IME for May 11, 20d1 4t 657). Mr. Nichols
appeared for this IME, which was to be performed again by Dr. Chi, the physician who
performed Mr. Nichols’s prewus IME in 2009. Dr. Chi was unable to complete the IME
because Mr. Nichols would not allow Dr. Chidontinue his physical examination and “became
very vulgar and rude and becawmery accusatory” to Dr. Child. at 659). Dr. Chi’s report
states, in part:

Throughout the short, roughly four minuiaterval that | saw him, he became

very bitter at Proctor & Gamble . . At one point in time he became very vulgar

and rude and became very accusatoryntg stating, “It is idiots like you that

keep patients sitting in their waitimgom and | can’t handle this.” Throughout

the conversation and within a short period of time he became very blasphemous

and very vulgar in his comments to me.

(Dkt. No. 16, R. 659).

On May 12, 2011, the Trustees received a letter from Mr. Nichols, through his attorney,

in which he described his genkmain symptoms as well abe discomfort he experienced

during the April 11, 2011 FCE (@ No. 16, R. 18-20). The Ustees wrote back to Mr.

Nichols’s attorney on May 26, 201d¢ting that Mr. Nichols had fi@d to complete the FCE or

11



IME but stating that the Plan would attemptstthedule another FCE@ IME for Mr. Nichols
(Id. at 16). The Plan requested the assistanceMnof Nichols’s attorey in ensuring Mr.
Nichols’s attendance and cooperation. The Platedtthat the Trusteesould be forced to
evaluate Mr. Nichols’'s appe#lased only on the existing medical information if they did not
receive a completed FCE or IME by June 9, 20d2.(

On May 31, 2011, the Trustees receivedhand-written letterfrom Mr. Nichols
describing the pain and wait he experiencedhat IME, his general limitations, and other
complaints (Dkt. No. 16, R. 11-15). The Trustdesnot hear from MrNichols again, and Mr.
Nichols did not reschedutee FCE or IME.

The Trustees issued a finalni@ of Mr. Nichols’s appeabn June 29, 2011 (Dkt. No. 16,
R. 7-9). The Trustees upheld the determinatiopastial disability, cithg the Plan’s definition
of total disability and conalding, based on objective medical ende available to them, that
Mr. Nichols was not disabled on July 30, 2010, bseahe objective evidence indicated that he
could perform sedentary workd( at8). Being partially disabte Mr. Nichols could no longer
receive benefits because hedhexhausted the Plan’s 52 wealklsLTD coverage for partial
disability.

D. Counterclaim — Social Security Award

The Plan provides that disability benefpgid under the plamare reduced by SSDI
payments (Dkt. No. 16, R. 668, 677, 681, 685-86, 708). The Plan requires participants who
are eligible for SSDI benefits to apply for sumnefits from the Social Security Administration
(“SSA”) and inform the Plan of the result of thpplication. Any overpawent of benefits made
by the Plan must be reimbursed, and the failu@otso may result in termination from the Plan
(Id). On August 11, 2009, Mr. Nichols was awat&SDI benefits retextive to April 7, 2008,

after the ALJ concluded that there were nbsjdo match Mr. Nichols’s experience and the

12



limitations caused by his degenerative disc diseasral stenosis, diabetes, and neuropathy into
the right lower extremityld. at 166-78, 186-87, 189). Mr. Nicls did not immediately notify
the Plan of his award of SSDI benefits. By letter dated Feba® 2009, the Plan alerted Mr.
Nichols that it required him to pvide notification of any Socigbecurity award and requested
such documentation. After learning of Mr.dNbIs’s SSDI benefits, the Plan’s December 4,
2009, letter regarding the decision partial disability stated thabefore Mr. Nichols’s partial
disability benefits could begj the Plan needed to receive Mr. Nichols’s SSA award ldtteat
48). Mr. Nichols did not provide the relevant SSA awlatter until the summer of 2020d( at
186, 188-89, 191, 204).

On November 30, 2010, the Plan notified Mr. INits that he had an outstanding debt to
the Plan in the amount of $11,028.00, due torbceipt of $1,248.20 per month from the SSA
retroactive to October 2008 (Dkt. No. 16, R418 On June 14, 2011, the Corporate Reviewing
Board sent Mr. Nichola second notification ofhe outstanding debtd. at 182). The Plan
contends that Mr. Nichols hastreimbursed the Plan for theywaents made during the months
Mr. Nichols also was paid SSDI benefits (DKin. 18-1, § 13). Mr. Nichols appears to admit
overpayment in his briefing but does mohcede an amount (Dkt. No. 20, at 4).

. SUMMARY JUDGMENT STANDARD

Summary judgment is appropriate if theidmnce, when viewed in the light most
favorable to the nonmoving party, shows that there is no genuired$snaterial fact and that
the moving party is entitled tojadgment as a matter of lawCelotex Corp. v. Catrettd77 U.S.
317, 322 (1986). However, pagi®@pposing a summary judgmenbtion may not rest merely
upon the allegations in their pleading8uford v. Tremayner47 F.2d 445, 447 (8th Cir. 1984).

The initial burden is on the moving party tonuenstrate the absence of a genuine issue of

13



material fact. Celotex 477 U.S. at 323. The burden then shifts to the nonmoving party to
establish there is a genuine issue to be determined at Biatential Ins. Co. v. Hinkell21
F.3d 364, 366 (8th Cir. 1997). “The evidencetld non-movant is to be believed, and all
justifiable inferences are tiee drawn in his favor.”Anderson v. Liberty Lobby, Inc477 U.S.
242, 255 (1986). A factual dispute is genuine & #vidence could cause a reasonable jury to
return a verdict for either partyMiner v. Local 373513 F.3d 854, 860 (8th Cir. 2008). “The
mere existence of a factual dispute is insugfit alone to bar summary judgment; rather, the
dispute must be outcome determinative under prevailing lddolloway v. Pigman884 F.2d
365, 366 (8th Cir. 1989)

. MR. NICHOLS’S ERISA CLAIM

Pursuant to ERISA § 502(a)(1)(Ba participant or benefiry of an employee benefit
plan may bring a civil action “to recover bemefdue to him under the terms of his plan, to
enforce his rights under the terms of the plan, aldafy his rights to future benefits under the
terms of the plan.” 29 U.S.C. § 1132(a)(1)(Bge 29 U.S.C. § 1002(7), (8) (defining
“participant” and “beneficiary” under ERISA).

A. Standard of Review

The parties agree on the standard of reviemafo ERISA plan that, as is the case here,
grants the administrator discretionary power“Where a plan gives the administrator
discretionary power to construe uncertain termsoomake eligibility determinations, . . . the
administrator’s decision is reviewedly ‘for abuse . . . of his sigretion,” and the administrator's
interpretation of uncertain terms in a plan ‘will not be disturbed if reasonabl&iiig v.
Hartford Life & Acc. Ins. C9.414 F.3d 994, 998-99 (8th Cir. 2005) (quotkigestone Tire &

Rubber Co. v. Brugh489 U.S. 101, 111 (1989)). Courts have identified several factors to be
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considered in determining the reasonablenesshefplan administrator's decisions. These
include “whether their interpretation is consmgtevith the goals of the Plan, whether their
interpretation renders any language of the Plan meaningless or internally inconsistent, whether
their interpretation conflicts with the substaet or procedural requirements of the ERISA
statute, whether they have interpreted the words at issue consistently, and whether their
interpretation is contrary to ¢hclear language of the Planld. at 999 (quoting-inley v. Special
Agents Mut. Benefit Assoc., In857 F.2d 617, 621 (8th Cir. 1992)). “These so-callEdhley

factors’ inform [the Court’s] analysis, but [t]ltkspositive principle remains . . . that where plan
fiduciaries have offered a reasmble interpretation oflisputed provisions, courts may not
replace [it] with an iterpretation of their own—and theoeé cannot disturb as an abuse of
discretion the challenged mefits determination.” Id. (internal quotations omitted). “Any
reasonable decision willad, even if the court would interpret the language differently as an
original matter.” Manning v. Am. Republic Ins. C&04 F.3d 1030, 1038 (8th Cir. 2018ge

also Rutledge v. Libty Life Assurance Co481 F.3d 655, 659 (8th Cir.2007) (“[W]e must
affirm if a reasonable persarould have reached a similar decision, given the evidence before
him, not that a reasonable perseould have reached that decision.”).

Abuse-of-discretion review “eures that an administraterdecision is supported by
substantial evidence, that is, such relevavidence as a reasonable mind might accept as
adequate to suppoa conclusion.” King, 414 F.3d at 999-1000 (internal quotations omitted).
“Substantial evidence is more than a mere télein It means such relevant evidence as a
reasonable mind might accept as adequate to support a concludmkson v. Metro. Life Ins.

Co, 303 F.3d 884, 887 (8th Cir. 2002). The Court&infocus on the evidence available to the
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plan administrators at the time of their decision and may not admit new evidence or quostider
hocrationales.” Conley v. Pitney Bowe&76 F.3d 1044, 1049 (8th Cir. 1999).

The Court’s review must considére conflict of interest that exists when, as is the case
here, “the entity that administers the plan ‘both determines whether an employee is eligible for
benefits and pays benefits out of its own pocket’. . Chironister v. Unum Life Ins. Co. of Am.
563 F.3d 773, 775 (8th Cir. 2009) (quotiNtetro. Life Ins. Co. v. Glenrb54 U.S. 105, 108
(2008)). Although the presence afconflict of interest does naiter the abuse of discretion
standard of review, th€ourt “should consider #t conflict as a factoin determining whether
the plan administrator has abusedditscretion in denying benefits[.]Glenn 554 U.S. at 108.
“[T]he significance of the factor will depend upon the circumstances giahieular case.” Id.
When an insurer has a histooy biased claims administrati, the conflict should prove more
important. Manning 604 F.3d at 1039%lenn 554 U.S. at 117. However, the conflict “should
prove less important (perhapsttte vanishing point) where treministrator has taken active
steps to reduce potential bias and to prematcuracy, for example, by walling off claims
administrators from those interested in fifimances, or by imposing management checks that
penalize inaccurate decisionking irrespective of whorthe inaccuracy benefits.Glenn 554
U.S. at 117.

The Plan argues extensively thlhé Court give minimal or naveight to this conflict of
interest, asserting that it is MMichols’s burden to establish the impact of the conflict and citing
several mitigating factors (Dkt. No. 19, at 4-7Mr. Nichols makes no argument on conflict.
Based upon the parties’ arguments and the admatiiat record before itthe Court gives the

issue of conflict minimal weight.
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B. No Abuse of Discretion

The sole issue is whether the Trustees abtis@ddiscretion in fading that Mr. Nichols
was “partially disabled,” not “tally disabled,” effective August, 2009. As noted above, “total
disability” requires a conditiorfgenerally recognized as tdia disabling by the medical
profession” and involves a condition “of suchveety as to requirecare in a hospital or
restriction to the immedie confines of the home.” On théhet hand, “partial disability . . .
does not necessarily prevent the Participannfperforming useful tasks, utilizing public or
private transportation, ailaking part in social or businesstivities outside the home.” The
Court finds that, even viewing the evidencethe light most favorabléo Mr. Nichols, Mr.
Nichols has not presented a genussie of material fact thatehPlan abused its discretion in
denying his LTD benefits. To the contrary, t@eurt finds that the Plan did not abuse its
discretion. Therefore, the Planentitled to summary judgmeon Mr. Nichols’s ERISA claims.

A finding that the Plan abusdtd discretion requires a findirthat the Trustees’ decision
was unreasonable and not supported by “sutdvaat evidence as a reasonable mind might
accept as to support a conclusiorking, 414 F.3d at 999-1000. Theo@t cannot say that the
Trustees’ decision that Mr. Nichols is partially disabled and not totally disabled was not
reasonable or supported hybstantial evidence.

First, the Court agrees witthe Plan that there is substial evidence to support the
Trustees’ decision based on the conclusion thatobjective medicakvidence indicated Mr.
Nichols could perform sedentawork (Dkt. No. 19, at 12). Athe Plan notes, Dr. Schlesinger
remarked after the February 12)09, surgery that Mr. Nicholsas “doing great from surgery
and is without any complaintsind discharged Mr. Nichols from his care. Dr. Brown also

recognized the improvement after surgeryd dnough he continued to recommend that Mr.
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Nichols not return to work, he provided littlef@nmation in response to the Plan’s request for
elaboration. Further, Dr. Lieb@an concluded in his two repotisat there wa no substantial
objective medical evidence to suggastinability to work in a skentary capacity. As the Plan
notes, the Eighth Circuit has found that even BGE& alone constitutes more than a scintilla of
evidence,Jackson 303 F.3d at 888, and therefore, Drelhiérman’s reports alone should be
sufficient to support th&rustees’ decision.

Moreover, much of the medical evidence a@itey Mr. Nichols predats the February 12,
2009, surgery, such as Dr. Schlesinger's qanggery assessments and the January 2009 IME
performed by Dr. Chi (Dkt. Nol17, at 2-4). To the exteNIr. Nichols cites Dr. Brown’s
December 7, 2010, FCQ that stated that Mr. N&Balas incapable of even low-stress jobs, the
Court notes two points. First, the FCQ also stated that Mr. Nichols was capable of short-duration
sedentary work functions, and therefore, tR€Q does not necessarily conflict with Dr.
Lieberman’s conclusion upon whichetiPlan contends it relied (DKtlo. 16, R. 35-38). Second,
even if Dr. Brown'’s records conflicted with Oirieberman’s report, thigrould not establish that
the Trustees abused their discreti®@ee Weidner v. Fed. Exp. Cqor92 F.3d 925, 930 (8th Cir.
2007) (“ERISA affords courts ‘no warrant to regpiadministrators automatically to accord
special weight to the opinionsf a claimant's physician; namay courts impose on plan
administrators a discrete burdenexiplanation when they crediliable evidence that conflicts
with a treating physician'svaluation.”™) (quotingBlack & Decker Disability Plan v. Norcb38
U.S. 822, 834, (2003)xee also Dillard's Inc. v. Liberty Life Assurance Co. of Bqstée F.3d
894, 899-900 (8th Cir.2006) (rejemy the contention that the gl administrator abused its
discretion when it “credited [aeer reviewer's] analysis ovda primary care physician’s]

conclusions because [the peer reviewer] didomgsically examine [the claimant].”).
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Mr. Nichols argues that the Trustees acebltrarily and capricusly by disregarding
Mr. Nichols’s reports of pain. Mr. Nichols c#eseveral cases for the proposition that “[bJecause
a claimant need not present claior diagnostic evidence to supptite severity of pain, a plan
administrator cannot discount self-reportspafn because the objective medical evidence does
not fully support them” (Dkt. No. 17, at 6). Howex, Mr. Nichols’s argment is predicated on
case law regarding a denial bcial Security benefitsSee O’'Donnell v. Barnhgr8318 F.3d
811, 816 (8th Cir. 2003) (noting that in Soctcurity cases, “an ALJ may not discount a
claimant’s allegations of disabling pain solélgcause the objective medical evidence does not
fully support them.”). This iswot controlling, or even partidarly persuasive, law for this
ERISA case. The Eighth Circuit has expressly liedd it is not an abuse of discretion to deny a
claim where objective evidence is lacking, specifically whe the Plan language requires
objective medical evidence. See Manning 604 F.3d at 1041 (“Geraly, ‘[i]t is not
unreasonable for a plan administrator tonyebenefits based upoa lack of objective
evidence.”™) (quotinglohnsorv. Metro. Life Ins. C9.437 F.3d 809, 813 (8th Cir. 2006) (finding
no abuse of discretion in denyifgnefits based on plan languagguiring objective medical
evidence of disability and on the absence atfective evidence of allegedly disabling
fiboromyalgia)). Likewise, the Court is notnpgeaded by Mr. Nichols’seliance on Dr. Brown’s
reports and conclusions based Boten Mr. Nichols’s conplaints of pain or his statement that
his physician in general “ported uncontrollable painDkt. No. 17, at 2-3, 6) See Pralutsky v.
Metro. Life Ins. Cq.435 F.3d 833, 841 (8th Cir. 2006)nding no abuse of discretion when
there was no objective proof of disabling fiboromyalm a treating physiciag’letter that merely
repeated the participant’s subjective complaoftpain and fatigue and specifically noting the

plan’s repeated requests for objective evidence).
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The Court also rejects Mr. Nichols’'s rel@non the determination that he is totally
disabled for purposes of SSDI. The Plan spealiiy states that Trustees are not bound to accept
findings of the SSA in regard to SSDI biltat documentation submitted for SSDI will be
considered if also submitted to the Trusteldsre, Mr. Nichols submitted such information, and
it was considered. Moreover, the Eighth Cirasitlear that the SSA’s determinations do not
control the Plan’s conclusion$ee, e.g Carrow v. Standard Ins. C0664 F.3d 1254, 1259 (8th
Cir. 2012) (“[Wi]hile the Social Security Admistration (SSA) found that Carrow was disabled
within the meaning of its regafions, Plan administratoe not bound by SSA findings of
disability)(citing Rutledge v. Liberty Life Assurance Co. of Bost8i F.3d 655, 660 (8th Cir.
2007)); Coker v. Metro. Life. Ins. C0281 F.3d 793, 798 (8th Ci2002) (“The determination
that Coker suffers from a pain-leakdisability under Social Setty regulations does not require
MetLife to reach the sae conclusion.”) (citingschatz v. Mutual of Omaha Ins. C220 F.3d
944, 950, n.9 (8th Cir. 2000%iulla v. Usable Life864 F. Supp. 883, 888 (W.D. Ark. 1994)
(“ERISA plans are not bound by Social Securdgterminations, and this court owes no
deference to findings made under the Social SigcAct.”)). Additionally, the Court agrees
with the Plan that the ALJ's conclusions Mr. Nichols's case are consistent with Dr.
Lieberman’s findings and actually provide additibeapport for the denial of Total Disability
benefits. (Dkt. No. 19, at 14-15).

In sum, the Court finds that the Plan Taes did not abuse thadiscretion in denying
LTD benefits based on a finding that Mr. Nicholssweot totally disabled within the meaning of
the Plan. The Court finds that substantial emie supports the finding that Mr. Nichols was not
totally disabled and determines that it was reasonable for the Plan Trustees to require objective

clinical documentation to support Mr. Nichols’s atafor total disability, especially in view of
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the Trustees’ “obligation to protect the plan’s tmoperty by ensuring that disability claims are
substantiated.”Pralutsky 435 F.3d at 841. The Court also otgeMr. Nichols’srequest in his
reply brief that the Court remand this case féuréther IME. Such a reedy would be based on
a finding that the Trustees’ abused their digorein determining that Mr. Nichols was not
totally disabled. Because the Court finds no ebofsdiscretion, there is no need to consider
remand.

Viewing the record evidence in the light mdatvorable to Mr. Nichols, the Court finds
that there is no genuine issuefaét to be determined on his cfathat the Trustees abused their
discretion, and the Plais entitled to judgment as a mattef law on Mr. Nichols’s claim.
Therefore, the Court grants summary judgment in favor of the Plan on Mr. Nichols’s claim
against it.

IV.  THE PLAN’'S COUNTERCLAIM

Mr. Nichols denied overpayment in his answ@rthe Plan’s countelaim (Dkt. No. 9).
However, he admits overpayment in his regpem briefing (Dkt. No. 20, at 4) (“Because Mr.
Nichols was approved by the Social Securfgiministration for disability benefits, an
overpayment exists from his prioeceipt of long-term disabilitpenefits.”). Nonetheless, Mr.
Nichols claims that “it is unclear from defendarietters to Mr. Nichdk] whether [the Plan’s]
calculation is accurate. For example, the [§¥Dogram has a five-month waiting period prior
to the payment of disability benefitstd(). Mr. Nichols requests & the Plan “provide a
specific calculation of its overpayment in order that a determinagamade as to its accuracy.”
(1d.).

The Plan has not replied to this brief and has not addressed this request. However, the

Plan states in its original briefing, and the meicshows that the Plan sent Mr. Nichols multiple

21



letters stating, its specific calculation of overpagmeThe record contairfsirther details on the

Plan’s math (Dkt. No. 16, R. 185). As to MNichols’s argument that the SSDI's “five-month
waiting period prior to the paymeatf disability benefits” may nobave been accounted for, the
record already contains infortian on this issue (Dkt. No. 20, ). Mr. Nichols’s notice of

award states that he became disabled under the SSA’s rules on April 7, 2008, informed him that
he had to be disabled for a full five calendar rhernh a row before beg entitled to benefits,

and therefore, explained he was entitled tinthly disability benefits beginning October 2008

(Dkt. No. 16, R. 186). In addition, the noticeasfard specifically lists Mr. Nichols’s monthly

SSDI income as $1,248.20 beginning October 2008 and $1,320.50 beginning December 2008
(Id.). The notice of award stated that Miichols was to receive $9,792.00 on August 30, 2009

for past-due benefits for October 2008 througly 2009, and the notice @ward stated that he

would thereafter receive month payments$®f320.50 (Dkt. No. 16, RL86-87). His past-due
benefits for October 2008 through July 200&lked $13,056.00, but his fee arrangement for his
social security appeal provided 88,264.00 for his representative’s feks at 187).

Because the Plan provides that any payment of LTD benefits is subject to offset in the
event the recipient of the benefits received medrom other sources, the Plan is entitled to
judgment on its counterclaim in the amount of $11,028%€e Pilger v. Sweeneg25 F.3d 922
(8th Cir. 2013). Although Mr. Mhols purports to contest or question the amount of the offset
due, the record includes sufficient factual matitejustify the Plan’s request. Mr. Nichols was
privy to the record, could hawhallenged the Plan’s calculationa meaningful way, yet opted

not to do so in response to the Pla@gquest for summugijudgment.
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For these reasons, Mr. Nichols’s motion $ammary judgment is denied (Dkt. No. 17).
The Plan’s motion for summarydgment is granted (Dkt. No. 18). Mr. Nichols’s complaint is
dismissed with prejudice. The Plan isaded judgment in the amount of $11,028.00 on its

counterclaim.
SO ORDERED this the 30th day of September, 2013.
Kristine G. Baker
Lhited States District Judge
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