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IN THE UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF ARKANSAS
WESTERN DIVISION

ROBERT A.DIERKS PLAINTIFF
V. Case No. 4:12-cv-00382-K GB
DOES, et al. DEFENDANTS

OPINION AND ORDER

Plaintiff Robert A. Dierks bings this lawsuit pursuant #2 U.S.C. § 1983 regarding the
conditions of his confinement at the White Cguitetention Center wherhe was a pretrial
detainee and regardingetfalleged wrongful conduof certain individals who were involved
with his state criminal case.Before the Court is the motion for summary judgment filed by
separate defendants Deputy Seanard, Captaimiidd, White County Circuit Court Clerk Tami
King, Sheriff Ricky Shourd, Deputy MaddeRaye Cooper, and Steven CocHrérollectively
“White County Defendants”) (Dkt. No. 40). Mr. &ks has not responded to the motion, and the
time for filing a response has passed. & following reasons, the motion for summary
judgment is granted (Dkt. No. 40Mr. Dierks’s claims agaibhshe White County Defendants in
both their official and indiidual capacities are disssed with prejudice.

l. Factual Background®

In December 2011, Mr. Dierks was arrestedftoling to registeras a sex offender by

separate defendant Steve Cochran, an officer tive White County Sheriff’'s Department. Mr.

1 Mr. Dierks also named as defendantsité/fCounty Circuit Judge Robert Edwards and
public defender Ellen Reif. The Court previyusntered an Order granting Judge Edwards’s
and Ms. Reif’'s motion to dismiss (Dkt. Nos. 31, 35).

2 Mr. Dierks’s complaint named separalefendant Cochran as Steve “Cockran” (Dk.
No. 7, at 7).

® Pursuant to Local Rule 56.1 of the Unitect8$ District Court for the Eastern and
Western Districts of Arkansas, because Mrerks failed to respond to the pending motion, all
material facts set forth in the statemei¢d by the White CountyDefendants are deemed
admitted (Dkt. No. 42).
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Dierks was booked into the White County Dei@m Center, bonded outnd released (Dkt. No.
42, 1 8; Dkt. No. 42-1, at 6-8)Mr. Dierks missed his courppearance before White County
Circuit Judge Robert Edwards. On April 4, 20he was arrested a second time by Mr. Cochran
and booked into the White County Detention Ceiidtt. No. 42, 1 9; Dkt. No. 42-1, at 7-8).
Mr. Dierks in his complaint claas that Mr. Cochran arrestedrhivithout reading him his rights
and without a warrant (Dkt. No. &t 8). Mr. Dierks testifiecat his deposition that he was
arrested without being read W&randa rights and without a warrawiuring the first arrest, but
he stated that the second atrevas made pursuant to a watrdndge Edwards issued after Mr.
Dierks missed his court appeacanDkt. No. 42-1, at 7-8). MDierks was incarcerated at the
White County Detention Centerofm April 4, 2012, to June 5, 201RI(at 2-3). He did not have
any personal contact with M€ochran after he was booked irttee White County Detention
Center (Dkt. No. 42, 1 9; Dkt. No. 42-1, at 12-13).

Mr. Dierks named as a defendant “Clerk @burt for Judge Edwards,” alleging that
Judge Robert Edwards’s clerk twice refusedil®d motion of discovery (Dkt. No. 7, at 6, 8).
The Clerk of this Court issuesummons to the White County Circuit Clerk (Dkt. No. 21).
Separate defendant Tami King, W¢hCounty Circuit Clerk, answered Mr. Dierks’s complaint in
the White County Defendants’ collective ansW@kt. No. 18). At his deposition, Mr. Dierks
testified that he intended to sue Judge Edwlargersonal clerk, not thedected clerk for White
County, if those individuals were not the sam&t(No. 42-1, at 4-5).Mr. Dierks alleges his
complaints against the Clerk are that he doeknow if paperwork was filed because he never
received copies of the paperwork he triedileowith the WhiteCounty Circuit Courtl@. at 5).

Mr. Dierks brings this aadh against Officer Cooper based allegations regarding food

and food preparation. Mr. Dierlsdates in his complaint thatff@er Cooper cooked with salt



added to corn bread, served gadickets, and served morningeékfast with out-of-date milk

(Dkt. No. 7, at 9). In his deposition, Mr. Dierkgplained he sued Officer Cooper due to the
“hotness” of the food and over the use of salt tomdatoes (Dkt. No. 425 at 35). Mr. Dierks

claims he is allergic to tomate and breaks out invas if the food he eathas been prepared

with tomatoes, ketchup, or tomato paste. . Mierks said he was never present during food
preparation at the White County Detention Cenlber confirmed during his deposition that his
claim that the food was cooked with tomatoes was based on the taste of the food and his
knowledge of working in a kitchend at 36). Mr. Dierks nevdrad to go to the jail doctor for

his alleged tomato allergy but submitted a mediegquest that he did netant to have tomatoes

or salt in his foodIf. at 36-37). He believes la¢so sent this requetst Captain Edwards.

Mr. Dierks asserts that heas not issued cleaning supplies by any of the guards for the
table tops (Dkt. No. 7, &). He testified that he put inraquest for a rag for cleaning off the
steel table tops on which the inmates ate, butdwer received a rag oleaning supplies for the
table tops (Dkt. No. 42-1, at 18). He admits the inmates in the pod were given cleaning
supplies for the toilet, a brush, aadnop but states he was not told what chemicals were in these
cleaning supplies. He maintaihe was never given cleaning supplto use specifically on the
table topsid. at 19-20). Mr. Dierks claims harm iratthe does not know that the table at which
he ate was clean, and he worried about his hebltlwever, he stated he never had to see the jall
doctor or nursing staff faany problems with regard tas sanitation concernkl( at 20).

Mr. Dierks also alleges that religious sees were broken up “farleaning supplies” and
that prayer services were broken up “all the tforemop buckets and brooms” (Dkt. No. 7, at 4,
9). He stated that the men s pod would hold a prayer sergi with an outside minister or

church representative and thhe guards would interrupt thegyer through noise created by



delivering a mop bucket, broom, and cleaning #appo the pod (Dkt. No. 42-1, at 13-14). Mr.
Dierks admits he did not participate in the gnagervice but instead prayed at his own bunk. He
admits he was not limited to praying only digithe time the other inmates held their prayer
service but contends he tried to pray at the same fitheaf 14-15). Mr. Dierks admits the
interruption was very brief, &ing only about a minute. Hsaid during his deposition that
officers also delivered cleaningplies on days when prayemgees were not being conducted
(Id. at 16-17). From the Court’s review of thexord, it appears that Mr. Dierks named Officer
Madden as a defendant who allegedly disruptegthager service. However, Mr. Dierks did not
know the names of any other officers taHiéegedly disrupted the prayer servite. @t 15). He
said he filed a grievance abouéthuards not wearing name tags.

Mr. Dierks also alleges no freedom of chaoioe phone services. He claims he only had
access to one phone card and one phone compang to aall out (Dkt. No. 7, at 4, 9). He was
allowed to purchase phone cards while incarcerated but complains that he was denied the choice
to purchase cards at cheaper prices fromrgthene companies (Dkt. No. 42-1, at 9-10). He
claims that other inmates used his phone candsthat he stopped ordering phone cards for his
own safety Iid. at 40). He could call ca@tt from the jail but claims he could not write down
phone numbers to call collect because, during agpoof his incarceratiorhe had no pencil and
paper to write his friends and familid( at 10).

Mr. Dierks alleges that Captain Edwardgened and read his legal mail without him
present, including mail with W-29d tax forms, and he claims theime court papers turned up
missing (Dkt. No. 7, at 9). Mr. Diks testified at his gmsition that he sent a letter to a former
employer requesting his W-2s areteived a lettereturned marked aséturn to sender.” Mr.

Dierks claims the letter was opened when loeiked it and that CaptaiEdwards told him he



was abusing the legal mail system (Dkt. No. 42-213t However, Mr. Dierks admits he does
not know who physically opened this lettéd.(at 21-22). MrDierks also claims some of his
mail containing court documents was opened aatl¢burt forms were missing, but he admits
he does not know which officer egifically opened his mailld. at 22-23). He complained to
Captain Edwards. Captain Edwa said he would investigateut Mr. Dierks never heard
anything further Id. at 23). Mr. Dierks testified that Head to request that several forms for
filing this complaint be re-mailed to him, but he said this did not impair his filing this lawsuit
(Id.). Mr. Dierks does not claim that the Wh@eunty Defendants refused to send out his mail
or that they censored his mail, but he doastlsome of his mail was not respondeditb &t

24). He received stamped envelopes for legall twice a week while he was indigent but
claims he was denied writing supplidd.(at 33-34). Healso claims he was denied stamped
envelopes after Captain Edwards told him he was abusing the legal mail sidtean 34).
However, Mr. Dierks admitted it did not matterthé time because, at the time, he was able to
purchase writing supplies and stamps, afteriveag@ commissary money from his family the
fifth or sixth week of his incarceration, althdugpe had been requesting writing supplies and
stamps from day ondd at 32-33).

Mr. Dierks makes clear his allegations regagdgrievances are diceed against Captain
Edwards. He said that Captain Edwards told thiat he would be locked in a one-man cell if he
wrote one more grievance oireest (Dkt. No. 42, 1 at 34).

Mr. Dierks testified in 8 deposition that Officer Seamd did not do anything wrong,
other than sending back his grievances witmm@nts he did not like and calling him guilty “in

a roundabout way” (Dkt. No. 42-1, at 31, 39).



Mr. Dierks said he was not physically attadkoy any officer while in the White County
Detention Center (Dkt. No. 42-1, @2). He never required medidatatment related to any of
his complaints against the officers at the White County Detention Cddter (He had no
physical problems relatdd his incarcerationd. at 43).

Mr. Dierks believes that ShérShourd is responsible for$iemployees and their actions
(Dkt. No. 42-1, at 28). In addin, Mr. Dierks said heould not get ShefiShourd to answer a
grievance complaintld. at 28). He mailed a grievance form to Sheriff Shourd and does not
know if Sheriff Shourd received the griexae, but he never received a respodedt 28-29).
Mr. Dierks never spoke face-to-face to She8ffourd but claims he would have dismissed the
lawsuit entirely had Sheriff Shourd come to $em instead of “tryingto shove everything
underneath the carpetitd( at 30-31).

At his deposition, Mr. Dierksaid he is noteeking money damages. Instead, he is
seeking procedural changes in White Countytlfer benefit of the county and “people who get
locked up there” (Dkt. No. 42-1, at 30). Mr. Dkerclaims all defendants named in his lawsuit
violated the policies and pcedures of White Countyd; at 41-42). Mr. Diets testified he has
no problem with the actual policies and prdares of White County, but he believes the
individual defendants failed to follow them.

. Summary Judgment Standard

Summary judgment is properttie evidence, when viewed in the light most favorable to
the nonmoving party, shows that there is no genigsige of material facnd that the defendant
is entitled to entry of judgment asvaatter of law. Fed. R. Civ. P. 56glotex Corp. v. Catrett
477 U.S. 317, 322 (1986). A factual dispute is geaui the evidenceauld cause a reasonable

jury to return a verdict for either partyiner v. Local 373513 F.3d 854, 860 (8th Cir. 2008).



“The mere existence of a factual dispute sufficient alone to bar samary judgment; rather,
the dispute must be outcome detigrative under the prevailing law.Holloway v. Pigman884
F.2d 365, 366 (8th Cir. 1989). However, patigpposing a summary jusignt motion may not
rest merely upon the allegations in their pleadingaford v. TremayneZ47 F.2d 445, 447 (8th
Cir. 1984). The initial burden is on the moving party to demonstrate the absence of a genuine
issue of material factCelotex Corp.477 U.S. at 323. The burden then shifts to the nonmoving
party to establish that there is a genuine issue to be determined aPtudential Ins. Co. v.
Hinkel, 121 F.3d 364, 366 (8th Cir. 2008). “The evicemf the non-movant i® be believed,
and all justifiable inferenceseato be drawn in his favor.Anderson v. Liberty Lobby, In&77
U.S. 242, 255 (1986).

1. Analysis

“To state a claim under [§ 1983], a plaintiff ma#iege (1) that thdefendant acted under
color of state law, and (2) that the allegechaiact deprived the plaintiff of a constitutionally
protected federal right.'Van Zee v. Hanso$30 F.3d 1126, 1128 (8th Cir. 2011). A supervisor
can be liable for a subordinate’s misconduct onlyé directly participatd in the constitutional
violation . . . or if his failure to train or supgse the offending actor caused the deprivation.”
Tilson v. Forrest City Police Dep28 F.3d 802, 806-07 (8th Cir. 1994)tations omitted).

Qualified immunity shields government officsairom liability in a 8 1983 action sued in
their individual capacity unless the official’sratuct violates a clearly established constitutional
or statutory right of which a reasable person auld have known.Mitchell v. Shearrer 12-
1931, 2013 WL 4793107 (8th Cir. Sept. 10, 2013).alfied immunity involves the following
two-step inquiry: (1) whether the facts showy the plaintiff make out a violation of a

constitutional or statutory righédnd (2) whether that right was clearly established at the time of



the defendant’s alleged miscondudd.; see Saucier v. Kats33 U.S. 194, 201 (20019¢ee also
Pearson v. Callaharb55 U.S. 223, 236 (2009) (holding thaucs may exercise their discretion
in deciding which of the two pngs of the qualified immunitganalysis should be addressed
first).

An official-capacity suit is the equivalent of a suit against the governmental entity of
which the individual is an agent and imposes liability on the entity which the individual
represents. A “proper analysisf municipal liability “requireqthe separation of] two different
issues when a § 1983 claim is asserted agaimatracipality: (1) whetheplaintiff's harm was
caused by a constitutional vidlan, and (2) if so, whether theity is responsible for that
violation.” Collins v. City of Harker Heights, Tex503 U.S. 115, 120 (1992). A local
government may not be sued under 8§ 1983 for pamyinnflicted solely by its employees or
agents on a theory eoéspondeat superior Andrews v. Fowler98 F.3d 1069, 1074 (8th Cir.
1996). Claims against a municipalrgquire proof of an official paly or custom as the cause of
the constitutional deprivation. A plaintiff mustclude allegations, refences, or language by
which one could infer the conduct alleged resbfimm an unconstitutional policy or custom.
Crumpley—Patterson v. Trinity Lutheran Hosp88 F.3d 588, 591 (8th Cir. 2004) (citibge V.
Sch. Dist. of Northfolk430 F.3d 605, 614 (8th Cir. 2003)).

White County Defendants arguthat Mr. Dierks cannotshow any constitutional
violation, that he cannahow any personal involvement ircanstitutional violation by Sheriff
Shourd, Ms. King, Officer Cooper, Officer Seathaor Mr. Cochran, and that all White County
Defendants are entitled to qualified immunitydesummary judgment on Mbierks’s individual
capacity claims. White Countpefendants further argue th#iere is no official-capacity

liability because Mr. Dierks has not shown a ¢ibatsonal violation or that a policy or custom



was the moving force behind the alleged constitutiimdations. As a preliminary matter, the
Court agrees with White County Defendants adito Dierks’s official-capacity claims. Mr.
Dierks admits that he does not have a probietin the policies and procedures of White County,
but he believes the individual defendants failed to follow theht. (8Wo. 42, 11 31-32). Such an
admission cannot support a suit aghithe White County Defendantsthreir official capacities.
Doe v. Washington Count$50 F.3d 920, 922 (8th Cir. 1998) (determining that a governmental
entity may be held liable for the unconstitutaracts of its officials or employees only when
those acts implement or execute an uncotistital county policy or custom). Because Mr.
Dierks has not and cannot allege that a policgustom was the moving force behind the alleged
constitutional violations irthis matter, the White Countpefendants are granted summary
judgment in their favor on his claims agairise White County Defendants in their official
capacities. The Court now turtssthe White County Defendantastguments as to Mr. Dierks’s
individual-capacity claims
A. Mr. Cochran

Mr. Dierks bases his claims against Mr. Gaghon his contention & he was arrested
without being read hiMiranda rights and without a warrant. The Court will analyze each of
these claims. Mr. Dierks testified that hiaiols against Mr. Cochran have nothing to do with
the conditions of confinement. White County Defants argue that Mr. Dierks’s claims against
Mr. Cochran are barred by collateral estoppeltdadk v. Humphrey612 U.S. 477 (1994).

In Heck the Supreme Court held that, if judgrh@nfavor of a prisoner in a § 1983 suit
would necessarily imply the invalidity of his conviction or sentence, the complaint must be
dismissed unless the plaintiff calemonstrate that the conviction sentence has already been

invalidated. Id. at 486-87. However, whera successful action wilhot demonstrate the



invalidity of any outstanding criminal judgmemgainst the plaintiff, the action should be
allowed to proceed, in the absemdéesome other bar to the suid. at 487. The Court stated, for
example, that a suit for damages for an allegedly unreasonable search may lie even if the
challenged search produced evidence that wasdmted in a state criminal trial resulting in the
plaintiff's conviction. Id. at 487 n.7. Because of doctrilg® independent source, inevitable
source, and harmless error, such a 8 1983 action woultenessarilymply that the plaintiff's
conviction was unlawful. Id. The Eighth Circuit has exided this reasoning to Fifth
Amendment claims challenging the voluntarinessaffessions in view of the Supreme Court’s
application of harmless error to the adsmn at trial of coerced confession&§immons v.
O’Brien, 77 F.3d 1093, 1095 (8th Cir. 1996geArizona v. Fulminante499 U.S. 279, 310
(1991).

White County Defendants argue that, if th®urt were to find that Mr. Dierks’'s
constitutional rights were violated by MiCochran, then Mr. Dierks's sentence would
“potentially be invalid”(Dkt. No. 41, at 4).Heckbars § 1983 claims that, if successful, would
necessarilymply the invalidity of the plaintiff's sentence. The Court finds that it is unnecessary
to considerHeck as to Mr. Dierks’s claim that he was not read Misanda rights, however,
because this is not a cognizable claim in a § 1983 actidarren v. City of Lincoln, Neb864
F.2d 1436, 1442 (8th Cir.) (en bancgrt. denied490 U.S. 1091 (1989). “The remedy for the
allegedMiranda violation is the exclusion from evidesa of any compelled self-incrimination,
not a civil rights action.”Brock v. Logan Cnty. Shéfts Dep’t of Arkansas3 F.3d 1215, 1217
(8th Cir. 1993) (per curiampgee also Hannon v. Sanne¥4l F.3d 635, 637 (8th Cir. 2006)
(reaffirming Warren and BrocK). Accordingly, Mr. Cochran ientitled to summary judgment

with regard to Mr. Dierks’s claims that he was not readviiiandarights.
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Likewise, the Court need not decide whethlerck applies to Mr. Dierks’s allegations
that he was arrested without a warrant becaus€durt finds that Mr. Dierks has not created a
genuine issue of materict that his Fourth Amendment rigitere violated. Mr. Dierks in his
complaint states that he was arrested twithout a warrant by Mr. Cochran. However, he
testified at his deposition thhts second arrest at his home waade after Judge Edwards “put
out a warrant” for Mr. Dierks’s faike to appear in court. Theregprhis claim with regard to his
second arrest at his home is without merit.

As to Mr. Dierks’s first arrest at the police station, a warrantless arrest in a public place
with probable does not viokatthe Fourth Amendment and, theref, does not give rise to a 8
1983 claim. Mitchell v. Shearrer12-1931, 2013 WL 4793107 (8thrCBept. 10, 2013) (“The
warrantless arrest of an individual in a palplace upon probable cause, however, does not
violate the Fourth Amendment.”) (citingnited States v. Watso#23 U.S. 411, 423-24 (1976));
Hannah v. City of Overland, Mo795 F.2d 1385, 1389 (8th Cir. 1986). Further, “an officer is
entitled to qualified immunity if there it least ‘arguable probable causeStepnes v. Ritschel
663 F.3d 952, 960 (8th Cir. 2011). Mbierks does not claim, andeite is nothing in the record
to suggest, that his first arrest at ffudice station was whtout probable cause.

White County Defendants’ motion briefly ntens collateral estoppel. Collateral
estoppel, or issue preclusion, would bar Mr. Dierk$éaim against Mr. Cochran if the claim was
necessarily litigated and decidegainst Mr. Dierks in his state-court criminal proceedings.
Simmons v. O'Brien77 F.3d at 1095. Defendants do natbelrate on this.Nonetheless, the
Court need not consider collateral estoppel, dimdis no genuine issue ofiaterial fact on Mr.
Dierks’s claims against Mr. Cochran. Mr. cwan is entitled to qualified immunity and

summary judgment on Mr. Dierks&daims against him.
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B. Tami King

Mr. Dierks alleges that Judd&wards’s clerk twice refused fite a motion of discovery
(Dkt. No. 7, at 6, 8). Ms. King ithe White County Circuit ClerkAt his deposition, Mr. Dierks
testified that he intended to sue Judge Edwlardersonal clerk, not thedected clerk for White
County, if these individuals are not the samé&t(Dlo. 42-1, at 4-5). Accordingly, Ms. King is
not the proper defendant. Mr. Dierks never nibieeamend his complaint or to have summons
issued to the proper defendant. Even if Msigkivere the proper defendant, Mr. Dierks has not
stated a constitutional violation against Ms. Kinge simply claims that he does not know if
paperwork was filed because heveereceived return copies ofetlpaperwork he tried to file
with the White County Circuit Courtid. at 5). In other wordd)e does not know that Judge
Edwards’s clerk or anyone indiWhite County Circuit Clerks’ offe refused to file a motion, as
alleged in his complaint; he simply claims he dat receive return copies of some of his filings.
The Court cannot discern a constitutional violaton these allegations. Accordingly, Ms. King
is entitled to qualified immunity and sumrggudgment on Mr. Dierks’s claims.

C. Cleaning Supplies

Under the Eighth Amendment, prison oféils “must provide humane conditions; prison
officials must ensure that inmates receive adég food, clothing, shelteand medical care, and
must take reasonable measures to gueeathte safety of the inmates . . .Farmer v. Brennan
511 U.S. 825, 832 (1994) (internal quotations omitted). To succeed on an Eighth Amendment
claim challenging the conditions cbnfinement, the prisoner musst prove that the conditions
challenged were “objectivelysufficiently serious.” Stephens v. Johnso83 F.3d 198, 200 (8th
Cir. 1996) (quoting-armer511 U.S. at 834). “Extreme depriians are required to make out a

conditions-of-confinement claim.” Hudson v. McMillian, 503 U.S. 1, 9 (1992 The
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“Constitution ‘does not mandate comfortable prisoasd only those deprivations denying ‘the
minimal civilized measure of life’ necessities’ are sufficiently grave to form the basis of an
Eighth Amendment violation.”"Wilson v. Seiter501 U.S. 294, 298 (1991) (quotifthodes v.
Chapman452 U.S. 337, 347, 349 (1981)).

Secondly, the prisoner must show that thesqor official acted with a “sufficiently
culpable state of mind.”Stephens83 F.3d at 200 (internal quditsns omitted). “In prison-
condition cases, that state of mind is one of ‘deliberate indifference’ to ifmealih or safety.”
Farmer, 511 U.S. at 834 (quotingVilson 501 U.S. at 302-03).“[U]nder this subjective
component, the prisoner must prove that a prisfiicial ‘acted or failed to act despite his
knowledge of a substantiakki of serious harm.”Stephens83 F.3d at 200Farmer, 511 U.S. at
842. The prison official “must both be awarefatts from which the inference could be drawn
that a substantial risk of seus harm exists, and he madso draw the inference Farmer, 511
U.S. at 837. In defining “deliberate indifferencéye Eighth Circuit has stated that it is clear
that “mere negligence or inadvertence isuifficient to satisfy this standard.”Choate v.
Lockhart 7 F.3d 1370, 1374 (8th Cir. 1993) (citikglson 501 U.S. at 305Estelle v. Gamble
429 U.S. 97, 105 (1976)). “Thus, whatever its exact contours, delibediference requires a
highly culpable state of mingpproaching actual intent.Id.

Inmates “are entitled to reasonably addgusanitation, personal hygiene, and laundry
privileges, particularly over a lengthy course of timéloward v. Atkinson887 F.2d 134, 137
(8th Cir. 1989). Reasonably adequate sanitai@nbasic identifiable lman need of a prisoner
protected by the ghth Amendment.Whitnack v. Douglas Countyt6 F.3d 954, 958 (8th Cir.
1994). Mr. Dierks claims his constitutional righivere violated by being denied rags and

cleaning supplies for cleaning the table topghe pod. The Court findthat Mr. Dierks’s
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complaints regarding cleaning supplies fail as a matter of law to establish a claim for cruel and
unusual punishment challenging the cdiodis of his confinement.

Mr. Dierks admits being given some cleamisupplies for the pod but claims these were
for the toilet and that he was not told what cleats were in these cleaning supplies. He claims
that, without the supplies, he could not ensue the eating surfaces were clean and states that
he was worried about his health. However, MerRs has not identified any substantial risk to
his health or safety regarding this complaint. ddenits that he did ngfet sick and did not have
to visit the jail doctor or nursg staff as a result of any @wt arising from this alleged
deprivation of cleaning suppliesHe does not claim, and has nmoesented evidence, that his
health suffered as a result of the alleged dewfiadleaning rags and cleaning supplies for the
table tops. This does not creatgenuine issue of fact that vas denied reasonably adequate
sanitation,Howard 887 F.2d at 137, or that any tiie White County Defendants were
deliberately indifferent to aubstantial risk to Mr. Dierks’s health or safe¥/ishon v. Gammon
978 F.2d 446, 449 (8th Cir. 1992) (defendants edtitbejudgment as a matter of law on claims
of unsanitary living conditions and contaminatedd where plaintiff presented no evidence that
food was nutritionally inaglquate or prepared in a manner that presented an immediate danger to
his health or that his health suffered aseault). Accordingly, tb Court grants summary
judgment to the White County Defendants on these claims.

D. Food Preparation and Service

Prison officials must also pralé a nutritionally adequate dietControl of the diet is
within the discretion of prison authties, presuming it is adequatdivers v. Dep't of Corr,

921 F.2d 191, 194 (8th Cir. 1990). To prevail on tkssie, Mr. Dierks hat show that prison

officials were deliberately indifferent to his dietary neetldishon 978 F.2d at 449. A prisoner
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is not guaranteed food that is ‘ta®r aesthetically glasing,” but the food must be “adequate to
maintain health.” Keenan v. Hall 83 F.3d 1083, 1091 (9th Cir. 1996pinion amended on
denial of reh’g 135 F.3d 1318 (9th Cir. 199&ee also Burgin v. N899 F.2d 733, 734-35 (8th
Cir. 1990) (prisoner has no coigtional right to preferred typ®f meal provided meal is
adequate).

Mr. Dierks claims that the food was ireguate in that it was too salty, included
tomatoes, and that breakfast was served withof-date milk. He also complains of the
“hotness” of the food. He doestnstate with specificity his obgtion to salt, and he has not
claimed his health suffered from the milk or teenperature of the foodvir. Dierks claims that
he is allergic to tomatoes and that he reqeeghirough the medical department that he not be
given food prepared with tomatoes. He allegesadverse health effects from the food he was
given, other than unsubstantiated claims thatstigered allergic reactions from the food he
assumes was prepared with tomatoes or ketcligwever, he admits he never had to visit the
jail doctor or nursing staff for these alleged reactiomhis is not sufficient to show a deliberate
indifference to Mr. Dieks’s dietary needs or a deprivatidhat raises an Eighth Amendment
violation. Wishon 978 F.2d at 44Mivers, 921 F.2d at 194. The White County Defendants are
granted summary judgment as to these claims.

E. Religious Services

Mr. Dierks alleges that Offer Madden and other officers at the White County Detention
Center interrupted prisoners’ pexryand religious services as alteged deprivation of his First-
Amendment free-exercise rights. “In a clainsig under the First Amement’s Free Exercise
Clause, an inmate must first establish thatallehged policy restricts the inmate’s free exercise

of a sincerely held religious belief.Brown-El v. Harris 26 F.3d 68, 69 (8th Cir. 19943ege
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Hamilton v. Schrirp 74 F.3d 1545, 1550 (8th Cir. 1998)ill v. Blackwell 774 F.2d 338, 342—
43 (8th Cir. 1985). The Court assumes, withadiding, that Mr. Dierks’s religious beliefs are
sincerely held. Nonetheless, Mdierks cannot meet this thtedd inquiry. He has not claimed
or shown a policy or practice that infringed uposirzcerely held religious belief. He has not
alleged that White County omg White County Defendant profiied prayer services. He
merely alleges that the White County Defendahtaikl not have brougliieaning supplies into
the pod during prayer services besa of the alleged distractiotMoreover, Mr. Dierks admits
he was not a participant of tieeprayer groups. For this reasalone, he lacks standing to raise
any claims that any defendants interfered with the prayer group. Viewing the evidence in the
light most favorable to Mr. Diés and drawing all reasonable irdaces in his favor, the Court
finds no genuine issue of materfakct as to Mr. Dierks’s clais regarding the interruption of
prayer services. Accordingly, the Court grasusnmary judgment in favor of the White County
Defendants on these claims.
F. Phone Use

Inmates do not have a right tmlimited telephone useBenzel v. Grammar869 F.2d
1105, 1108 (8th Cir. 1989). Telephoaecess may be restricted Isag as the resttions are
reasonable and rationally relatedatdegitimate penological interestd.; Turner v. Safley482
U.S. 78, 89 (1987). Mr. Dierks complains ofaak of choice among telephone providers, which
he claims denied him potentially lower rates. other words, he complains of the price of the
phone use. His claims fail as atteaof law to state a constitutidnaolation. Penal institutions
do not have a constitutional obligation to provitldephone service at a particular cost.
Holloway v. Magnes$66 F.3d 1076, 1080 (8th Cicgrt. denied133 S. Ct. 130 (U.S. 2012).

“The Constitution does not prohibit charging prisenfor essential prison services, at least in
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the absence of a showing thia¢ result is a severe deprinat of a fundamental right.'Id. The
White County Defendants are entitled to summadgment on Mr. Dierks’s claims regarding
phone use.
G. Mail Use

Mr. Dierks complains that his legal mail wapened and asserts that some of his legal
papers were lost, causing to him to have toerpiest forms for filing his complaint. He also
asserts that he was denied suéint postage for legal mail whilee was an indigent. The Court
finds that he has failed to creadegenuine issue of materialct that his constitutional rights
were violated with regard to the mail.

Inmates have a First Amendment rightfiefe speech to send and receive mbeiudson
v. Palmer,468 U.S. 517, 547 (1984). “THact of confinementrad the needs of the penal
institution impose limitations on constitutional rights, including those derived from the First
Amendment.” Jones v. North Carolin&risoners’ Union, InG.433 U.S. 119, 125 (1977). The
Supreme Court has stated that “freedom froemsorship is not equilent to freedom from
inspection or perusal. Wolff v. McDonnell418 U.S. 539, 576 (1974). “Non-privileged inmate
mail is clearly not immune to inspection, thus sim$pections cannot givese to civil rights
violations.” Jensen v. Kleckef48 F.2d 1179, 1182 (8th Cir. 1981). “Privileged prisoner mail,
that is mail to or from an inmate’s attornend identified as such, may not be opened for
inspections for contraband excepttive presence of the prisonerltl. However, “an isolated
incident, without any evidence of improper motiveresulting interference with [the inmate’s]
right to counsel or to access to the courts,sdoet give rise to a constitutional violation.”

Gardner v. Howard109 F.3d 427, 430-31 (8th Cir. 199¢épntrasting the record ilensen648
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F.2d 1179, which “included evidence of deliberatpeeted opening of anrmate’s confidential,
well-marked attorney mail.”).

With regard to postage, “indigent inmates haweconstitutional right to free postage for
nonlegal mail.” Hershberger v. Scaletté83 F.3d 955, 956 (8th Cir. 1994). The courts have
upheld limits on legal mail so long as the inmatéist Amendment right taccess to the courts
is not infringed. See e.g.Bell-Bey v. Williams78 F.3d 832, 838-39 (6th Cir. 1996) (meaningful
access provided when indigent prisoners alletted ten stamps per month and additional
postage may be loaned to prisoneHgrshbergeyr 33 F.3d at 956 n. 2 (“nor do we interpret the
decision to say that no limits may be imposed on inmates desiring to make more than one legal
mailing a week.”);Smith v. Erickson961 F.2d 1387, 1388 (8th Cir. 1992) (policy of providing
indigents with one free mailing per weekr ftegal correspondence satisfies constitutional
standards). To assert a successful claim foralef meaningful access to the Courts, including
claims related to interference with mail, an inmate must demonstrate that he suffered prejudice.
Gardner, 109 F.3d at 431.

Applying these principles, Mr. Dierks has nog¢ated a genuine issue of material fact that
his constitutional rights were viokd as a result of his allegations of interference with his mail.
The Court first notes that Mr. Dierks’s claims that lEgal mail was opened outside of his
presence are misplaced. Here, he statesrthihfrom a former employer regarding his W-2 and
mail from the courts was opened. However, ifgged legal mail means “mail to or from an
inmate’s attorney and identified as such . . Jénsen648 F.2d at 1182. Mr. Dierks has not
claimed that mail to or from his attorney w@sened. Moreover, evéhlegal mail was opened
outside of his presence, Mr. Dksrhas alleged only isolated idents “without any evidence of

improper motive or resulting interference with Jhight to counsel or to access to the courts”
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that do not give rise ta constitutionaviolation. Gardner, 109 F.3d at 430-31. He has not
identified evidence of an improper motive, anddoaceded in his deposition that his access to
the courts was not impacted.

Mr. Dierks’s claims regarding postage likewifail. He statedhe was given stamped
envelopes for legal mail twice a week, even while indigent. This meets constitutional standards.
Bell-Bey 78 F.3d at 838-39 (meaningful access providednnhdigent prisoners are allotted ten
stamps per month and additional postage may be loaned to prisétensd)berger 33 F.3d at
956 n. 2 (*nor do we interpret eéhdecision to say &t no limits may be imposed on inmates
desiring to make more thaomne legal mailing a week.”Smith 961 F.2d at 1388 (policy of
providing indigents with one free mailinger week for legal aoespondence satisfies
constitutional standards). Mr. Dierks claims that he was later denied stamped envelopes when
Captain Edwards said he was abusing the legalsystiém. However, he stated that this did not
affect his ability to sendhail, as he was able by his own stamps by that time. Therefore, he
admits no injury or impediment to his abjlto send mail from this alleged deni@.ardner, 109
F.3d at 431 (inmate claiming interence with access to the coutisough interference with the
mail must show actual prejudice)Viewing the evidence in the light most favorable to Mr.
Dierks and drawing all reasonable inferencesimfavor, the Court finds no genuine issue of
material fact as to Mr. Dierks’s claimsgarding mail. The WhiteCounty Defendants are
entitled to summary judgmeéon these claims.

H. Accessto the Courts

Prison officials may not deny or obstruct immate’s access to the courts to present a

claim. McMaster v. Pung984 F.2d 948, 953 (8th Cir. 1993). Imer to state a claim an inmate

must make some showing of prejudice or actuakynfs a result of the jgon officials’ conduct.
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Id. Mr. Dierks in his complaint alleges that Wwas denied access to the Courts in that Judge
Edwards did not respond to his request to fireattisrney or to his motions and that he could not
give exact dates and times because there were no clocks or calendars in the pod (Dkt. No. 7, at
4). The Court has previously dismissed thanst against Judge Edwards (Dkt. No. 35). Mr.
Dierks’s complaint regarding dates and times is unclear. At bottom, Mr. Dierks must
demonstrate prejudice to state aii for denial of access to the Ctsur He fails to state in his
complaint how he was prejudice by the lackctdcks or calendars. Accordingly, the Court
grants the White County Defendantsrsnary judgment on these claims.
l. Captain Edwards

In his complaint, Mr. Dierks alleges th&aptain Edwards told im that he would be
locked in a one-man cell if he wrote one monevance or request (DKNo. 42, 1 at 34). The
White County Defendants do not specifically addréhis allegation. The Court will consider
whether these allegations evstate a retaliation cled. “Conduct that raliates against the
exercise of a constitutionally protedtright is actionable . . . .Nei v. Dooley372 F.3d 1003,
1007 (8th Cir. 2004). To succeed on a 8§ 1983 retaliation claim, Mr. Dierks must prove that he
engaged in protected activityné that defendants, to retaliater the protected activity, took
adverse action against him that would chill a peref ordinary firmness from engaging in that
activity. Lewis v. Jacks486 F.3d 1025, 1028 (8th Cir. 2007). pan Edwards’s alleged threat
to place Mr. Dierks in a one-man cell does not amount to “retaliation.” As another court in this
district has observed, allegeddhts to place an inmate in isolation, alone, do not amount to
retaliation. Pruitt v. Norris 1:08-cv-00060, 2009 WL 103272.(E Ark. Jan. 14, 2009) (“At
most they were future threats of promised conduct and Plaintiff does not allege that either were

carried out.”). To theextent these allegations amountaalaim, the Court finds no genuine
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issue of material fact on Mr. Dierks’s clainagainst Captain Edwards. Captain Edwards is
entitled to qualified immunity and summangdgment on Mr. Dierks’s claims against him.
J. Officer Seanard

Mr. Dierks alleges that Officeeanard made comments in responses to his grievances
that insinuated that he was guilty. He makeother claims against Officer Seanard. He has
not stated a constitutional vigkan against Officer Seanard. The extent this involves the
grievance process, Mr. Dierks has not allegdémadhat constitutes retaliation. Officer Seanard
is entitled to qualified immunity and summary judgment on Mr. Dierks’s claims.

K. Sheriff Shourd

Mr. Dierks stated that he believes thae6t Shourd is responsible for his employees
and their actions (Dkt. No. 42-1, 28). In addition, Mr. Dierksaid he could not get Sheriff
Shourd to answer a grievance complaidt @t 28). He said he mailed a grievance form to
Sheriff Shourd and does not know if Sher8hourd received the grievance, but he never
received a responséd( at 28-29). Mr. Dierksstated he never spoke face-to-face to Sheriff
Shourd but would have dismissed the lawsutirely had Sheriff Shourd come to see him
instead of “trying to shove everything underneath the carfbtaf 30-31).

The Court finds that Mr. Dierks’s claims agst Sheriff Shourd fato raise a genuine
issue of material fact that 8hff Shourd violated his consttional rights. Mr. Dierks’s
testimony indicates he attempts to h8lderiff Shourd liable on a theory mspondeat superior
which is not cognizable under § 1983. “Section 1983 liability cannot attach to a supervisor
merely because a subordinate violasetheone’s constitutional rightsOtey, 121 F.3d at 1155.

A supervisor can be liable for a subordinate’saaonduct only if “he directly participad in the

constitutional violation . . . aif his failure to train or sup®ise the offending actor caused the
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deprivation.” Tilson 28 F.3d at 806-07. A claim based failure to supervise requires a
showing that the supervisor: “(1) [r]lecetlenotice of a pattern of unconstitutional acts
committed by subordinates; (2) [dlemonstrated dediteeindifference to or tacit authorization of
the offensive acts; (3) [flailed to take sufficieremedial action; and (4) [tlhat such failure
proximately caused injury to [plaintiff].”Otey, 121 F.3d at 1155. Additionally, a supervisor
may be held liable if he created a policyamstom under which the unconstitutional practice
occurred. Williams v. Smith781 F.2d 319, 323-24 (2d Cir. 198ayIr. Dierks has not pleaded

or proven any facts that meetidtstandard. To the extent MDierks's claim against Sheriff

Shourd is based on an alleged failure to resporadgrievance, the Court finds no constitutional

violation on these facts. Accordinglhis claim is without merit.

* * *

For these reasons, the White County Defendants’ motion for summary judgment is
granted (Dkt. No. 40). The Witk County Defendants are ent@léo summaryydgment on Mr.
Dierks’s official capacity claims, and thadividual White County Defendants are entitled to
gualified immunity and summary judgment on Mbierks’s claims against them in their
individual capacities. All other pending trans, including the White County Defendants’
motion to deem facts admitted and to grantrth@tion for summary judgment, are denied as
moot (Dkt. No. 45). All ofMr. Dierks’s claims againsthe White County Defendants are
dismissed with prejudice.

SO ORDERED this the 29th day of October, 2013.

Fitor 4 Paker
Kristine G. Baker
UnitedState<District Judge
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