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INTHE UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF ARKANSAS
WESTERN DIVISION

J.D. FIELDS & COMPANY, INC. PLAINTIFF
V. Case No.: 4:12-cv-00754-K GB
NUCOR-YAMATO STEEL DEFENDANT

OPINION AND ORDER

Plaintiff J.D. Fields & Comany, Inc. (“Fields”) bringsthis action against defendant
Nucor-Yamato Steel Company (“NY)$ alleging violations of teB Robinson-Patman Act, 15
U.S.C. § 13(a), and state-law claims of tmus interference, fraudulent misrepresentation,
negligent misrepresentation, conspiracy, and bredctontract. Before the Court is NYS's
motion for judgment on the pldangs (Dkt. No. 37). Fields Baresponded (Dkt. No. 58), and
NYS has replied (Dkt. No. 60)For the following reasons, the motion is granted in part and
denied in part (Dkt. No. 37).

l. FACTUAL AND PROCEDURAL BACKGROUND

Defendant NYS is a manufaceurand supplier of structalr steel products, including
products known as H-pilinds.NYS is one of three U.S. mafaaturers of H-dings (Dkt. No. 1,

1 7). Fields is a supplier of structural stpedducts, including H-pilings, throughout the United
States. On May 4, 2005, Fieldad NYS entered into a sevenayesupply agreement in which
NYS agreed to be Fields’s exclusive supplied &elds agreed to purchase its requirement for

structural steel products to bddby Fields in North Americdd., 1 8).

! Fields’s complaint alternates betwetha terms “H-pilings” and “H-piles”.
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During the “covered period”of NYS'’s and Fields's supply agreement, NYS had supply
agreements with distributors, customers, dedlers of H-pilings in the “relevant markéwther
than Fields. Fields alleges that NYS had a cohtxéth one of these distributors, customers, and
dealers that was a competitor of Fields — mpany known as Skyline &l LLC (“Skyline”), a
subsidiary of ArcelorMitl (Dkt. No. 1, 1 11).

Fields alleges that prior to and duritige covered period, it “repeatedly requested
commercially reasonable assurances from [NY&} fhelds would be ahwas receiving equal
pricing and benefits to whalN[y'S] was, or would be, offering tother distributos, customers,
and purchasers including Skyline, in the relevaatket.” (Dkt. No. 1, § 12). In addition, Fields
alleges that it had an earlisupply agreement with NYS from 1999 through 2005 and that, in
entering into the earlier agreemeittrelied on assurances froNY'S that it woutl receive equal
pricing for steel products throughout the duration of their contractual relationghip Fields
states that it entered intbe latest supply agreement with NYS in 2005 based on the same
assurances of equal pricing from NY8.).

Fields alleges that, on or about June 16, 2010, it placed an order with NYS for 10” and
14" H-pilings and NYS sent back a sales-ordeknowledgment indicating a shipment of the
same products to Skyline (DKtlo. 1, § 13). Fieldstates that NYS had provided a quote to
Fields “at which product was made available parchase by Fields at an effective price of

$34.00/cwt,” but the acknowledgeméiYS made to Skyline “refleetl a purchase price of only

2 As used in the complaint, the term “coweperiod” refers to ‘e time period covered
by the latest supply agreement between Fiatds[NYS], which ran from May 4, 2005 until
May 4, 2012.” (Dkt. No. 1, 1 9).

3 As used in the complaint, the term “redev market” refers to “the product market of
structural steel products, includj H-pilings, in the geographimarket of North America,
including the United States andetiyeographic submarkets of thates and territories in which
Fields and [NYS] did business g the covered period.”Id.  10).



$32.00/cwt. The difference on that order almmounted to a price differential of over
$20,000.00.” id.).

Fields claims that it “has ste learned” that NYS “has gaged in a patta of conduct
during the covered period of provng Skyline preferential pricing the relevant market of at
least $2.00/cwt (if not more) on other sales belosvgtices [NYS] quoted tBields for identical
commodities.” (Dkt. No. 1, 1 14)Fields states that NYS contirdiéo represent that none of its
other distributors received preéatial pricing even after Fieldssked about these discrepancies
(Id.). Fields claims that, as a direct result & gneferential pricing NY®rovided to Skyline in
the relevant market during the covered perdS gave Skyline a competitive advantage over
Fields, which enabled Skyline to offer lower catains than Fields oprojects for which both
Fields and Skyline competettd(, I 15). Fields alleges that, asresult, “it lost out on price
guotes for governmental and other contracts on lwkields competed with Skyline. Skyline
was able to quote lower pricdban Fields on these projecbecause of the preferential
treatment.” [d.).

Fields further alleges that NYS actively wedkwith Skyline to undercut Fields on its
price quotes for these projects by misrepreagntihe availability of structural steel products,
such as H-pilings (Dkt. No. 1,16). “For example, when Field®ught information from [NYS]
on the availability of H-piles in order to offarprice quote on certain projects, [NYS] would tell
Fields that no such quantitied H-piles were available dung the time period needed and
usually declined to make additional rollings $arch products to fulfill Fields’s request.ld().

Fields states that NYS oftexdvised it that no supplies bf-piles wereavailable during
various time periods but would supply such Hgite Skyline or make additional rollings of

such products at Skyline’s requekt.({ 17). Fields states that NYS “repeatedly restricted its



allocation of H-piles to Fields, while [NYS] did tiplace any such restrictions on Skyline. As a
direct result, Skyline was able to offer quotasl be awarded contits on such projects over
Fields in the relevant markdtring the covered period.d().

Fields’s complaint then references sevésakcific examples” of NYS’s alleged conduct
regarding purported preferential pricing and praduailability in July and August 2009 (Dkt.

No. 1, 11 18-20). First, Fields alleges thatjuty 2009, it requested a project price from NYS in
order to offer a quote to supply H-piles fohighway interchange in San Bernardino County,
California. Fields states that NYS failed tmyide a project price andstead offered Fields a
“mill price” of $39.00/cwt and advised that transjadion costs would be an additional $3.08/cwt
to $4.97/cwt. Fields states that it subsequeetlyned that NYS offered a lower mill price and
lower transportation cost to Skye, leaving Fieldsinable to offer a conggitive low price quote
on the projectid., 118).

Fields alleges that it soughnhother quote from NYS imid-August 2009 for Fields to
offer a quote to supply steel for a later phase of the San Bernardino County highway interchange
project. Fields states that NY&used at the time to supply Fislwith the H-piles requested for
less than $35.00/cwt, leaving Fields unable to offer a competitive quote on the project. Fields
states that it learneddhother contractors offering quotesthe project, including Skyline, had
received quotes at significantly lower prices from NYS, giving those contractors a competitive
advantage over Fields (Dkt. No. 1, § 19).

Fields alleges that, in late August 2009saught another quotedim NYS for H-piles
and wide flange beams to offer a quote on anothegegtr Fields claimghat NYS offered it the
steel products for $37.00/cwt, evilrough Fields had advised NY Satht could not offer a quote

on the job at a price higher th&35.00/cwt. Fieldstates that NYS didiot alter its quote to



Fields even though it had offered a lower quoteSkyline, leaving Fields unable to offer a
competitive quote on the project (Dkt. No. 1, 1 20).

In addition, Fields alleges that NYS refudedprovide it with quotedor steel products
pertaining to jobs ifPuerto Rico, although treipply agreement betweérelds and NYS for the
North American market did not restrict Fieltem supplying steel products in Puerto Rico.
Fields claims that NYS had efftively given Skyline an “exctive” with respect to supplying
H-pile steel for jobs in Puerto Rico, and thataafirect result of NYS’sliscriminatory practices,
it was unable to offer competitive quotes for jobs in Puerto Rico (Dkt. No. 1, { 21).

Fields’'s complaint also alleges that, in addition to H-piles, Fields sought to supply a
separate structural steel produatpwn as sheet piles, to théeneant market during the covered
period, but NYS unreasonably termiedtFields’s right to be a siributor for sheet piles based
on Fields’s prior relationship wita foreign manufacturer of sheelgs. Fields claims that NYS
had provided sheet piles to otheirscluding Skyline, and that NYSold sheet piles to Skyline
when Skyline was also selling foreign-manufactured sheet piles in the domestic market. Fields
claims that it was forced to mhase sheet piles from thirdrpas at a markup above what NYS
was offering to its sheet-piles dealers, cusisnor distributoréDkt. No. 1, T 22).

Fields’s seven-year supply mpact with NYS terminated oklay 4, 2012. Fields claims
that on May 17, 2012, NYS announced thatvduld acquire Skyline in a buyout pending
regulatory approval, and on June 21, 2012, N¥8oanced that it had completed its acquisition
of Skyline (Dkt. No. 1, 1 24).

On June 26, 2012, Fields filed &®mplaint in the United &tes District Court for the

Southern District of Texas,laging violations of the Robinsdpatman Act, 15 U.S.C. § 13(a),

* The parties’ briefing indicas that it was NYS'’s genérpartner, Nucor Corporation,
that acquired Skyline (Dkt. No. 38, at 14 n.5; Dkt. No. 58, at 9).



and claims for tortious intexfence, fraudulent misrepresdigna, negligent misrepresentation,
conspiracy, and breach of contract (Dkt. No. On August 20, 2012, NYS moved to dismiss the
complaint for lack of personal jurisdiction andr/improper venue pursuato Federal Rule of
Civil Procedure 12(b)(2) and (3), or in the altewmtto transfer the cade this district (DKt.
No. 20). On December 4, 2012, the United Statesribi Court for the Southern District of
Texas entered an opinion and artlansferring the case to thdourt (Dkt. No. 31). The same
day, NYS answered Fields’'s complaint (Dkt. No. 36) and filed its motion for judgment on the
pleadings (Dkt. No. 37). NYS contends that é&4 complaint fails tetate a claim upon which
relief can be granted and requests thatGburt dismiss Fields’s complaint.

1. LEGAL STANDARD

On a motion for judgment on the pleadings parguo Rule 12(c) of the Federal Rules of
Civil Procedure, the Court applies the same lstmtdard as it applies to a motion to dismiss for
failure to state a claim for which relief ci¥e granted pursuatd Rule 12(b)(6). Gallagher v.
City of Clayton,699 F.3d 1013, 1016 (8th Cir. 2012). Federal Rule of Civil Procedure 8(c)(2)
requires only “a short and plain statement of tharckhiat the pleader is entitled to relief.” Fed.

111}

R. Civ. P. 8(a)(2). Specific facts are nofjuged; the complaint must simply “give the
defendant fair notice of what . . . thaioh is and the grounds upon which it rest€Etickson v.

Pardus 581 U.S. 89, 93 (2007) (quotiell Atl. Corp. v. Twomb|y550 U.S. 544, 555 (2007)).
However, the complaint “must contain sufficidiactual matter, accepteas true, to ‘state a
claim to relief that is plausible on its face.”Ashcroft v. Igbal 556 U.S. 662, 678 (2009)
(quoting Twombly 550 U.S. at 570). “A pleading thaffers ‘labels and conclusions’ or ‘a

formulaic recitation of the elements of a cause of action will not do. Nor does a complaint

suffice if it tenders ‘naked assertion[s] vaéd of ‘further factial enhancement.’Id. (internal



citations omitted). “A claim has facial plaudity when the plaintiff pleads factual content that
allows the court to draw the reasonable infegetihat the defendant lisble for the misconduct
alleged.” Id. “The plausibility standard requires apitiff to show at the pleading stage that
success on the merits is more than a ‘sheer possibiligtdden v. Wal-Mart Stores, Inc588
F.3d 585, 594 (8th €i2009) (quotindgbal, 556 U.S. at 678). “The alsibility standard is not

a probability requirement. Thus, a well-pleadedplaint may proceed even if it strikes a savvy
judge that actual proof of the facts alleged isrolyable, and that a recovery is very remote and
unlikely.” Id. (internal quotations omitted).

In Twombly the Supreme Court abrogated thenfer “no set of facts” standard
announced irConely v. Gibson355 U.S. 41, 45-46 (1957). In that case, the Supreme Court
determined that “a complaint should not be dssad for failure to state a claim unless it appears
beyond doubt that the plaintiff can prove no sefaats in support of his claim which would
entitle him to relief.” Id. The Court reaffrmedwomblys abrogation ofConleyin Igbal, 556
U.S. at 678. However, asdhEighth Circuit has recognizedwombly and Igbal “did not
abrogate the notice pleading standard of Rule 8(a)(Bemilton v. Palm 621 F.3d 816, 817
(8th Cir. 2010). “Rather, those decisions conéd that Rule 8(a)(2) is satisfied ‘when the
plaintiff pleads factual content that allows theud to draw the reasonable inference that the
defendant is liable for thmisconduct alleged.”ld.; see also TwombJyp50 U.S. at 570 (“[W]e
do not require heightened fact pleading of spedétcts, but only enough facts to state a claim to
relief that is plausible on its¢a. Because the plaintiffs herevbarot nudged their claims across
the line from conceivable to plausible, their complaint must be dismissed.”)

In applying this standard, “the complaint slibbe read as a whole, not parsed piece by

piece to determine whether each altewg in isolation, is plausible.’Braden 588 F.3d at 594



(citing Vila v. Inter—Am. Inv. Corp.570 F.3d 274, 285 (D.C. Ci2009) (factual allegations
should be “viewed in their taiy”)). “Ultimately, evaluaton of a complaint upon a motion to
dismiss is ‘a context-specific gl that requires the reviewingpurt to draw on its judicial
experience and common senséd” (quotinglgbal, 556 U.S. at 679).

The Eighth Circuit has noted that “[t]he lilaérules of pleading embodied in Fed. R. Civ.
P. 8 are as applicable to claims in antitrusprace discrimination cases #sey are in any other
case.” Fusco v. Xerox Corp676 F.2d 332, 337 n.7 (8th Cir. 1982)Moreover, in antitrust
cases, where the proof is largely in the contfalhe defendant, ‘dismissals prior to giving the
plaintiff ample opportunity for discovery should be granted very sparinglyd’ (quoting
Hospital Bldg. Co. v. Trs. of Rex Hospjtdk5 U.S. 738, 746 (1976)).

1. ANALYSIS

NYS argues that Fields’'s owplaint fails to state a @m upon which relief can be
granted. As to the Robinson-Patman Act, N¥rgues that Fields has merely alleged non-
actionable discriminatory offers to sell or refusals to sell. NYS further challenges Fields’s state-
law claims for tort and breach of contract.

A. Robinson-Patman Act Claims

The Robinson-Patman Act provides in relevant part:

It shall be unlawful for any person engdge commerce, in the course of such

commerce, either directly or indirectly, tiiscriminate in price between different

purchaseref commodities of like grade and quality, . . . where the effect of such

discrimination may be substantially to lessen competition or tend to create a

monopoly in any line of commerce, oritgure, destroy, or prevent competition

with any person who either grants kmowingly receives the benefit of such

discrimination, or with cusimers of either of them.

15 U.S.C. § 13(a).

® Section 1 of the Robinson-Patman At9, Stat. 1526, amended § 2(a) of the Clayton
Act, 38 Stat. 70. Accordingly, the courts ofteferg¢o 15 U.S.C. § 13(a) by its designation as §



The Robinson-Patman Act does “not ban milice differences charged to different
purchasers of commodities of like gradedaquality, rather, the Act proscribes price
discrimination only to the extent that it threatens to injure competitidalvo Trucks N. Am.,
Inc. v. Reeder-Simco GMC, In&46 U.S. 164, 176 (2006) (intexi quotations and citation
omitted). The Supreme Court has recognizedethrategories of competitive injury that may
give rise to a Robinson-Patman Act claim: primary line, secondary line, and tertiarydine.
Primary-line cases entail conduct that injures ceftitipn at the level of the discriminating seller
and its direct competitors (e.g., predatopyicing), secondary-lia cases involve price
discrimination that injures competition among thecdiminating seller’s custmers, and tertiary-
line cases involve injury to competition e level of the purchaser’s customersl. Here,
Fields has alleged secondary-limgury, where NYS is the alggedly discriminating seller and
Fields is the allegedldisfavored purchaserSee id To state a claim fosecondary-line injury,
Fields must show that: (1) the relevant saliethe commodities in question, the H-pilings, were
made in interstate commerce; (2) the H-pilings were of “like grade and quality”; (3) NYS
“discriminate[d] in price beteen” Fields and another purchagdrNYS’s H-pilings; and (4)
“the effect of such discrimination may be .to.injure, destroy, or prevent competition” to the
advantage of a favored purchader,, one who “receive[d] the benebf such discrimination.”
Id. at 176-77. At issue here ishether Fields’'s allegationsatisfy the elements of price
discrimination and competitive injury.

Because the Robinson-Patman Act only pridhidiscrimination between “purchasers,”
the element of price discriminati requires two transactions olesa“at two differat prices to

two different actual buyers.”"See Fusco676 F.2d at 334-35 (“There is nothing technical or

2(a) under the Clayton AcSee, e.gVolvo Trucks N. Am., Inc. v. Reeder-Simco GMC, 546
U.S. 164, 175 (2006) (“Section 2, ‘when originallyaeted as part of the &jton Act . . . .").



talismanic about the term purchaser. The tpurchaser means simply one who purchases, a
buyer, a vendee. It does nmkean one who seeks to purchaaeperson who goes into the
market-place for the purpose of purchasing.”) (internal quotations omitted). “Moreover, no
single sale can violate the Robinson-Patman Act. At least two transactimtgake place in
order to constitute discrimination.’Bruce’s Juices, Inc. v. Am. Can C830 U.S. 743, 755
(1947). “[T]here must be actuahles at two different prices two different actual buyers.”
Fuscq 676 F.2d at 335 (quoting. C. Mfg. Co. v. Texas Foundries, In617 F.2d 1059, 1065
(5th Cir. 1975)). “Thus, a salat one price plus either an affeo sell at a higher price or a
refusal to sell at any price is geakty thought not to violate the Act.Id.

As to competitive injury, the Supreme Coursisated that a “hallank of the requisite
competitive injury . . . is the diversion of sales or profits from disfavored purchaser to a favored
purchaser.” Volvo, 546 U.S. at 177 (citingTC v. Sun Oil Co.371 U.S. 505, 518-519 (1963)
(evidence showed patronagaifted from disfavored dealers to favored dealefslis City
Indus., Inc. v. Vanco Beverage, Iné60 U.S. 428, 437-438, and n.8 (1983) (complaint
“supported by direct evidence ofvérted sales”)). The Suprer@®urt has “also recognized that
a permissible inference of competitive injuryyraxise from evidence that a favored competitor
received a significant price reducti@ver a substantial period of time.Id. (citing FTC v.
Morton Salt Co.,.334 U.S. 37, 49-51 (1948Falls City Indus.,460 U.S. at 435)). However,
competitive injury cannot be shown in a secondery case absent actuadbmpetition with the
favored purchaser.ld. (“Absent actual competition witla favored Volvo dealer, however,
Reeder cannot establish thengmetitive injury required under the Act.”). Accordingly, a

manufacturer cannot be held liable for meaary-line price discrimiation under the Robinson-

10



Patman Act in the absence of a showing that manufacturer diseninated between dealers
competing to resell its produict the same retail custome®ee idat 169, 175.

Fields’ complaint alleges that NYS violated the Robinson-Patman Act “on multiple
occasions” by “1) charging Skyline at least $2c08/less than the prices at which [NYS]
charged or offered to sell to Fields foretlsame product or commodity; 2) making product
available to Skyline that [NYShiled to make available to Fasd; or 3) supplying Skyline with
product in certain geographic areas which [NYS] failed to suppiyetials.” (Dkt. No. 1, T 27).
Fields claims that NYS’s acns resulted in Fields “being uvla to offer competitive quotes
against Skyline for certain projs¢ which decreased the amountcofmpetition in the relevant
market during the covered period.ld( § 28). Further, Fields stastthat NYS’s “discrimination
in pricing and distribution infavor of Skyline had an effeavhich substantially lessened
competition or tended to create a monopoly in the relevant market, or which injured, destroyed
or prevented competition in the relevant marketd.)(

As an initial matter, the Coumlgrees with NYS that Fig$ abandoned its claims that
NYS violated the Robinson-Patman Act by “2)kimg product available to Skyline that [NYS]
failed to make available to €lds; or 3) supplying Skyline ith product in cemin geographic
areas which [NYS] failed to supply to Fields"daeise Fields failed to respond to NYS’s motion
as to these claims (Dkt. N88, at 16-24; Dkt. No. 60, at 16)Accordingly NYS’s motion for
judgment on the pleadings is granted as toetl@aims. Therefore, the remaining issue with
respect to the Robinson-Patman Act claims forGbart to examine is whether Fields states a
claim for price discrimination that survivésYS’s motion for judgment on the pleadings. NYS
argues that Fields’s complaint fails to statelaim under the Robinson-Patman Act because its

allegations fail to establish either the two-sales requirement or the requisite competitive injury.
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1. Two-sales Requirement

NYS argues that Fields’s complaint fails to allege two completed sales that are actionable
under the Robinson-Patman Act but reliesstead on allegations of non-actionable
discrimination in quotes or offers to sell. Eglresponds that NYS misconstrues its allegations,
which are based on systematic price discriminationng its contract pesd, and asserts that it
has alleged specific sales to both it and Skyknalifferent prices, at the same time, while NYS
had long-term supply contracts with both Fields and Skyline (Dkt. No. 58, at 13-15). Fields
states that it has laged “numerous examples of likeprice discrimination, including one
instance where NYS mistakenly sent Fields agudonfirmation of a sale to Skyline at a price
$2/cwt less than the price ahich Fields was purchixg the same month.” Id. at 19 (citing
Dkt. No. 1, 1 13)).NYS responds that Fields misunderstands the two-sales requirement in that
Fields “appears to assume that all the two-salesreguires is that NYS made past sales to both
[JFields and Skyline.” (Dkt. No. 60, at 8). NY&gues that, to the extent Fields's complaint
could be construed to allege spiecsales, it does not specifically allege “actual sales to both
Fields and Skyline, at different pricestla¢ same time.” (Dkt. No. 60, at 9-12).

In addition to maintaining that it has pleaded sufficient facts to allege an actionable claim
under the Robinson-Patman Act based on two t¢eteqh sales, Fields claims the two-sales
requirement is satisfied by virtue of the syppbntracts between NY&nd Fields and between
NYS and Skyline (Dkt. No. 58, at 15). Fieldas cited several casstsnding for the proposition
that parties to an executory contract for thie sd specified goods are not mere “offerees” or
“offerors” but are “seller” and “purchas’ within the Robinson-Patman AcEee Aluminum Co.
of Am. v. Tande35 F. Supp. 111, 114 (D. Conn. 1961)W. Burress, Inc. v. JLG Indus., Inc

491 F. Supp. 15 (W.D. Va. 1980) (“It cannot .be said that a ‘purchase’ has occurred until

12



buyer and seller have cotefed their negotiations and havesiome way expressed their mutual
assent that legally enforceable expectationd emmmitments arise. . . . [T]here must be a
contract. It is sufficient that the contract imerely executory; actual delivery and payment are
not essential to a ‘purchase’ fRpbbinson-Patman purposes.”) (citimgndet 235 F. Supp. 111);
En Vogue v. UK Optical Ltd843 F. Supp. 838, 846 (E.D.N.Y. 1994) (finding purchaser status
under Robinson-Patman Act where parties haddiatractual relationship that, similar to the
relationship inTandef contemplated a completed transawctof minimum purchases . . . .");
Fields also cites the Fifth Circuit’'s exceptionth@ two-purchaser requirement. This exception
finds the sale requirement satisfied “where competitors in the same market are engaged in
competitive purchasing and selling at the timehaf price discrimination and where the failure
of the plaintiff to consummate a second purchastefitem discriminatorily priced is directly
attributable to defendant’s ewdiscriminatory practice.”See M.C. Mfg.517 F.2d at 1066-67
n.17 (construing the holding &m. Can. Co. v. Bruce’s Juices, In&87 F.2d. 919, 924 (5th
Cir.), cert. dismissed342 U.S. 875 (1951)).The Eighth Circuit inFusco noted the Fifth
Circuit's exception tothe general requirement of two saleskFuscq 676 F.2d at 335
(“Nevertheless, it has also been held that an established customés wadroently purchasing
one type of goods at a higheliger and is denied the right touy a lower-priced good of ‘like
grade and quality’ which is being sold aocompetitor can sue under the Act.”) (citBBgice’s
Juices 187 F.2d. at 924)

NYS contends that the Fields’s arguments rely primarily on the exception stated by the
Fifth Circuit in Bruce’s Juices187 F.2d 919, which NYS states Hmeen criticized, rejected, or
narrowly limited by other courts (Dkt. No. 60, at 13-14, and n.S®e, e.g.Republic Packaging

Corp. v. Haveg Indus., Inc406 F. Supp. 379, 381 (N.D. Ill. 1976) (in refusing to extend

13



Robinson-Patman Act to claim of “failure sell,” stating that “the Court believes tituce’s
Juicesis inconsistent with the plain statutory ¢arage requiring consummated transactions.”);
Data Capture Solutions-Repair & Retgk Inc. v. Symbol Techs., In&20 F. Supp. 2d 343,
346-49 (D. Conn. 2007) (noting thgt]ourts across the country %@ varied widely on their
interpretation of the [Robinson-Patman Act] and the Two-Purchaser Rule[,]” inclBding’s
Juice’s but holding that “mere offers to sell affdrent prices do not suffice to state a claim
under the Robinson-Patman Act” and finding no caokaction in refusals to offer “price
exceptions” given to plaintiffs competitors§illette Tire Jobbers of La., Inc. v. Appliance
Indus., Inc, 596 F. Supp. 1277, 1278 (E.D. La. 1984) (stating Brate’'s Juices'’has been
severely criticized and seems to be in diremtflict with the line of cases which hold that a
seller has the right to refuse to sellatmy prospective customer.”) (citations omittesifevens v.
Zenith Distrib. Corp. of Kan.568 F. Supp. 1200, 1201 (W.D. Mo. 1983) (stating Bratce’s
Juices“is considered ‘an aberratif) (quoting Hugh C. HanserRobinson-Patman Law: A
Review and Analysi®1 Fordham L. Rev. 1113, 1213 (1983))W. Burress, Inc491 F. Supp.
at 17-19 (Bruce’s Juicegloes not, in this court's view, stand for the proposition that a plaintiff
in Burress’ position may recover under the Robm®Patman Act without having contracted to
purchase goods at a discriminatgmyce.”) (rejecting argument th&ruce’s Juicegpermitted
plaintiff to assert “purchaser” &us solely on basis of alleggdfliscriminatory offer to sell
where proposed contract forlsavas never signed or enterieio). NYS discounts the other
cases cited by Fieldgn Vogue 843 F. Supp. 838 andet 235 F. Supp. 111, on the argument
that these cases “simply folloBruce’s Juiceswithout any critical angbis and against the great

weight of authority.” (Dkt. No. 60, at 9 n.5).
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The Court concludes based ds review of the law and éfacts alleged in Fields’s
complaint that Fields’s complaint is sufeeit to overcome NYS’s motion to dismiss under
Federal Rule of Civil Procedure 12(b)(6) basedhe two-sales requiremte The Court “do[es]
not require heightened fact pthag of specific facts, but onlgnough facts to state a claim to
relief that is plausible on its faceTwombly 550 U.S. at 570. In reviewing a motion to dismiss,
the Court is required to read the complaint aghale and to view the facts in their totalitfhee
Braden 588 F.3d at 594. “Ultimately, evaluation of a complaint upon a motion to dismiss is ‘a
context-specific task that requires the reviegyvoourt to draw on itsugdicial experience and
common sense.” Id. (quoting Igbal, 556 U.S. at 679). Applyinghis standard, the Court
concludes that Fields has allegatbugh factual context in its cofamt to state a claim for price
discrimination under the Robinson-Patman Act.

2. Competitive Injury

NYS argues that, even if Fields can show templeted transactions or sales, it fails to
satisfy the requirement of competitive injurySpecifically, NYS argues that Fields has not
alleged sufficient facts to show that it and Skeglimere “competing to resell the H-pilings to the
same customer of their own.” (Dkt. No. 60, at 12-189e Volvp 546 U.S. at 169, 178
(determining that a secondary-line claim underRobinson-Patman Actgeires a showing that
a manufacturer discriminated “between deal@stemporaneously competing to resell to the
same retail customer.”). NYS argues that dg&l only factual support is its examples of
competition in paragraphs 18 to 20 of its commlavhich only reference quotes and, therefore,
fail to meet the threshold requirement of a ctatgul sale. In additiol\'YS argues that where
Fields’s complaint could be read atlege specific sales, it fails tdlege specifically that it and

Skyline were competing for the same customer at the time (Dkt. No. 38, at 22-23; Dkt. No. 60, at
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12-13, 15-16 (citing Dkt. No. 1, 11 13, 18-20)). other words, NYS argues that, even if Fields
alleged facts showing specific sales and facts showing competition, it never alleged these
together

Reading the complaint as a whpliewing the factual allegations in their totality, and
drawing on its judicial expegnce and common sense, as the Court is required Brahien 588
F.3d at 594, the Court concludestthirields’s complaint alleges ffaient factual context as to
competitive injury. Fields’s complaint alleges a pattern of discriminatory pricing in completed
sales and alleges that Fields and Skyline were in direct competition at the time of the alleged
discriminatory pricing. For these reasons, tloen€ concludes Fields in its complaint provides
enough factual context to show fakplausibility. To the extent Fields’s complaint has not
alleged facts as specific as NYS suggegtsshould, the Court res that “further
particularization” of Fields’s eiims “clearly is attaiable through discovery procedures. In the
event that [Fields] fails to uncover facts dangiating the discriminatory sale allegations,
summary judgment is available to avoipensive trials of frivolous claims.Fuscq 676 F.2d at
337 n.7 (internal quotations and citations omitted).

Lastly, the Court notes NYS'’s argumentattithe Robinson-Patman Act does not reach
competitive bidding markets. As the argumentsyae buyer in a competitive-bidding market
can never satisfy both the completed purchase requirement and the competition requirement
because only one of the two competitors wilh the bid and actually make the purcha&ee,
e.g, Reeder-Simco GMC, Inc. v. Volvo GM Heavy Truck Ca@p4 F.3d 701, 708 (8th Cir.
2004). The Court finds this unpersuasive Votvo, the Supreme Court expressly withheld from
adopting this argument. 546 U.S. at 179-80. Muomgortantly, the Courtloes not see that the

instant motion requires it to decide this issue & time because it is not clear that this case
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represents a market “characterized by competitndding and special-order sales, as opposed to
sales from inventory.”ld. It is not clear from the complaiot the parties’ briefing that the H-
pilings at issue can be characterized as “sipecder sales” such that Fields or another
distributor would nevehave such product to sell from inventory.

For these reasons, the Court dades that Fields has sufficiently stated a claim for price
discrimination under the Robinson-Patman Act. Therefore, NYS’s motion is denied as to these
claims. However, as stated above, NYS’s ois granted on the Robinson-Patman Act claims
regarding discrimination in product avdilbty and geographic distribution.

B. State-law Claims

Turning to Fields’s state-law claims, the@t first must determine whether to apply
Arkansas or Texas law to Fields’s state-laairak pursuant to the cloa-of-law provisions in
the parties’ contract. “Federal district courts sitting in dirgty, as the district court in this case,
must apply the forum state’s substantiver,lancluding its conflict of law rules.” Guardian
Fiberglass, Inc. v. Whit Davis Lumber C609 F.3d 512, 515 (8th CR2007). “Arkansas courts
will honor a choice of law provision, ‘provided thtae law selected is reasonably related to the
transaction and does not \at¢ a fundamental public policy of the statdd’ (quoting Arkansas
Civil Practice and Praxure 8§ 6:7 (citindNursing Home Consultants, Inc. v. Quantum Health

Servs., InG.926 F.Supp. 835 (E.D.Ark.1996))).

® NYS attached the supply agreement to its motion to dismiss (Dkt. No. 38-1). The
Court need not exclude the supply agreemenvtad converting the motion to one for summary
judgment, as it may treat the agreement asrporated into the complaint by referencgee
Moses.com Securities, Inc. v. Comprehensive Software Sys40d6d-.3d 1052, 1063 n.3 (8th
Cir. 2002) (citingVenture Assoc's Corp. v. Zenith Data S987 F.2d 429, 431 (7th Cir.
1993) (“Documents that a defendant attaches rrmoaon to dismiss are considered part of the
pleadings if they are referred to in the pldftgicomplaint and are central to [its] claim”)).
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NYS asserts that Arkansas law applies tooélFields’s state-lawclaims, contract and
tort, in view of the choice-of-law provisions the supply agreement and in the terms and
conditions of sale (Dkt. No. 38, at 24 n.12). eT$upply agreement contains a choice-of-law
provision that states in relevapart, “This Agreement shall lgoverned by the laws of the State
of Arkansas, without regard its choice of law provisins.” (Dkt. No. 38-1at 4,  10). The
remainder of the provision concerns arbitratidd.)( In addition, exhibit 2 to the supply
agreement, the “terms and conditions of satmitains a choice-of-law and forum selection
clause, which states that “[tfhheagreement shall be governed bg thws of Arkansas. Buyer,
acting for itself and its success@sd assigns, hereby expressly amevocably consents to the
exclusive jurisdiction of the state and federalint® of Arkansas for any litigation which may
arise out of or be related this agreement . . . .” (Dkt. No. 38-1, at 9, 1 12).

Fields agrees that this provision govettms contract action but argues that “it does not
necessarily govern the tort causes of action, because it specifies only that the contract, not all
claims, will be governed by ArkansasMd (Dkt. No. 58, atl19 n.3) (citinglnacom Corp. V.

Sears, Roebuck & Ca®254 F.3d 683, 687-88 (8th Cir. 2001)).

The Court finds persuasivgorthwest Airlines, Inc. vAstraea Aviation Services., Inc.

111 F.3d 1386 (8th Cir. 1997), in which the EightincGit held that plaintiff's tort actions were
governed by the scope of a atwiof-law provision stating, “Thiagreement shall be deemed
entered into within and shall be governed by and interpreted in accordance with the laws of the

State of Minnesota . . . 1tl. at 1392 (contracts for aircraft refishment). The court determined

" For purposes of this motiothis distinction is only determitive as to the elements of
the claim for negligent misrepragation, as Fields agrees witlY'S “that the suliantive law of
Texas and Arkansas [are] essditithe same for each of the tort counts, except the negligent
misrepresentation count.” (Dkt. No. 58, at 19f28). The parties arguehether, if Texas law
applies, a shorter limitations period applies tod®tain of these tort claims. Because the Court
determines Arkansas law applies, the Cdaes not reach the limitations issue.
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that plaintiff's tort claims of negligent performance, misrepresentation, deceptive trade practices,
and unjust enrichment “raise[d] issues offpemance and compensation for work done under
the refurbishment contract.ld. (“Although mainly styled as tts, these claims stem from
Northwest's alleged failure promptly to provide functioning pamd adequate support for the
refurbishment project, as required under theremt$. The unjust enrichment claim concerns the
amount of compensation which Astraea shouldivecéor refurbishing aircraft pursuant to a
contract.”). Therefore, the cduwoncluded that they were “clogeklated to the interpretation of
the contracts and fall within ¢hambit of the express agreemémat the contracts would be
governed by Minnesota law.ld. at 1392;see also Holden Farms, Inc. v. Hog Slat, &7
F.3d 1055, 1058, 1061 (8th Cir. 2003) (“Whether stantious activity occurred requires an
analysis of whether the contract included swdrranties and of what the warranties meant.
Thus, in analyzing the tortious levior we are essentially analggithe contract. Therefore, the
Northwest Airlinegule applies . . . .”) (whe choice-of-law clauses provided that the contracts
were “controlled and governedndthe parties agree to beund by” North Carolina and lowa
law).

Here, as inNorthwest Airlines Fields’s tort claims reta to performance of the
underlying contract and “fall withithe ambit of the express agment that the contracts would
be governed by [Arkansas] law.” 111 F.3d 138terefore, the Court W apply Arkansas law
in addressing Fields’'s claims of tortiousterference, fraudulent peesentation, negligent

representation, conspiracy, and breach of conftract.

® Fields pleads conspiracy as its third smof action (Dkt. No. 1, 1 33-36). However,
the Court considers the claimstire order briefed by the parties.
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1. Tortious Interference

Fields’s claim for tortious interferencdlegges that NYS “repeatedly provided Skyline
with preferential pricing, greater product availability and geograplpicferences during the
covered period in the relevant market. Had [NYS] not done so, Fields would have won one or
more of the contracts for government or otheajgmts previously described.” (Dkt. No. 1, 1
31-31). The complaint further alleges that N¥f&as aware that Fields and Skyline competed
for such contracts and intentionally interferedhwiields’ price quotes bgroviding preferential
pricing, product availability angeographic preferences to Skylimeviolation of United States
antitrust laws.” Id.). The complaint claims that Fieldsstaseveral contraciss a result of the
alleged tortious interferencél(, 1 32).

Under Arkansas law, the elements of tortioisrference are: (1) the existence of a valid
contractual relationship or #&usiness expectancy; (2) knoatgee of the relationship or
expectancy on the part of theerfering party; (3) intentionahterference inducing or causing a
breach or termination ahe relationship or expectancy; and (4) resultant damage to the party
whose relationship or expacicy has been disrupte@aptist Health v. Murphy2010 Ark. 358,
at 15, 373 S.W.3d 269, 281 (2016ge Robertson Oil Co., Ine. Phillips Petroleum Cp.871
F.2d 1368, 1372 (8th Cir. 1989); 1 Arkansas Law Of Damages 8§ 33:15 (5th ed.). In addition,
Arkansas “requires that theomduct of the defendants be ats$t ‘improper,” and [Arkansas
courts] look to the factors in section 767 of Restatement (Second) of Tdids guidance about
what is improper.” Baptist Health 2010 Ark. 358, at 15873 S.W.3d at 281-82¢ge K.C. Props.

Of N.W. Ark., Inc. v. Lowell Inv. Partners, LL373 Ark 14, 26, 280 S.W.3d 1, 11 (2008);
Mason v. Wal-Mart Stores, In@B33 Ark. 3, 13-14, 969 S.W.2d 160, 165 (1998gArk. Model

Jury Instr. (Civil) 403 (combining concepts riequire “intentional and improper interference”).
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In determining whether an actort®nduct is improper, considéia is given to the following
factors: (a) the riare of the actor’'s condudth) the actor's motive; (dhe interests of the other
with which the actor’s conduct inferes; (d) the interestsought to be advaed by the actor; (e)
the social interests in protecting the freedom tibacof the actor and the contractual interests of
the other; and (f) the proximity or remotenesshaf actor’'s conduct to ¢hinterference and the
relations between the partieBaptist Health 2010 Ark. 358, at 15-1@73 S.W.3d at 28X.C.
Props of N.W. Ark., Inc373 Ark. at 26-27, 280 S.W.3d at 11-12.

NYS contends first that Fields’s complafails to allege plausiglthat NYS intended to
harm Fields and engaged in behavior thamgroper under Arkansas law (Dkt. No. 39, at 24-
25). Arkansas law providesahthe defendant must hageher desired to bring about the harm
to the plaintiffor have known that the result was substdly certain to be produced by his
conduct. Baptist Health 2010 Ark. 358, at 22-23, 373 S.W.3d285. Fields alleges that NYS
actively sought to undercut Field@sthe relevant market; this sifficient to allege the required
intent.

Nonetheless, NYS contends that Fields failsllege facts thawould prove “improper”
conduct. NYS asserts that the complaint esdgntileges that NYS treated another one of its
customers more favorably than Fields and fiatds was incidentally affected. NYS argues
that, “[i]f anything, the Complaint paints acpire of a manufacturerying to provide good
service and competitive prices to an importargtaoner that happened to compete with Fields,
not one motivated by any animus or ill will tosdaFields.” (Dkt. No. 38, at 25-26). Fields
responds that its complaint sets out the expebtesiness relationships that were affected by
NYS’s misconduct, that NYS knewahFields was seeking to bah various projects, and that

NYS engaged in the discriminatopyactice to enable Skyline to underbid Fields on the same
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projects and win the contract,etteby strengthening Skyline’s pitisn in the market (Dkt. No.
58, at 20-21 (citing Dkt. No. 1, 11 14-17, 31)). &sepoints to its allegations that, “[ijn response
to product and pricing inquirieBom Fields for projects omvhich it knew both Fields and
[Skyline] were competing, NYS would misrepresémtFields that product was not available,
while making the same product available to Slgjlior would charge higher price to Fields
than to Skyline, while misrepresenting to Fieldat it was receiving equal pricing.” (Dkt. No.
58, at 21 (citing Dkt. No. 1, 11 13-21)). Fieldieges that “[sJuch conduct was not merely
‘unfair,” but both improper and independently tous (fraud and violations of antitrust law).”
(1d.).

The comments to the Restatement includersd examples of “improper” conduct for
purposes of tortious interferencgych as unlawful conduct (ingling violations of antitrust
law), forms of economic pressurer violations of recognizeldusiness practices. Restatement
(Second) of Torts 8 766 cmt. c. Furthermdtee comments to § 766ate, “Here, as with
negligence, when there is room for different \dethe determination of whether the interference
was improper or not is ordinarily left to thery, to obtain its common feel for the state of
community mores and for the manner in whichytlivould operate upon the facts in question.”
Id. cmt.i. The Court concludes that Fields hdieged conduct that, if true, could support a
claim for tortious interence under Arkansas law and the Restatement.

NYS further contends that Fields fails tdegke plausibly that it would have won any
identified business opportunity but for NYSddleged conduct. NYS gues that “[a]ll that
[Fields] can muster are allegations . . . th&lds was ‘unable to offer a competitive quote’ or
that other contractors had ‘a coatiive advantage.” (Dkt. N®B3, at 25-26 (citing Dkt. No. 1,

19 19, 20)). NYS characterizeskis’s allegations as vaguadaas “generalized boilerplate”
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that is “no longer sufficient” undéifiwombly(Dkt. No. 60 at 17-18). The Court does not agree.
As Fields states in its response, its conmplaspecifically allege that certain business
relationships were affected by NYS'’s actioasd that it likely would have been awarded
contracts to supply third partidst for the alleged discriminatio(Dkt. No. 58, at 20). These
allegations are sufficient underetimotice-pleading standard settfoin Rule 8 of the Federal
Rules of Civil Procedure. Whether Fields cdiimately prove a valid business expectancy that
was disrupted is a question to be addressed at a later stage of the litigation; its allegations are
sufficient for now. See, e.gCapital Equip., Inc. v. CNH Am., LLC4:04-CV-00381GTE, 2004
WL 3406091, at *9 (E.D. Ark. Sept. 27, 2004) @weining that for a claim of tortious
interference, plaintiffs did “not have to identify the customers they lost as a result of
[defendant’s] alleged improper actioasthe pleading stage. . Plaintiffs need not prove their
case in their complaint”).

The Court concludes that NYS has alleégsufficient facts supporting its tortious
interference claim to surviveraotion to dismiss. Accordingl NYS’s motion for judgment on
the pleadings is denied as to Fielddam for tortious interference.

2. Fraudulent Misrepresentation

Fields’'s complaint alleges that NYS gave false assurances to Fields that it was receiving
equal pricing as other distributasad that NYS misrepresentec thvailability of products when
Fields sought quotes from NYS (Dkt. No. 1, 3844 (repeating 1 13-20)). Based on these
facts, Fields alleges that NYS repeatedly misrsgmted to Fields that Fields was receiving equal
pricing as other distributors in the relevant markatluding Skyline. In addition, Fields alleges
that NYS repeatedly misrepresentedFields the availability oproduct in the relevant market

when Fields sought quotes from NYS, in tiNXS told Fields thatertain product was not
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available, while at the same time NYS dmeathe same product available to Skylite, (] 45).
Fields asserts that these representations weaterial and that NYS nda the representations
either falsely or recklessly aspositive assertiowithout knowledge of theuth. Fields asserts
that NYS did in fact provide pferential pricing angbroduct availability to Skyline during the
covered period in the relevant market, th¥S intended for Fields to rely on NYS’s
misrepresentations, and that Fields justifiably didessds detriment. Fields contends that as a
direct, proximate, and foreseeable result of thegatlfraudulent misrepres@tions, Fields lost
several contracts and paid higher pricedN¥S’s products than other distributotd.( I 45-46).
The Court first considers whether Fields hadf@antly pleaded fraud under Rule 9(b) of
the Federal Rules of Civil Procedure, which reggiia party alleging frauok mistake to “state
with particularity the circumst@es constituting fraud or makte. Malice, intent, knowledge,
and other conditions of a person's mind may lleged generally.” Fed. R. Civ. P. 9 (b). The
Eighth Circuit interpets Rule 9 “in harmony with the priqdes of notice pleading, and to satisfy
it, the complaint must allege such matteas the time, place, and contents of false
representations, as well as the identity @f plerson making the misrepresentation and what was
obtained or given up thereby.Drobnak v. Andersen Corpb61 F.3d 778, 783 (8th Cir. 2009)
(internal quotations and citation omitted). hi$ means the who, what, when, where, and how:
the first paragraph ainy newspaper story.Parnes v. Gateway 2000, Ind22 F.3d 539, 550
(8th Cir. 1997). “[T]he particalrity required by Rule 9(b) istended to enable the defendant to
respond specifically and quickly toglpotentially damaging allegationsU.S. ex rel. Costner v.
United States317 F.3d 883, 888 (8th Cir. 2003). “Because ointhe main purposes of the rule
is to facilitate a defendant's ity to respond and to prepame defense to charges of fraud,

conclusory allegations that a defendant's condas fraudulent and deceptive are not sufficient
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to satisfy the rule.” Commercial Prop. Invs., Inc. v. Quality Inns Int’l, Iné1 F.3d 639, 644
(8th Cir. 1995) (internal citation omitted).

NYS argues that Fields “has failed to provide even basic details concerning the
fraudulent activity it alleges on the part of NYS(Dkt. No. 38, at 29). NYS acknowledges that
Fields “alleges ‘specific exgpte[s]’ of occasions when NYS alleged offered other customers
better pricing than it offered Fields.’Id(; Dkt. No. 1, 11 38, 42-44). NYS argues, however, that
“these paragraphs say nothing about whemawrhat circumstances NYS made any supposed
misrepresentations to Fieldboutthat pricing.” (Dkt. M. 38, at 29). Fields responds that it has
provided detail concerning the time, place, and@wtstof NYS’s fraudulent misrepresentations
in its complaint and in the affiga of Patrick Burk, filed as aexhibit to Fields’s response to
NYS’s motion to dismiss for lack of personatigdiction or to transr venue (Dkt. No. 25, 25-
1). Fields states that this affidavit providetditional detail identifying the two primary persons
at NYS making fraudulent representations and makess that the represgtions were made in
person and by telephone to Fields’s officers amgbloyees in Houston, Texas (Dkt. No. 58, at
19; Dkt. No. 25-1). Fields suggests that, if the Court determines more detail is needed in the
complaint, any relief granted to NYS on its neation this point should beithout prejudice to
Fields’'s amending its complaint to incorporateitiddal specific allegations such as those stated
in the affidavit of Patrick Burk (Dkt. No. 58, at 27 n.6).

The Court finds that Fields’s complaint faitssatisfy Rule 9(b). Although the complaint

alleges some specifics as to the “what,” “wheant “how,” it does not prode any detail as to
the persons at NYS who alleggdhade the misrepresentatioasd only makes a conclusory
statement that Fields relied on the statemetittsout specifying what was given up or obtained

thereby. To the extent NYS argues more factissiimotion and offers detail in the affidavit of
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Mr. Burk, these matters were not included in¢benplaint. Therefore, NYS’s motion to dismiss
as to Fields’s claim for fraudulentisrepresentation is granted out prejudice to Fields’s right
to file a motion to amend its compiawithin 14 days of the entry of this Order. The Court need
not reach NYS’s remaining argunisras to this claim.

3. Negligent Misrepresentation

Fields’'s complaint also purports to state a claim for negligent misrepresentation on the
same facts as the fraudulent misrepresematlaim (Dkt. No. 1, f#7-49). As NYS notes,
Arkansas law does not recognaeause of action for negligent misrepresentation (Dkt. No. 38,
at 22). See Curtis Lumber Co., Inc. v. La. Pac. Cp18 F.3d 762, 774-75 (8th Cir. 2018);
Cnty., Inc. v. First W. Loan Ca315 Ark. 722, 725-26, 871 S.W.2d 3326 (1994)). Therefore,
as a matter of law, Fields has failed toestatclaim for negligent rafepresentation upon which
relief can be granted pursuant to Rule 12 (byf@he Federal Rules &@ivil Procedure. NYS’s
motion for judgment on the pleadings as to this claim is granted.

4, Conspiracy

Fields alleges that “[INYS] and Skyline erdgd into an agreement to give Skyline a
competitive advantage in the relevant martteting the covered period by providing Skyline
with preferential pricing, product availability and geographical preferences in violation of United
States antitrust laws” and that “[a]s a result of this agreement, both [NYS] and Skyline
intentionally interfered with other potential peo} suppliers such as Fields in order to allow
Skyline a competitive advantage in securing @ois over Fields.” (Dkt. No. 1, 1 34-35).
Fields further alleges that, as a result of #fileged conspiracy, it losteveral contracts and
suffered damages for which it has not been compendated @6).

NYS argues that Fields had failed to statdaam for conspiracy because, under Arkansas

law, conspiracy is not a separabet and must be predicated some other underlying tort, citing
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language ivarner v. Peterson Farm871 F.3d 1011 (8th Cir. 2004),athcivil conspiracy “is
not a separate tort.”ld. at 1016. NYS argues that because Fields’'s claims for tortious
interference and fraudulent misrepeatation fail, its claim for cilvconspiracy must also fail.
Under Arkansas law, “[a] civ conspiracy is a combinatiolof two or more persons to
accomplish a purpose that is unlawful or oppressivi® accomplish some purpose, not in itself
unlawful, oppressive, or immoral, by unlawful, opgsive or immoral means, to the injury of
another.” Mason v. Funderbutk247 Ark. 521, 529, 446 S.W.2d 543, 548 (1969). “A
conspiracy may be shown by direct evidencamwfactual agreement anderstanding between
conspirators, but it may also bhown by circumstantial evidenceld. “It also may be inferred
from actions of alleged consploas, if it be shown that thegyursued the same unlawful object,
each doing a part, so that their acts, althoughrapfa independent, atie fact connected and
cooperative, indicating a closesed personal association and a concurrence of sentimient.”

Fields responds that it has alleged tNxtS and Skyline conspired to provide Skyline
with a competitive advantage in the relevantrikea resulting in tortious interference with
Fields’s prospective business relationships (Dkt. 58, at 27-28). Because the Court concludes
that Fields adequately stated cause of action for tortiousiterference, the Court cannot
conclude that Fields has failéal allege a plausible claim faivil conspiracy. NYS’s motion on
this point is denied.

5. Breach of Contract Claims

Fields’s complaint alleges that NYS breached the supply agreement “by failing to provide
equal pricing of the steel produdts Fields and Fields’ compatits” (Dkt. No. 1,  51) and that
NYS breached “its express and implied obligatioruse best efforts teupply Fields with the

steel products required during the covered queri Specifically, [NYS]restricted Fields’s
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allocation of H-piles, and unreasonably refusednake additional rollings of such products
available to Fields dumg the covered period.” Id., T 53). NYS asserts that both claims
disregard the plain language dfe parties’ contract, whicktates that NYS had the sole
discretion to determine purchase price andt tNYS had the absolute right to schedule
production as it deemed appropriate (Dkt. No. 380a81). In addition, NYS cites two merger
clauses in the contract and in the attached terms and conditions dbisale31-32) Fields
responds that the Uniform Commercial Code@@') governs the parties’ contract and provides
Fields with a cause of action for breach of cacit (Dkt. No. 58, at 29)NYS argues that Fields
failed to plead the UCC in its complaint and tRaglds may not “amend” its complaint to reflect
what NYS considers to be a “new theory’k(DNo. 60, at 23-24). The Court rejects this
argument. Fields has not pleaded a new allegaticnew cause of action in citing the UCC.
Where a contract for the sale of goods grémesseller the right to set the price known as
an “open term” contract, the UCC requires thikeseo set the price in good faith. Ark. Code
Ann. 8 4-2-305(2) (“A price to be fixed by the selbr by the buyer means a price for him to fix
in good faith.”). Good faith “includes observance of reasonable commercial standards of fair
dealing in the trade if the party is a merchant. But in the normal case a ‘posted price’ or a
future seller's or buyer’s ‘given price,” ‘price ieffect,” ‘market price,” or the like satisfies the

good faith requirement.” Ark. Code Ann. § 4-2-305 cmtsé& id, cmt. 6 (“Throughout the

® Paragraph 17 of the contract states that “[tlhis Agreement constitutes the entire

agreement between the partieghwespect to the subject matter hereof, supersedes all prior
representations, documents or statements tigtesinibetween the parties, and may be amended
only by written instruments signed by both partied®kt. No. 38-1, at 6-7, § 17). The attached
terms and conditions of sale provides, in part, “Except as otherwise agreed in a writing signed by
Buyer and Nucor, the applicable Nucor saledeoracknowledgement, together with these terms
and conditions constitute the entire agreemetwéxen Nucor and Buyer relating to the sales of
such goods by Nucor.”Id. at 9, § 1) (The terms and condits of sale use$Nucor” to refer
collectively to Nucor-Yamato Steel Company “togetivéh its affiliates” (Dkt No. 38-1, at 9)).
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entire section, the purpose is to give effecthim agreement which has been made. That effect,
however, is always conditioned by the requirement of good faith action which is made an
inherent part of all contracts within this &g; Ark. Code Ann. 8§ 4-1304 (“Every contract or
duty within this subtitle imposes an oldigon of good faith in its performance and
enforcement.”) (formerly 8 203); Ark. Code Ann8 4-1-201 (20) (“Good faith,’. . . means
honesty in fact and the observaméeeasonable commercial standaad fair dealing.”). Under
Arkansas law, “generally speaking, the questidrether a party has acted in good faith in a
commercial transaction is a matter of fact to be determined by the jidwg@ms v. First State
Bank, Beehe300 Ark. 235, 240, 778 S.W.2d 611, 614 (1989nstruing “good faith” definition
under Ark. Code Ann. § 4-1-201)jidway Auto Sales, Inc. v. Clarksonl Ark. App. 316, 320,

29 S.W.3d 788, 791 (2000) (same).

NYS asserts that Fields’s complaint fatis allege “what ‘reasonable commercial
standards’ are in the H-piling industry, much l&sat the prices NYS charged to Fields were
somehow outside those standardsmere allegation that one caster was offered or received a
better price does not meet thisjugement.” (Dkt. No. 60, at 24)in support, NYS cites several
cases holding that a price fixed pursuant to an open term contract need not be the lowest possible
price to be reasonable under state versiond@E § 2-305(2) (Dkt. No. 60, at 24-25) (citing
Tom-Lin Enters., Inc. v. Sunoco, Inc. (R&N%9 F.3d 277, 282 (6th Ci2003) (“a price fixed
pursuant to [Ohio’s § 2-305(2)] neadt be the lowest possible price Ajir v. Exxon Corp, 185
F.3d 865, No. 97-17032, 1999 WL 393666, at *7 (@ih May 26, 1999) (unpublished table
decision) (“All that the UCC requires is that price term be reasonable, not the lowest
possible.”) (affirming summaryjudgment where evidence was undisputed that Exxon charged

Franchisees prices similar to what other majbcampanies charged their dealers)). The Court
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is not persuaded by the cases relied upon by NYBose cases were decided at the summary
judgment phase and do not stand for the proposition that Fields’s allegations should fail at the
pleading stage as a matter of law.

More importantly, NYS’s arguments ignotiee second component of “good faith,” the
subjective component 6honesty in fact.” SeeArk. Code Ann. § 4-1-201(20). A breach of the
duty of good faith can be established by imprapetives even though the prices might appear
to be objectively reasonable. Muathis v. Exxon Corp 302 F.3d 448 (5th Cir. 2002), the Fifth
Circuit discussed at length the legislative ¢ngtbehind the UCC drafters’ intent in including
comment 3 to 8§ 2-305 to embrace “both the objective (commercial reasonableness) and
subjective (honesty in fact) sense of good faith . . Id” at 455-56. Significantly, the court
noted that in adding the subjective component of good faith, the drafters of the UCC expressly
intended to preserve challersg® price discrimination.ld. at 456. Accord Auto-Chlor Sys. of
Minn., Inc. v. JohnsonDiverse$28 F. Supp. 2d 980, 1008 n. 16 (D. Minn. 2004) (noting that,
under the subjective good-faitkest of honesty-in-fact, “if Plaiiits were told that they were
paying ‘virtually at cost’ for parts/equipmenacg chemical products under the Dealer Contracts
with open price terms, . . . but they were notaatfcharged ‘virtually at cost,” then it becomes a
jury question whether Defendants were honesaah.f). Under this standard, and assuming the
facts alleged in the complaint to be true, then€concludes that Fields has stated a claim for
breach of contract with regatd the pricing claim.

As to the claim that NYS breached the suppbntract by failing and or refusing to
supply Fields with product, Fields contendatt8 2-306 of the UCC imposes an obligation of
good faith for supply contracts (Dkt. No. 58, at.313ection 2-306, as codified in Arkansas,

provides:
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(1) A term which measures the quantity the output of the seller or the

requirements of the buyer means such aciutput or requirements as may occur

in good faith, except that no quantity unreasyalisproportionate to any stated

estimate or in the absence of a stated estimate to any normal or otherwise

comparable prior output or requinents may be tendered or demanded.

(2) A lawful agreement by #ier the seller or the buyéor exclusive dealing in

the kind of goods concerned imposes unless otherwise agreed an obligation by the

seller to use best efforts soipply the goods and by the leayo use best efforts to

promote their sale.
Ark. Code Ann. § 4-2-306.

NYS argues that the parties contractedatihe obligation of good faith imposed by § 2-
306 because the contract gave NYS “the absoigité . . . to schedule production of its Products
as it deems appropriate for businesppses. . . .” (Dkt. No. 38-1, at 8eeDkt. No. 60, at 25).
The Court cannot conclude from the face of the pleadings and the contract, as incorporated into
the pleading, that this presents an unambiguaiger of the obligabn of good faith under 8 2-
306. Therefore, the Court concludgslds’s claim is sufficient to survive a motion to dismiss.

Lastly, NYS alleges that Fields failed pweserve a claim for breach arising out of a
failure to meet Fields’'s requirements becatselds failed to plead that it met the notice
requirement stated in the contradthat provision defines what events “shall constitute an Event
of Default,” which include “(b) Failure by NYSo supply pursuant to the terms of this
Agreement Customer’s requirements for Prodtetsianufacture Products; which failure is not
cured within ten (10) businessygaafter sending of notice by Custento NYS . . ..” (Dkt. No.
38-1, at 3, 7). Fields responds that any argisn&hether it did or did not comply with notice
provisions of the contract are gly factual assertions that canrmg addressed on a motion to
dismiss (Dkt. No. 58, at 34). The Court agreesWiather or not Fields failed to comply with a

notice provision in the contract is a fact issbat is not appropriatelpefore the Court on the

current 12(b)(6) motion.
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Accordingly, the Court concludes that gk claims for breach of contract are

sufficiently pleaded to survive a motion to dismiss.
* * *

For these reasons, NYS’s motion for judgment on the pleadings is granted in part and
denied in part (Dkt. No. 37). 'Bmotion is granted as to Field€kims that NYS violated the
Robinson-Patman Act by making product availabl&kgline that it failed to make available to
Fields or supplying Skyline with product in cerntajeographic areas that it failed to supply to
Fields. The motion as to Fod's claims for fraudulent misregsentation is granted without
prejudice to Fields’s right to file a motion to amend the complaint within 14 days from the entry
of this Order. The motion is also granted asiwlds’s claims for negient misrepresentation.

The motion is denied as to all other claims.

SO ORDERED this the 30th day of September, 2013.

Koustow 4 Pl

Kristine G. Baker
UnitedState<District Judge
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