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IN THE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF ARKANSAS
WESTERN DIVISION
VOOGT REHABILITATION CENTER, LLC
D/B/A NEUROLOGICAL REHABILITATION
LIVING CENTER PLAINTIFF
VS. NO. 4:13cv353 JM
CODY RYAN METHENY; KENNY METHENY AND
PAMELA METHENY, ASCONSERVATORSOF THE
ESTATE OF CODY RYAN METHENY; ARGENT TRUST
COMPANY, ASTRUSTEE OF THE CODY R. METHENY
SPECIAL NEEDS TRUST DEFENDANTS
ORDER
This is a collection actiofiled by Voogt Rehabilitation Geer, LLC, d/b/a Neurological
Rehabilitation Living Center (“Voogt”) toecover $1,156,860 for neuogjical rehabilitation
services it provided to Cody Ryan Metheny adl a® for finance charges. Pending before the
Court are the following motions: Voogt's mamti for summary judgment or, alternatively, for
default judgment against the Metheny defensl@Dbcket No. 24); Argent’s motion to stay
proceeding (Docket No. 34); the conservator's protb set aside default and to dismiss (Docket
No. 36); Voogt’'s motion for protective ondéDocket No. 37); CodMetheny’s motion for
partial summary judgment (Docket No. 59); and Voogt's motion to strike the answer and motion
for summary judgment filed by Cody Metheny (BetNo. 62). A hearing was held on October
21, 2014, after which the parties agpie¢o attempt to negotiatesattiement prioto the Court
ruling on the pending motions. The parties hauvi#fiad the Court that a settlement was not
reached. After consideration of the motiong; E@sponses, the replies, and the arguments of

counsel at the hearing, the Coiimtls that default judgment is appropriate in favor of Voogt, and

the remaining motions are deniedawe moot as discussed below.
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The following facts are taken from the complaint. Cody Ryan Metheny (“Cody”) was

fifteen years old when he suffered medical injasythe result of surgery conducted on the wrong

side of his brain on August 2, 2004. As a restithe surgery, Cody’sapacity to execute

business contracts, make financial expendstuaed otherwise conduotisiness was impaired.

His mother and step-father, Pamela and Kenny Metheny (“the Methenys”), were appointed by

the probate court to be co-guardiansigfestate on July 11, 2005. On July 1, 2005, the

Metheny’s as guardians filed suit against thggsan who performed the surgery. Cody moved

to the Neurological Rehabilitation Living Centoperated by Voogt in February of 2008 and

began receiving rehabilitatiaervices. Upon Cody’s Admissi, Pamela Metheny as Cody’s

guardian signed a Fee and Lien Agreement wiitbgf. The agreement, attached as Exhibit 2 to

the complaint, provided that the cost of feevices to Cody would be $950 per day, with a

“monthly service charge of 1.5% compoundedbé&oincurred “per month (18% a year) on the

outstanding balance until paymensHhzeen received.” The @agment anticipated that payment

would not be required immed&y but would be held inbeyance pending litigation.
Specifically the agreement provided:

[T]his document will constitute a Lien Agreement. This means that Dr. Voogt
and NRLC will obtain a legal lien on the proceeds of the recovery in court, if any.
Full payment for treatment performed untt@s Lien Agreement, along with
interest as stated above, is due imragsdy upon your receipt of funds from any
source in connection with tle@urt case referenced above.

You agree to keep Dr. Voogt and NLRC advised of the progress regarding the
case.

You agree to disperse collected fumagccordance with this Lien Agreement
directly to NRLC and that such distritien to NRLC will receive a first priority
position in the disbursement of the castepreceeds (i.e., NRL@ill be first in
line to be paid), except for attorntges, costs, and expenses which will be
deducted first from any gross recoy®efore any other disbursement.



The agreement was signed by Pamela Metheny as Cody’s guardian.

Once Cody turned twenty-one, the probadart appointed the Methenys as co-
conservators of his estate. May of 2008, the Methenys as cengtors established a special
needs trust for Cody’s benefit through the ptelmurt. Defendant Argent Trust Company
(“Argent”) is the successor trest of that trust. That sam®onth, the suit against the surgeon
was settled for policy a limit of $1,000,000 and thepreceeds were deposited into the special
needs trust. The Methenys did not notify Votbgit the case had settland did not pay them
any portion of the settlement proceeds.

The Methenys next filed a medical malgree suit for the improper surgery against the
insurer for Arkansas Children’s Hospital (ACH) on January 6, 2009. This action ultimately
resulted in a judgment of $11,000,000 against ACH’s carrier. On January 10, 2013, the net
proceeds of the judgment were wired direbttyn the Methenys’ attorney’s IOLTA account
into the trust, again withouhg notice or payment to Voogt.

Voogt filed the complaint in the irestit action on June 11, 2013, alleging breach of
contract, fraudulent conveyance, breach ebakagreement or, atieatively, promissory
estoppel, and unjust enrichmegainst Cody and his parents in their capacity as his
conservators. The complaint also soughirhaosition of a constructive trust on the proceeds
from the settlements held by Argent sufficienséisfy the debt owed to it for services rendered
in the amount of $1,156,860 and the agreechfieacharges in the amount of $590,105.62 as of
February 13, 2013.

Kenny Metheny and Pamela Metheny were each served with a summons and a copy of

the complaint on June 27, 2013, Pamela by petsangice and Kenny byudstitute service on

! The complaint also sought $17,504.97 for depmrsitiand trial testimony provided by Voogt in
the action against the ACH insurémnat claim has since been paid and is no longer at issue.
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Pamela. Cody Metheny was likewise served wigummons and a copy of the complaint on
June 27, 2013, by substitute service on PamelesuBnt to Rule 12 of the Federal Rules of
Civil Procedure, the deadline fall three Metheny defendantsdaswer or otherwise respond to
the complaint was July 18, 2013.

Rather than file an answer or a motion to dismiss, Kenny and Pamela Metheny filed for
Chapter 7 bankruptcy on the day their answas due. On November 6, 2013, the bankruptcy
court entered an order, withaaibjection, granting Voogt’'s motion feelief from stay to proceed
with this action, noting that thiawsuit against the Methenys as conservators of Cody’s estate
did not affect the administration of the Metheryankruptcy estate. Still none of the Methenys
made an appearance in this action. On 3uB014, a clerk’s entry of default was entered
against each of the three Methenys. On 9uB014, an amended clerk’s entry of default was
entered against Pamela and Kennyeftect that the default was agat them in their capacity as
conservators as they weredid in the style of the casén July 3, 2014, Voogt moved for
summary judgment or, alternatively, for defauligment. Neither the Meathys as conservators
or Cody entered any appearance in this actiohduly 17, 2014, almost a year to the day after
their responses were due under Rule 12, wheilkénny and Pamela Metheny filed a motion to
set aside default and to dismiss the cd3edy Metheny subsequently filed an answer on
September 9, 2014 and, on the same day, filed a motion for partial summary judgment. Neither
of the three Methenys responded to Voogt's orofor summary judgment or, alternatively, for

default judgment, but a responsas filed by Argent.

Kenny and Pamela Metheny
In their motion to set aside the default judgments entered against them, the Metheny’s

argue that the summonses issued in this waswaee directed to them personally and not as



conservators, making the attempt to serve theooaservators defective under Rule 4. They
also claim that the complaint is ambiguous awhether the claims aggainst them personally

or in their capacity asonservators of Cody’s estate. €lstyle of the case on the summonses
was “Kenny Metheny and Pamela Metheny, asservators of the Este of Cody Ryan
Metheny.” Under the headirif§ummons in a Civil Action,” the summonses say “To:
(Defendant’'s name and addre¢s&enny Metheny” and, on hers, “Pamela Metheny.” The Court
finds that the summonses diredtto Pamela and Kenny Methesstisfied the requirements of
Rule 4 and were sufficient to give this Courigdiction over them. While the Methenys attempt
to assert now that the nature of the actigainst them was ambiguous, in their bankruptcy
action, the Methenys clearly tottke position that thiaction was not against them personally;
they did not list Voogt aa creditor and stated that thererevao actions pending against them at
the time they filed the bankruptcy action. (RetNo. 24, Exhibit 1). The Methenys did not
enter an appearance in thigiae until two days after they ceived the discharge of their
personal debts from the bankruptcy court. Toeirt finds that summons was properly served on
the Methenys as conservators of Cody’s estate.

Under Rule 55(c) of the Federal Rule<Cifil Procedure, the court may set aside an
entry of default upon a showing of good cau¥e.determine whether good cause has been
shown, courts look at “whether the conduct & defaulting party was blameworthy or culpable,
whether the defaulting party hasneritorious defense, and whet the other party would be
prejudiced if the default were excuseddohnson v. Dayton Elec. Mfg. C@40 F.3d 781, 784
(8th Cir. 1998). The only excuse offered by khethenys for their failure to respond to the
summonses was that they were confused as éthehthey were being ed individually or as

conservators. This is an isstiiat could have been timely raised in a motion to dismiss; instead,



the Methenys chose to disregard the action pgndithis Court while they sought a discharge
for their personal debts in the bankruptcy coliiven after Voogt was granted relief from the
automatic stay from the bankruptcy court on Naber 6, 2013, the Methenys still chose not to
enter an appearancethis action. The Eighth Circuit discusisthe standard for setting aside the
entry of a default idohnson“[o]ur cases haveonsistently sought tdistinguish between
contumacious or intentional delay or disrebfor deadlines and procedural rules, and a
‘marginal failure’ to meet pleading or other diaes. We have rarely, if ever, excused the
former.”Id. at 784. It is clear in this caghat the Methenys’ failure fde an answer in this case
until almost a year after it was due was a dediteedecision and not a marginal delay. They
proffer no meritorious defense to Voogt's atdior payment under any of the theories of
recovery. Finally, the prejudice to Voogt if thefaldts were set aside ctear: the case has been
pending since June of 2013, Voogt seeks payffeerservices rendered beginning in 2008, and
they have had to pursue theght to collect in two courtsAny further delay would be highly
prejudicial. Therefore, the Methenys’ motion to set aside the entry of default and motion to
dismiss is denied, and Voogt’'s motion for defgutigment against them in their capacity as
conservators of Cody’s estate is granted. Asgpalefault judgment Wibe entered based on
the affidavit of damages (Docket N&4, Exhibit 10) in the amount of $1,990,100.86
representing $1,156,860.00 for neurological rdhation services, room, and board and
$833,240.86 in finance charges plus finance charges $570.51 per day from June 1, 2014 until
paid.

CodyRyanMetheny

After being served on June 27, 2013, Catbdfan answer on September 9, 2014, after

the entry of default against him and after Vobatl filed a motion fosummary judgment or,



alternatively, for default judgment. He has naived to set aside the entry of default against
him. Cody’s answer raises thifiamative defenses of failure tgtate facts upon which relief can

be granted, lack of a valid, enforceable contwattt him, improper service, lack of capacity to
fraudulently convey property, waay, and estoppel. The Cofirtds that service on Cody was
proper when the summons directed to him was served by substitute service on his mother, an
adult co-resident.

In Argent’s response tod¢lmotion for default againstody, it asserts that Cody was not
properly served because he is an incompetenvperBursuant to Rule 4(g) of the Federal Rules
of Civil Procedure, service on an incompetenspa is to be accomplished pursuant to the state
where service is made. Rule 4(d)(3) of th&akrsas Rules of Civil Procedure requires that
where the defendant is someone for whom adiaa has been appointed, “service must be upon
the individual and the guardian.” Cody doesm@te a guardian appointed. He does have co-
conservators appointed by order of the probatet finding that Codyas injured “physically
and continues to experience marked impairnoéhis capacity to execute business contracts,
financial expenditures, properagquisitions and so forth withogtiidance and assistance.”
(Docket No. 24, Exhibit 13). The issue of ingoetence and the appointm@f a conservator
was discussed by Judge Holme¥eary v. Baptist Health Foundatio2)08 WL 110854 (E.D.
Ark. 2008). As Judge Holmes pointed outkamnsas law authorizes appointment of a
conservator when “the person in question isdason of advanced age or physical disability
unable to manage his or her property[d’at 6 (quoting Ark. Code Ann. 28-67-105). This does
not make a person incompetent as a matter of [Hwe probate court did not make a finding of

incompetence. The order appointing the Methexoysonservators of Cody’s estate repeatedly



stated that he was injured or disabled “phys$ical The finding that he needed guidance and
assistance handling his affairs doestraenislate to legal incompetence.

Therefore, Voogt's motion for default judgment against Cody will be granted, and a
separate judgment will be entered based omftfidavit of damages (Docket No. 24, Exhibit 10)
in the amount of $1,990,100.86 representing $1,156,860.00 for neurolediahllitation
services, room, and board and $833,240.86 imfieaharges plus finance charges of $570.51
per day from June 1, 2014 until paid. The judgnagainst Cody will be joint and several with
the judgment against the Methenys as conservators.

Argent

There are no issues of defiaregarding Argent. It responded to the complaint with a
motion to dismiss arguing that Voogt had faitedstate a claim upon which relief could be
granted as to each of the claims in the damp Judge Marshaltp whom the case was
assigned at the time, cited Fed. R. Civ. P. 19J@§ln denying Argent’s motion to dismiss; he
noted Voogt's agreement that none of the claiamsdirectly againsArgent and found that
Argent needed to remain a party since it hetddisputed money as trustee so that complete
relief could be given to the pas. Specifically, Judge Marshatiated that “Argent need not do
anything other than answer, respond to bdsicovery, and wait."(Docket No. 16).

In its motion for summary judgment, or atatively, default judment, Voogt takes the
position that it has an equitable lien by agreeroerthe proceeds of the both of the malpractice
suits that are in the custody Afgent. The Court agrees. f¥equitable lien is merely an
encumbrance on property that is construed basédeoexpress agreement of the parties or with
reference to the situation tife parties at the time of tikentract and by the attendant

circumstances.Tobin v. Ins. Agency Ca80 F.2d 241, 243 (8th Cir.1935) (cited with approval



in In re Damon Pursell Const. Cal90 B.R. 367, 373 (B.A.P. 8th Cir. 2013)). The Court can
impose an equitable lien based on the padg®ement or in the interest of justibere Damon
Pursell Const. C9 490 B.R. 367, 373 (B.A.P. 8th Cir. 2013)(citiBgchange State Bank v. Fed.
Surety Co.28 F.2d 485, 487 (8th Cir.1928)). $ereboflv. Mid Atlantic Medical Services, Inc
547 U.S. 356, 126 S.Ct. 1869, 164 L.Ed. 612 (2006), the Supreme Court stated the general
equitable principle that “[t]o dedate property to a particular purgo$o provide that a specified
creditor and that credit along shall be authorized to segmant of his debt from the property
or its value is unmistakablp create an equitable lierid. at 367-368. (Quotingvalker v.

Brown, 165 U.S. 654, 666 (1897)).

The agreement signed by Ms. Methenyady’s guardian refers to “the pending court
case.” At the time the agreement was signed, thi@dymalpractice suit against the surgeon was
pending. However, Ms. Metheny testified undehaa the bankruptcy action that when she
signed the agreement as Cody’s guardian, it wamtet to pay Voogt’s bill with the proceeds
from Cody’s lawsuit against ¢hinsurer of ACH, Proassuree Company. Voogt provided
witness testimony on Cody’s behdliring the pendency of his @aagainst ACH. Further,

Cody remained at Voogt for approximately five years, for the duration of both lawsuits, with
both Voogt and the Metheneys operating on the rtataieding that Voogt would be paid from
any settlement proceeds resuitifrom Cody’s malpactice suits.

An equitable lien was creatég the parties’ agreemeaind understanding that Voogt
would be paid out of any settlement proceesdslting from Cody’s malpractice suits. Voogt
seeks to recover from specificaljentifiable funds and a consttive trust was created as soon
as the funds were paid on behalf of the tortbemsegardless of where those funds were and by

what path they ended up in theesfal needs trust. The onlylied sought against Argent is for



an order directing Argent to segregate the amvoogt is owed from the special needs trust and
pay this money to Voogt, relief to which Voogt is entitled.

Without deciding the issue of Argenssanding to oppose the motion for summary
judgment or for default filed against the Methenys, Argent argues that neither the Methenys nor
Cody ever had possession of the settlement proceeds from the two lawsuits. The proceeds from
the suit against the surgeon were paid dirdotign the malpractice insunae carrier to Argent’s
predecessor trustee. The settlement proceedstifrsuit against ACH’s insurer were likewise
wired directly to the Trust. Regardless ofeilier the Methenys ever held a check from the
proceeds in their hands, the money was paid astdul by them or as directed by their attorney
on their behalf. The argument made by Argeat #n equitable lien doesn’t exist because the
specifically identifiable funds were notihe possession and contaflthe Methenys is
unpersuasiveSeeAirtran Airways, Inc. v. Elepr2014 WL 4694776 (11th Circuit, 2014).

For the reasons stated above, Voogt's amtor summary judgment, or, alternatively,
for default judgment against the Metheny defentd (Docket No. 24) is GRANTED. Argent’'s
motion to stay proceedings until separate celihas been secured for Cody Metheny (Docket
No. 34) is DENIED as moot. The Metheny’s nootito set aside default and to dismiss (Docket
No. 36) is DENIED. Voogt's motion for protectiveder regarding discovery (Docket No. 37) is
DENIED as moot. Voogt's main to strike the answer and tiom for summary judgment filed
by Cody Metheny (Docket No. 62) is DENIED m®ot. Cody Metheny’s motion for partial

summary judgment (Docket No. 62) is DENIED.
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IT IS SO ORDERED this 10th day of December, 2014.

q_,om_kq-.

James M. Moody‘Jr.I
United States District Court Judge
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