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IN THE UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF ARKANSAS
WESTERN DIVISION

UNITED STATES OF AMERICA and

STATE OF ARKANSAS, PLAINTIFFS

V. Case No. 4:13-cv-00355 KGB

EXXONMOBIL PIPELINE COMPANY and

MOBIL PIPE LINE COMPANY, DEFENDANTS
ORDER

Before the Court are plaintiff United Stat#sAmerica’s motion to compel defendants to
produce discovery responses (Dkt. No. 38)wtoch defendants have responded in opposition
(Dkt. No. 53), and to which the United Statess filed an unopposed motion for leave to file
reply brief (Dkt. No. 54), and repl(Dkt. No. 55); the United Sta¢’ motion to expedite review
of the United States’ motion ttompel (Dkt. No. 39), to whit defendants have responded in
opposition (Dkt. No. 50); the United States’ nootifor Order to refer United States’ motion to
compel to the Magistrate for expedited mwi (Dkt. No. 40), to which defendants have
responded in opposition (Dkt. No. 52); and the StdéitArkansas’s motion for joinder with the
United States’ motion to compel (Dkt. No. 51).

For good cause shown, the United States’ unopposed motion for leave to file reply brief
is granted (Dkt. No. 54). Thstate of Arkansas’s motion for joinder is granted (Dkt. No. 51).
The United States’ motion to compel is grantegant and denied in part (Dkt. No. 53). The
United States’ motion to expedite review and mwtior Order referring the motion to compel to
the Magistrate are denied (Dkt. Nos. 39, 40).

The United States seeks an Order compelling defendants to (1) produce overdue

responsive documents, (2) produmeerdue responsive documents and interrogatory responses
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with respect to the entire dgth of the Pegasus Pipelin€8) produce overdue responsive
documents and interrogatory responses for spedifigmbvery requests with respect to the time
period of 1988 through the perd, and (4) produce overduwesponsive documents and an
interrogatory response in connection with defetslagurrent best estimate of the volume of oil
spilled during the incident.

l. Production of Overdue Responsive Documents

The United States first seeks the productdroverdue responsive documents, stating
that discovery requests werengd in November 2013, that a one-month extension to respond
expired January 24, 2014, and that no further motion for extension has been filed. The United
States argues that, under defendants’ proposmtiiption schedule, it will take defendants four
to seven additional months to complete tligicument production for the first set of document
requests—a proposal that will push document prioglucintil the fact discowg period is almost
closed or closed. The State of Arkansas stejan the United States’ motion on this point, and
the Court grants the State of Ansas’s request (Dkt. No. 51).

Defendants respond that the incident at issgeghgen rise to 16 suits filed in state and
federal courts and that, given the overlapping neatf the issues in all the cases, defendants
must integrate and unify their efforts to respdadhe multiplicity of discovery requests in all
cases to limit the burden on them and to assure consistency and access to the same underlying
information. See Hagwood v. General Elec. Co., 2007 WL 4287655 *2 (S.D. Oh. Dec. 4, 2007)
(granting partial stay to avoid dugrtive discovery proceedings or inconsistent pretrial rulings);

28 U.S.C. § 1407 (authorizing coordinated or otidated pretrial proceedings when civil
actions involve common questions of fact in dietr districts). The Court notes that defendants
seek no relief under the cases or statute cited based on the multiple suits pending, and the Court

guestions whether such relief,eavif sought, would be appropriatere. As plaintiffs argue,

2



only four cases are filed in federal court in connection with the oil spill, and those are all pending
within this district. The remaining cases are pending in state court. Further, this is the only case
in which plaintiffs the United States and the Statérkansas have filed gu Plaintiffs’ claims

in this lawsuit differ from those asserted by ptev party plaintiffs irthe other actions pending.

With that, the Court acknowledges the discovery burden on defendants presented by 16
separate suits. Defendants state that they teetved 165 discovery requests in this case and a
total of 392 requests in all the related casestthEr they state that at least 83 custodians had
approximately 2.7 million electronic documentsattleven more custodians had possession of
over 63,000 paper documents which must beeeswed using search terms; and that
approximately 630,000-800,000 documents must be reviewed for responsiveness,
confidentiality, and privilege. Defendants stttat they have prioritized document collection in
favor of material that is likelyo be most relevant to plaintiffeequests and so far have produced
53,253 documents consisting of over 191,994 pages.

Defendants also contend thaart of the delay in produty responsive documents is
attributable to the State of Arkansas’s failtmeagree to a routine @iective order governing the
production of business confidential information. wéwer, defendants statieat “[tlhe issue in
the present case was recently resolved by thetG@amtry of the proposed protective order on
March 5, 2014.” (Dkt. No. 50, at 3). Defendantste that litigation in this case commenced
relatively soon after the incident when emergency response was ongoing and documents were
still being generated.

Defendants represent to thewtt that they suggsted using a predictive coding method
which would ease their burden buathas of the time of these filings, the United States had not

agreed to this method of review. There is nodation in the parties’ subissions that they seek



the Court to resolve disputes tasthe method of review to be utilized in this case. Defendants
estimate that, proceeding under the current rewimthod and even with 50 lawyers devoted to
the full-time task of review, the production presecould not be completerhtil the end of June
2014. Defendants maintain thatbast, review and production mighé completed at the end of
August 2014. The United States disagrees anthsléhat defendants’ estimate seems unlikely,
as it would have each attornsgviewing about 250 documentsr gy which the United States
believes is a significantly lower number of documents than amajtacould review in a day.
The United States further arguesittidefendants benefit from aeonomy of scalen that they
must review and produce documents for 16 catbess the number of veewers per case in
reality should be counted as closer to thatt®rneys per case rather than the 50 attorneys
defendants claim.

The United States notes that the AgreetleSaling Order was ented by the Court on
October 1, 2013, and that defendadhits not did not raise any coams about the length of the
fact discovery period (Dkt. Nd30). Defendants suggest in theésponse that the parties be
directed to meet and confer to determine éytlshould propose to extend that schedule in light
of the overarching document production schedule. Uthited States further notes that plaintiffs
produced over 90,000 documents in their initial, on-time production on February 7, 2014.

The Court understands that defendants havarge amount of diswery to produce.
However, providing defendants anduly long period of time to caplete that discovery raises
the possibility of prejudice to agintiffs. Time has passed sintids motion was filed. It is
unclear to the Court whether the parties vathech compromise on the@oment review method
to be employed and whether tB®urt’s rulings on the remaining discovery disputes raised in

this motion will significantly impact the scope wbrk to be done to conhgte fact discovery and



document production. The Court directs that dedats complete theirview and production of
documents by July 10, 2014, unless good causigown in advance for extending the period.

Il. Production of Documents Responsive to the Entire Length of the Pipeline

The United States next moves to havéeddants produce documents and information
concerning the entire length dhe Pegasus Pipeline, the pipeline at issue in this case.
Defendants respond that the approximately 646-morthern section and approximately 200-
mile southern section of the Pegasus Pipelvere operated as different pipelines until
connected in 2006. They maintain that tlmutkern section was cdnscted of different
materials than the northern section; was costd at a different time; and has a different
manufacturing, service, and maintana history. Further, defendardtate that thimcident took
place in the northern section anchtend that the southern sextiis not relevant. Defendants
also claim that, in fact, none of the southsegtion is within the State of Arkansas.

The United States argues that it is sudefendants under the Clean Water Act, under
which a Court’s penalty determination requicesisideration of eightenalty factors:

the seriousness of the violation or violations, the economic ibéméiie violator,

if any, resulting from the violation, theegree of culpability involved, any other

penalty for the same incident, any histadyprior violations, the nature, extent,

and degree of success of any efforts @f wiolator to minimize or mitigate the

effects of the discharge, the economipaut of the penalty on the violator, and

any other matters as justice may require.
33 U.S.C. § 1321(b)(8). The United States argae®ng other things, & information about
past violations in connection withe entire pipeline is directly relevant to the penalty factor that
considers a defendant’s “hisyoof prior violations.” See 33 U.S.C. 8§ 1321(b)(8). Defendants
have not responded to this point,iefhthe Court finds relevant.

Defendants are ordered to produce documesiévant to the United States’ motion to

compel with respect to the entire length af thegasus Pipeline, with the understanding that, as



separate defendant ExxonMobil Pipeline Compaxplained, “[tihe Pegasus Pipeline was
originally constructed and operdtas three separate pipelinestgns.” (Dkt. No. 38-2, at 66—

68). Based on this, the Court catess the entire length of the gesus Pipeline to be all three
separate pipeline systems taken together.

1. Production of Documents From 1988 to Present

Third, the United States in certain of theliscovery requests seeks information and
documents dating from 1988 to the presentlowever, defendants have responded to
interrogatories and requests foo@uction with information from 200 the present, even if the
discovery requests seek information or documéats longer period. Defendants argue, among
other things, that a year 200Gdovery cutoff is logial because separate defendant ExxonMobil
Pipeline Company did not operate the pipeline prior to the Exxon/Mobil merger which
concluded in late 1999.

The United States responds to this argunbgmoting that, desmtwhat defendants now
claim should be discoverable under Federal Riil€ivil Procedure 26, defendants sought and
obtained discovery dating back to the 1950s ftbenUnited States and 1®90 from the State of
Arkansas. The United Statedserves that Exxon is a 125-year old company, argues that a
reasonable limit to history for discovery purpose®ig/ears, and contenttgat, since defendants
have requested information dating back 23 yearaare, they have no basis to argue against the
reasonableness of tB&-year time period.

The United States also argues that documesigting to the merger could predate the
1999 conclusion of that merger and could wetlude analyses about known and potential risks
and liabilities in connection with the PegadRipeline or long-term financial projections and

cost-benefit calculations, including whether and lapacity of the pipeline might be increased



and any safety risks in connemti thereto. The United States maintains that this information
would be relevant to assessing the “economineb® and “degree of culpability” penalty
factors. See 33 U.S.C. § 1321(b)(8).

The Court finds that a 25 year limit isasonable under the circumstances presented here
and that the merger of Exxon/Mobil does not makg discovery before the merger irrelevant,
given the Court’s limited understanding of theg®sus Pipeline’s history (Dkt. No. 38-2, at 66—
68). Therefore, the Court orders defendants toptp with plaintiffs’ catain discovery requests
with respect to the entire time period of 1988 through the preSeatHawthorne Land Co. v.
Occidental Chem. Corp., 2002 WL 1976931, at *4 (E.D. La. Aug. 23, 200@¥jecting
defendants’ effort to limit discovery to an eighgar time period in a case concerning property
damage caused by leaks from a pipeline and granting motion to compel discovery as to pipeline
at issue “from its cortguction to present”).

V. Production of Documents Related to Defedants’ Best Estimae of Oil Spilled

Finally, the United States requests in disegv@formation and daements relating to
defendants’ current estimates of the volume of ait #pilled as a result of the incident. At the
time of filing their response to this motion, defendamessponded that they had not yet
determined their best estimatetbé& volume of crude oil releasddring the incident and that the
best estimate of the spill volume may well the province of expert withesses. Defendants
further state that they have dtat plaintiffs to a proposal for tgmining the amount of crude oil
remaining in the relevant section of the PegaBipeline, which they gue is one of several
components necessary for estimating the totalinael of oil released during the incident, and
have invited plaintiffs to obsee the process, the proposal fehich has been submitted to the

Pipeline and Hazardous Materials Safety Admiaiste (“PHMSA”) for review and approval.



Finally, defendants state that thayend to provide plaintiffs ih notices of future projects
necessary to determine the total amount released.

Defendants do not seem to object to this omoto compel on any grounds other than that
they have not yet computed their best estimate of the oil spilled and that certain information and
documents requested are attorney work produ€he Court orders defendants to provide
responsive documents relating teeithcurrent, best estimate tie spill volume that are not
attorney work product; to assert privilege attorney work product as a basis on which to
withhold from production information or documerds appropriate in response to discovery
requests as provided in Federal Rule of Civodedure 26(b)(5); and topdate plaintiffs with
responsive information and documents as apmtgpras defendants’ estimate becomes more
refined.

*

The United States’ motion to compel defendants to produce discovery responses is
therefore granted in part and denied in pakt(No. 38). The United States’ motion to expedite
review of the United States’ motion to comgbkt. No. 39) and the United States’ motion for
Order to refer United States’ motion to compethte Magistrate for expedited review (Dkt. No.
40) are denied as moot. The State of Arkais motion for joinder with the United States’
motion to compel and the United States’ unopposedion for leave to file reply brief are
granted (Dkt. Nos. 51, 54).

SO ORDERED this 9th day of June, 2014.

“u"h" ﬂ . m
Kristine G. Baker
UnitedState<District Judge




