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IN THE UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF ARKANSAS
WESTERN DIVISION

RITA and PAM JERNIGAN and
BECCA and TARA AUSTIN PLAINTIFFS

V. Case No. 4:13-cv-00410 KGB

LARRY CRANE, in his official capacity as
Circuit and County Clerk for Pulaski County,
Arkansas, and his successors in interest;
DUSTIN MCDANIEL, in his official capacity
as Attorney General for the State of Arkansas,
and his successors in interest; RICHARD
WEISS, in his official cgpacity as Director of
the Arkansas Department of Finance and
Administration, and his successors in interest;
and GEORGE HOPKINS, in his official
capacity as Executive Director of the Arkansas
Teacher Retirement System, and his
successors in interest DEFENDANTS

OPINION AND ORDER

Plaintiffs Rita and Pam Jernigan and Beccd @ara Austin challenge Arkansas’s laws
defining marriage as between a man and woman. Specifically, plaintiffs challenge the
constitutionality of Amendment 83 to the ArkassConstitution and Arkansas Code Annotated
88 9-11-107, 9-11-109, and 9-11-208.

Pending before the Court are several motioi@eparate defendants Dustin McDaniel,
Richard Weiss, and George Hopkims their official capacities (“SeparatBefendants”), have
filed a motion to dismiss (Dkt. No. 17). Plaffg have responded in opposition to the motion to

dismiss (Dkt. No. 23) and have filed a motilmmn summary judgment (Dkt. No 24), to which
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Separate Defendants havepasded in opposition (Dkt. No. 2¥) The Court held a hearing on
all pending motions November 20, 2014.

Plaintiffs are two lesbian couples; the partngfreach couple have been in an exclusive,
committed relationship with one another for yeaPsaintiffs here claim to seek the same rights
as opposite-sex couples: the freedom to mareyr tthosen partners, the recognition of their
marriages performed in other states that makeessex marriage lawful, and the right to receive
the state benefits attendant to marriag&hrough their claims, plaintiffs challenge the
constitutionality of Arkansas’saws excluding same-sex couples from marriage and forbidding
recognition of legitimate same-sex margagentered into in other statesSeeArk. Const.
amend. 83; Ark. Code Ann. 88 9-11-107, -109, -2@8aintiffs challenge these laws claiming
they violate the federal constitati. This Court has jurisdiction; among other statutes, 28 U.S.C.
8 1331 confers jurisdiction on fedemurts to decide questioasising under the Constitution of
the United States. For the reasons set forth baleevCourt grants in paand denies in part
Separate Defendants’ motion to dismiss (DKb. 17) and plaintiffs’ motion for summary
judgment (Dkt. No. 24).

l. Background

Amendment 83 to the Arkansas Constitution defines marriage as “consist[ing] only of the
union of one man and one woman.” Current Adas law defines marriage as “between a man
and a woman” and declares that all marriagesanfe-sex couples are void. Ark. Code Ann. §

9-11-109. Current Arkansas lawsalprovides for recognition of mréages from other states or

! Separate defendant Larry Crane filed diamto dismiss on the ground of comity (DKkt.
No. 7) prior to plaintiffs’ filing their amendecdomplaint (Dkt. No. 16). Because Mr. Crane did
not renew his motion to dismiss after plaintifilted their amended complaint, the Court denies
Mr. Crane’s motion as mootThe Court notes that Mr. Crane’s motion presented abstention
issues that overlap with abstention ssasserted by Separate Defendants.
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countries but specifically excludes mages by persons of the same séd. § 9-11-107. In
addition, Arkansas law now provisiehat the State only recognizthe marital union of “man
and woman,” forbids clerks from issuing mage licenses to same-sex couples, forbids the
recognition of lawful same-sex meges entered into in othetates, and holds unenforceable
any contractual or other rights grantedébgame-sex marriage of another stéte 8 9-11-208.

Plaintiffs Rita and Pam Jerrag (“the Jernigans’tate that they are lesbian couple who
have been in a committed relationship for five years and are married under lowa state law. The
Jernigans claim that Rita retiradter teaching math in the Little Rock School District for more
than 28 years; that she participated in thikafisas Teacher Retirement System (“ATRS”) while
employed and currently receives retirement fram the ATRS; that Amendment 83 prohibits
Pam from being considered as Rita’s spouseptoposes of her teachestirement; and that
Amendment 83 prohibits Pam from receiving sung spouse benefits under the ATRS in the
event of Rita’s death.

Plaintiffs Becca and Tara Austin (“the Austihstate that they are a lesbian couple who
have been in a committed relationship for over ie&rs and wish to marry for the same reasons
that many other couples marry: to declare mipliheir love and comitment to one another
before their family, friends, and communityncato give to one another the security and
protections that only marriage provides. The thssstate that they are both employees of the
University of Arkansas for Medical Sciencasd that they have tns—a boy and a girl—who
are now five years old. The Austins maintain fhata is the biological mother of the twins and
that, because Becca is not a biological paretitdahildren and cannot legally marry Tara under
Arkansas law, Arkansas law does not considecda a parent to the twing.he Austins further

state that their inability to marry legally iArkansas reduces their family resources and



stigmatizes the Austins and their children by degyhe family social @cognition and respect.
The Austins claim that Becca was denied fanglgve to spend time ith the twins at home
because she and Tara were not married undem8asalaw and the children were not legally her
dependents; that despite Tara’s desire to Btaye after the birth athe children, Tara had to
return to work full-time to maintain health insimce for herself and the children; and that Becca
could not carry Tara and the children on a family health insurance plan because she and Tara
were not, and could not be, ldlgamarried under Arkansas laand the children were not her
legal dependents.

Plaintiffs are all homeowners in and resideot Pulaski County, Aansas, and involved
in their communities. Plaintiffs state that tHegve cared for each other, supported each other,
sacrificed for each other, and made plans tfee future with each other; that they have
experienced hardship, ilkss, joy, and success during the cowfstheir relationships; and that
they are spouses in every sense, except tHandas law dictates that they cannot marry and
that, even if they are legally married pursuant to the laws of another state, Arkansas will not
legally recognize their marriage.

Plaintiffs all applied for ad were denied marriage licenses with the Pulaski County
Circuit and County Clerk after ¢hSupreme Court’s decision nited States v. Windsot33 S.
Ct. 2675 (2013).Windsorheld as unconstitutional SectioroBthe federal Defense of Marriage
Act (“DOMA”), wherein Congress defined marriafm purposes of all federal laws to include
only the marriages of opposite-sex coupl8se Windsqrl33 S. Ctat 2693.

The Jernigans state that because the state of Arkansas would not allow them to marry,
they were forced to incur expense and incorace in traveling to lowa to marry, which they

did on December 16, 2013. Arkansas will not recogthizelernigans’ marriggas legal. Before



the Jernigans performed their marriage ceremonjowa, Rita approached the ATRS. The
ATRS told Rita that, even after she legallyrmed Pam in lowa, the ATRS still would not allow
Rita to name Pam as her surmgispouse on her ATRS retirement plan.

Plaintiffs sue separate defendant Larry @ran his official capacity as Circuit and
County Clerk for Pulaski County, Arkansas. Tlenigans and the Austins applied for marriage
licenses on July 11, 2013, but M@rane’s office refused to isstieem marriage licenses because
Amendment 83 and Arkansas Code Annotated 8§ 9-11-208 prohibit the Clerk from issuing a
marriage license to persoakthe same gender.

Plaintiffs sue separate defendant Dustin McDaniel in his official capacity as the Attorney
General of the State of ArkansadPlaintiffs state that Attorney General McDaniel's duties
include both enforcing the law and advising officials within the state about the requirements of
the law, including Amendment 83 and the challehg&atutes. Arkansas law directs Attorney
General McDaniel to “maintain and defend the irdes®f the State in matters before . . . federal
courts” and to be the “legal reggentative of all state officedspards, and commissioners in all
litigation where the interests of the state involved.” Ark. Code Ann. § 25-16-703.

Plaintiffs sue separate defendant Richard Weisss official capacity as Director of the
Arkansas Department of Finanaed Administration (“DFA”). Diretor Weiss is responsible for
accepting or refusing tax returns filed bykAnsas residents and non-residents.§ 25-8-102.
Amendment 83 prohibits same-sex couples marriathiar states froniling joint Arkansas tax
returns.

Plaintiffs sue separate defendant Georggpkihs in his official capacity as Executive
Director of the ATRS. Plaintiffs state th&xecutive Director Hopkis is responsible for

enforcing rules created by the ATRS BoardTofistees including withholding spousal benefits



from same-sex spouses who are legally mamieder the laws of jurisdictions that recognize
same-sex marriage and preventing same-sex spbuoseseceiving retirement benefits from the
ATRS in the event of recipients’ deaths. Piiffi; seek a declaration that Amendment 83 and
the referenced statutes violdbeir rights to equgprotection and due pcess of law under the
Fourteenth Amendment to the United States @omtion. Plaintiffs Ritaand Pam Jernigan seek
preliminary and permanent injunctive reliefjuering that defendantecognize their legitimate
out-of-state marriage. All plaintiffs seek pement injunctive relieprohibiting the state of
Arkansas and all political subdivisions thereanfr enforcing Amendment 83 or the referenced
statutes.

Il. Motions To Dismiss For Reasons Other Than The Merits

The Court turns first to Septe Defendants’ motion to siniss (Dkt. No. 17) to which
plaintiffs have responded (Dkt. No. 23). Sepai#éendants raise four arguments in support of
their request that this Court dismiss plaintiffs’ claims against some or all of the named
defendants. First, Separate Defendants cdntbat the claims against Director Weiss and
Executive Director Hopkins should be dismissedier Federal Rule of @l Procedure 12(b)(5)
for inadequate service of process since, athefdate of the filing of the motion to dismiss,
Director Weiss and Executive Da®r Hopkins had ndieen served ith a copy of the summons
and amended complaint. Second, Separate Dafendiso argue thateéhCourt should dismiss
this case pursuant to tiveungerv. Harris, 401 U.S. 37 (1971), abstemni doctrine. The Court
will address this doctrine raised by SeparBtefendants, as well as additional abstention
doctrines and th®ooker-Feldmardoctrine raised on the Court’s own motion. Third, Separate
Defendants claim that this Court lacks juiishn because the claims against Separate

Defendants are barred by the Eleventh Amendrteethe United States Constitution. Fourth,



Separate Defendants move to dismiss plaint#fesended complaint with prejudice for failure to
state a claim upon which relief may be grantdhe Court will discuss this argumenfra in
section 111
A. Service Of The Amended Complaint

As for the procedural argument for dissal advanced by Director Weiss and Executive
Director Hopkins, Federal Rule of Civil Pratee 4(m) gives a plaiifif 120 days after the
complaint is filed to serve a defendant. Thike ralso applies to seoe of defendants who are
added by an amended complai@armona v. Ros876 F.3d 829, 830 (8th Cir. 2004). Plaintiffs
filed their amended complaint on January 2014, adding as defendants Director Weiss and
Executive Director Hopkins. Plaintiffs returnegdecuted summonses as to Director Weiss and
Executive Director Hopkins on February 7, 20lddicating that plaintfs served these two
defendants on February 6, 2014 (Dkt. Nos. 20, 21, Z)erefore, plaintiffs properly served
Director Weiss and Executive Datr Hopkins within the 120 gaperiod, and the Court denies
Separate Defendants’ motion to disnfasinadequate service of process.

B. Motion To Dismiss Claims Pursuant To Abstention

Separate Defendants argue that this Colboulsl abstain from exercising jurisdiction
over this suit pursuant téounger v. Harris401 U.S. 37 (1971), because a substantially similar
suit is pending in the Arkansas state coursteyn. Generally, the doctrine of abstention
authorizes a federal court to decline to exergsisdiction if federalcourt adjudication would
“cause undue interference with state proceedindgéev Orleans Pub. Serv., Inc. v. Council of
New Orleans (“NOPSI”) 491 U.S. 350, 359 (1989). Even inessvhere permissible, however,
abstention under any doctrine ishét exception, rtothe rule.” Colorado River Water

Conservation Dist. v. United Statet24 U.S. 800, 813 (1976). Abstention “is an extraordinary



and narrow exception to the duty of a District Gdaradjudicate a controversy properly before
it.” 1d. (citations omitted). “[F]edat courts are obliged to del@ cases within the scope of
federal jurisdiction.” Sprint Commc’ns, Inc. v. Jacqlis34 S. Ct. 584, 588 (2013).

This Court recognizes the impart what plaintiffs ask it to do in examining the federal
constitutionality of Arkansastate laws. While “the Consition and Congress equip federal
courts with authority to void state laws thaartsgress federal civil righy . . . comity toward
state sovereignty counsels the power be sparingly uddde v. Dinkins 635 F.2d 1045, 1046
(2d Cir. 1980). As a result, this Court will examine ¥wmungerabstention doctrine raised by
Separate Defendants and three additional abstention doctrines, as welRa®kbe-Feldman
doctrine, raised on the Court’'s own motion to $atieese concerns before the Court considers
the merits of plaintiffs’ claims.

Other courts that have examined abstenitothe context of gae sex marriage laws
have opted not to abstain. Adtugh not controlling, that authority persuasive and informs this
Court. See, e.gMarie v. Moser, M.0Q.No. 14-cv-02518-DDC/TJJ, 2014 WL 5598128 (D. Kan.
Nov. 4, 2014);Wolf v. Walker 9 F. Supp. 3d 889 (W.D. Wis. 2014). The following five
subsections address the proprietyab$tention, andpglication of theRooker-Feldmamloctrine,
and the Court’s ultimate condlion not to abstain here.

1. Younger Abstention

Separate Defendants assert thatarallel action challengirthe federal constitutionality
of these same Arkansas laws was filed pridhtocommencement of this action and is currently
being litigated in Arkansas state couee M. Kendall Wright, et.al. Nathaniel Smith, M.D.,
M.P.H., et al, Arkansas Supreme Cauase No. CV-14-427 Wright’). That case is on appeal

from the Circuit Court of Pulaski County, Kansas, Second Divisiofase No. 60CV-13-2662.



Assuming without deciding thahe issues raised iWright might resolve the constitutional
guestions presented here, and lseaan injunction ifssued by this Court could interfere with
the legal issues in those stgieceedings, the Court considersetiter it should abstain from
adjudicating this action under the principlesYadfunger 401 U.S. 37, as Separate Defendants
suggest.

Although the Supreme Court has repeatediutioned that federal courts have a
“virtually unflagging obligation . . . texercise the jurisdiction given then€blorado Rivey424
U.S. at 817, the Supreme Court¥oungerrecognized a limited exception to that general rule.
This abstention doctrine reflects the “loragading public policy agnst federal court
interference with stateourt proceedings.”Younger 401 U.S. at 43. The doctrine holds that, for
reasons of state sovereignty andhdy in state-federal relationfgederal courts should not enjoin
state judicial proceedingsYoungerabstention is required when: (1) there is an ongoing state
judicial proceeding involving the federal plaintiffs; (2) that implicates important state interests;
and (3) the proceeding provides an adequate opptrtianithe federal plaintiff to assert his or
her federal claimsMiddlesex Cnty. Ethics Comm.Garden State Bar Ass'd57 U.S. 423, 432
(1982).

Originally, Younger abstention applied only to camtent state court criminal
proceedings.Younger 401 U.S. at 53. The scope of the doctrine has expanded gradually. In its
current form, the doctrine also prevents fedemlirts from interfering with state civil and
administrative proceedingsSee generally Pennzoil Co. v. Texaco, ,Id81 U.S. 1 (1987)
(determining that federal courts may not enjpending state court civil proceedings between
private parties)Ohio Civil Rights Comm’n \Dayton Christian Schs., Inc477 U.S. 619 (1986)

(determining that federal courts may notjoém pending state administrative proceedings



involving important state intests). Further, the restrictions derived frdfaungeragainst
federal court injunctions include requests for deatiory relief because fdinarily a declaratory
judgment will result in precisely the same nmgeence with and disption of state court
proceedings thatrfjoungerabstention] was designed to avoiddamuels v. Mackell01 U.S. 66,
72 (1971).

Evenif Wright might resolve the issues presehkere, the Court concludes tiaiunger
abstention is not appropriate ftwo independent reasons. Firptaintiffs are not a party in
Wright and therefore cannot assert their constituticte@ams in that proceeding. Abstention is
mandated undel¥oungeronly when the federal plaintiffs actually a party to the state
proceeding; theroungerdoctrine does not bar non-parties from raising constitutional claims in
federal court, even if the same claims arendpeaddressed in a concurrent state proceeding
involving similarly stuated partiesSee Doran v. Salem Inn, Ind22 U.S. 922, 928-29 (1975).

Second, even if plaintiffs had asserted their claimgVight, the Supreme Court has
narrowed the @plication ofYoungerto three “exceptional circustances.” The Supreme Court
recently held that th&oungerdoctrine applies only to three skes of parallel proceedings: (1)
“state criminal prosecutions”; (2) “particular ®tativil proceedings that are akin to criminal
prosecutions”; and (3) “civil proceedings invimlg certain orders that are uniquely in
furtherance of the state courts’ ability perform their judicial functions.”Sprint, 134 S. Ct. at
588; see id.at 591 (“We have not appliedoungeroutside these three ‘exceptional’ categories,
and today hold . . . that they defifieungels scope.”);see id.at 588 (“Abstention is not in order
simply because a pending state-court proceeding involves the same subject matter.”). This Court
finds that the instant case does not fall under any one of the three “exceptional” categories laid

out inSprint
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Because this case is not parallel to a stateirainprosecution or ta particular state civil
proceeding akin to a criminal prosecution, thmu@ examines whether this case falls within the
third exception—pending state couwivil proceedings involvingcertain orders that uniquely
further the Arkansas state courts’ ability to pemi their judicial functons. This argument is
enticing, for this Courtecognizes that a decision from arkamsas state court would not raise
the comity concerns inherent in a federal canjunction. However, aér reviewing the cases
where the Court has approved of abstention under this branchYbungeranalysis, the Court
concludes that abstentiggnot appropriate hereSee generally NOPS491 U.S. at 367-68.

Specifically, inJuidice v. Vail 430 U.S. 327, 335 (1977), tispreme Court held that a
federal court should abstain from interfering watstate’s contempt process because it is integral
to “the regular operation of [the st&] judicial system.” Likewise, ifPenzoil Co. v. Texaco,
Inc., 481 U.S. 1, 13-14 (1987), the Court extendedlice to a challenge to Texas's law
requiring an appellant to postoand pending appealAs the Court explaied, both “involve[d]
challenges to the processes by which the State compels compliance with the judgments of its
courts.” Id. Both involved processes the state courts used to decide cases and enforce
judgments—functions that are unigu@ldicial functions. In contst, when an Arkansas county
clerk issues a marriage license, the clisripreforming a ministerial functionSeeArk. Code
Ann 8§ 9-11-203 (“The clerks of treunty courts of the several coigstin this state are required
to furnish the license upon: (Application’s being made; (2) Beg fully assured tht applicants
are lawfully entitled tahe license; and (3) Receipf his or her fee”)see alscArk. Op. Att'y
Gen. No. 2013-121 (Oct. 7, 2013) (“PursuantAt€.A. § 9-11-203, ‘county clerks’ have the

authority and obligation to issue marriage licenses.”).
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Accordingly, this Court determines the challenge presented by plaintiffs here does not
qualify as one uniquely furthering the ability éfrkansas courts to perform their judicial
functions in the sense that the p¥stingercases use that phrase. Therefore, this Court declines
to applyYoungeror to abstain from etcising its jurisdiction.

2. Pullman Abstention

Under the abstention doctrine BRailroad Commission of Texas v. Pullman Company
312 U.S. 496 (1941), “federal courts should aiostrom decision when difficult and unsettled
guestions of state law must basotved before a substantial fedleconstitutional question can be
decided.” Hawaii Hous. Auth. v. Midkiff467 U.S. 229, 236 (1984). The Court raises the
guestion ofPullman abstention on its own motion.Ptliman abstention is limited to uncertain
guestions of state law.Id. (citing Colorado Rivey424 U.S. at 813). If the meaning or method
of enforcing a law is unsette federal courts should abstagso that a state court has an
opportunity to intepret the law. Id. If the state court might construe the law in a way that
obviates the need to decide a federal question, abstention prevents “both unnecessary
adjudication and ‘needless friction with state policiesd” (quotingPullman 312 U.S. at 500).
Conversely, “[w]here there ino ambiguity in the state sta#ytthe federal court should not
abstain but should proceed to decide the fédmyastitutional claim. We would negate the
history of the enlargement of the jurisdiction o tlederal district courtsf we held the federal
court should stay its hand and not decide dqlestion before the state courts decided it.”
Wisconsin v. Constantinead00 U.S. 433, 439 (1971) (citations omitteshe also Zwickler v.
Koota 389 U.S. 241, 251 (1967) (determining tlaafederal court should not abstain under
Pullman simply to give a state court the first opportunity to decide a federal constitutional

claim).
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No party argues, and the Court does determine there to be, any ambiguity or
uncertainty in the Arkansas laws plaintiffs daage here. The challenged laws are not subject
to an interpretation that miglatvoid or modify the federal cotsitional questions raised by
plaintiffs. The critical cooern underlying application oPullman abstention is missing—
avoidance of unnecessary statdefi@l friction where deferende a state court decision may
negate the federal question invedl. The Court will not appliullmanto abstain.

3. Colorado River Abstention

The United States Supreme Court has recognized that, in certain circumstances, it may be
appropriate for a federal court tefrain from exercising itgurisdiction to avoid duplicative
litigation when there is a concunteforeign or state court actiorColorado River424 U.S. 800.
Although it is generally classified as an abstention doct@w@orado Riveris not truly an
abstention doctrine because it “springs from dlesire for judicial economy, rather than from
constitutional concerns abotederal-state comity.”Rienhardt v. Kelly 164 F.3d 1296, 1303
(10th Cir. 1999). However, “the circumstangesmitting the dismissal of a federal suit due to
the presence of a concurrent state proceedingeasons of wise judicial administration are
considerably more limited than the cimstances appropriate for abstentiol€bdlorado Rivey
424 U.S. at 818. The Court raises on its anotion the issue of whether to abstain under
Colorado River

Colorado Riveridentified four factors that federabarts should consider when deciding
whether to abstain: (1) the problems tlwaicur when a state and federal court assume
jurisdiction over the same res; (2) the inconvenience of thedefieum; (3) the desirability of
avoiding piecemeal litigation; and (4) the ordeattthe concurrent forunabtained jurisdiction.

Id. “No one factor is necessarily determinativieut “[o]nly the clearest of justifications will
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warrant dismissals.’ld. at 818-19.

The Court finds no clear justification for dismissing this case u@dkirado River This
Court has not assumed concurrent jurisdiction dlkersame res as any Arkansas state court.
Moreover, concerns abouttanfering with state proceedings are resolved undéfoanger
analysis, which the Court tlgmines does not apply her&inally, this case and/right are not
parallel proceedings for purposes@dlorado Riverbecause the cases involve different parties
and different claims. This Court determines thalorado Riverdoes not apply.

4. Burford Abstention

This Court also raises dts own motion abtention undeBurford v. Sun Oil C9.319
U.S. 315 (1943). IBurford, the federal court confrontedcamplex question of Texas oil and
gas law governed by a complex state administrative schétheat 318-20. Holding that the
federal district court shouldhave dismissed the case, the Supreme Court emphasized the
existence of complex state administrative pdaces and the need for centralized decision
making when allocating drilling rightdd. at 334.

The Court does not find Arkansas’s systemgdministering the marriage laws to be so
complex that state officials will struggle to sort out an injunction banning enforcement of the
state’s same-sex marriage ban. This case als® mlmepresent the type adsue best left to
localized administrative procedures. Rather, this case presents federal constitutional questions,
ones squarely within the prowie and competence of a federaud. Accordingly, the Court
declines to abstain undBurford.

5. TheRooker-Feldman Doctrine
The Rooker-Feldmamloctrine provides that federal courts, except for the Supreme Court,

cannot directly review ate court decisions. lExxon Mobil Corporation v. Saudi Basic
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Industries Corporation 544 U.S. 280 (2005), the Suprenm@murt confined the doctrine’s
application to the factual setting presented in the two cases that gave the doctrine its name: when
the losing parties in a state court case bring arédeit alleging that # state court ruling was
unconstitutional. Rooker v. Fid. Trust Cp.263 U.S. 413 (1923)D.C. Court of Appeals v.
Feldman 460 U.S. 462 (1983). The Court raises Bmoker-Feldmardoctrine on its own
motion.

As an initial matter, plaintiffs have not lost in Arkansas state court. Instead, plaintiffs
here challenge the constitutionality of cert&rkansas laws. Such challenges are permissible
under Rooker-Feldmarbecause the doctrine does not baflederal court from deciding the
“validity of a rule promulgated in a non-judicial proceedingFeldman 460 U.S. at 486.
Further, concurrent state and fealecourt litigation over similarssues does not trigger dismissal
under Rooker-Feldman See Exxon Mohil544 U.S. at 292 (“[N]eitheRookernor Feldman
supports the notion that properlywoked concurrent jurisdiction vasties if a st&t court reaches
judgment on the same or a related questioMpreover, plaintiffs are not parties Wéright and
“[tlhe Rooker-Feldmardoctrine does not bar actions hgnparties to the d&r state court
judgment.” Lance v. Denniss46 U.S. 459, 466 (2006).

After analyzing the four abstention doctrines, and Rumker-Feldmandoctrine, the
Court finds that none of these doctrines suppaatig its “virtually unflagging obligation . . .
to exercise [its] jurisdiction."Moses H. Cone Mem’l Hosp. v. Mercury Const. Cotp0 U.S. 1,

15 (1983).
C. Motion To Dismiss Claims Pursuant To Eleventh Amendment

Separate Defendants next agghat they are not properfdadants in the present action

because they are immune from suit under Eheventh Amendment of the United States
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Constitution. However, a state official may be sued to enjoin enforcement of an allegedly
unconstitutional state statute when “such offites] some connection with the enforcement of
the Act.” Ex parte Young209 U.S. 123, 157 (1908&ee also Mo. Prot. & Advocacy Servs., Inc.

v. Carnahan 499 F.3d 803, 807 (8th Cir. 2007) (holditiat a “state’s Eleventh Amendment
immunity does not bar a suit against a stateciaffito enjoin enforcement of an allegedly
unconstitutional statute, provided that such offites some connection with the enforcement of
the act.” (quotations omitted)). Separate Defendants cite non-controlling case law from other
jurisdictions to support the proposition that théy not have sufficient connection with the
enforcement of the laws and actions about Wwiptaintiffs complain. However, the Eighth
Circuit Court of Appeals regted a similar argument iMissouri Protection and Advocacy
Services, Inc In doing so, the Eight@ircuit Court of Appeals founthat the Missouri Secretary

of State and Attorney General satisfied thenie connection with the enforcement of the act”
requirement and therefore were proper parties to the ddse.Prot. & Advocacy Servs., Inc.

499 F.3d at 807. Specifically, the Court determitiegt, because of his statutorily granted
authority to represent the state in both crimiaadl civil cases, the Missouri Attorney General
was properly named as a defendant and thatBkeparte Youngexception to Eleventh
Amendment immunity appliedd.

This Court agrees with plaintiffs that | athree Separate Defdants satisfy this
requirement. Attorney General McDarsehuthority is created by statuteeArk. Code Ann. §
25-16-703, and he is the legal representativelaftate officers, boards, and commissioners in
all litigation where the intests of the state are involve&ee Mo. Prot. & Advocacy Servs., Inc.
499 F.3d at 807. Director Weiss’'sthaority is created by statuteeeArk. Code Ann. § 25-8-

101, and he is responsible for accepting or refusing tax returns, including enforcing Amendment

16



83 by refusing joint Arkansas tax returns filed S@me-sex spouses who were married in other
states. Executive Director Hopkingsthority is created by statuteeid. 8 24-7-303(c), and he

is responsible for enforcing rules created tye ATRS Board of Trustees including (1)
withholding spousal benefits from same-sprises who are legally meed under the laws of
jurisdictions thatrecognize same-sex marriage and (2) preventing same-sex spouses from
receiving retirement benefits from the ATRS in the event of recipients’ deaths. Separate
Defendants do not dispute that their positions wezated by statute or dispute that their official
responsibilities are as outlined above. Thereftins, Court finds that Separate Defendants are
proper defendants in this suit,cathe Court declines to disas them as immune from suit under

the Eleventh Amendment.

[1I. Separate Defendants’ Motion To Disriss For Failure To State A Claim And
Plaintiffs’ Motion For Summary Judgment

Separate Defendants also move to dismiagfilfs’ amended complaint with prejudice
for failure to state a claim upomhich relief may be granted. @a&rate Defendants argue that
plaintiffs’ claims fail under binding precedentConversely, plaintif move for summary
judgment against all defendants as a matter of law.

Pursuant to Federal Rule of Civil Procedtfgb), unless a different time is set by local
rule or the court orders othese, a party may file a motion for summary judgment at any time
until 30 days after the close of all discovefiyed. R. Civ. P. 56(b). The advisory committee’s
notes to Rule 56 state that a motion for swarymjudgment may beiléd as early as the
commencement of an action, although the motioy beapremature until the nonmovant has had
time to file a responsive pleading or other prepiaiceedings have been had. Fed. R. Civ. P. 56
advisory committee’s notes to 20Bdnendments. In their respanso plaintiffs’ statement of

undisputed material facts, Separate Defendanisopito deny that there are no material facts in
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dispute in this case&sgeDkt. Nos. 24-2, 29). However, Septe Defendants identify no material
facts in dispute when sponding to plaintiffs’ motion for sumamny judgment, as required by this
Court’s Local Rule 56.1. Furtheelsewhere in their responge plaintiffs’ statement of
undisputed material facts, Separate Defend&dmit” that a ruling on plaintiffs’ motion for
summary judgment “involves purely legal an&ygDkt. No. 29, at 2-3) Although in their
response Separate Defendants assert thaintiffis’ motion for summary judgment is
“premature” (Dkt. No. 27, 12), Separate Defamdado so because of their pending motion to
dismiss which they maintain may moot some lbofthe claims addressed in plaintiffs’ motion
for summary judgment (Dkt. No. 28, at 2 n.1). p&ate Defendants did not request that this
Court defer its consideration pfaintiffs’ motion for summaryudgment under Federal Rule of
Civil Procedure 56(d). Finally, counsel for gaeate Defendants agreed with the Court’s
statement at the hearing on thesotions that Separate Defentsaoppose plaintiffs’ motion for
summary judgment opurely legal grounds.

For these reasons, the Courtaiteines that plaintiffs’ mion for summary judgment is
not premature but is ripe foredhCourt’s considerationThe Court determines the material facts
are uncontested. As for the motion to dismiss,Glourt has considered only those facts alleged
in the amended complaint (Dkt. No. 16). fas the motion for summary judgment, the Court
has considered no reports or staénts outside of the factualcord. The Court notes Separate
Defendants’ objections to “Plaintiffs’ reliaeacupon news media reports and statements of
outside interest groups” (DktNo. 28, at 23). The Court sasts this objection and has
considered no such reports or statementkhofigh the legal standaapplied by the Court to
determine each motion differs, the analyses gagan by the Court teesolve these two pending

motions—a motion to dismiss and a motion fomswary judgment—are similar. Accordingly,
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after setting forth the appropriaiegal standard for each motiadhe Court will consider jointly
the merits of the motions.
A. Standards Of Review
1. Standard: Motion To Dismiss For Failure To State A Claim

“To survive a motion to dismiss, a complamust contain sufficient factual matter,
accepted as true, to ‘state a claim to relief that is plausible on its fagshi€roft v. Igbal 556
U.S. 662, 678 (2009) (quotingell Atlantic Corp. v. Twombjy550 U.S. 544, 570 (2007)). A
claim is facially plausible “when the plaintiff pleséactual content that allows the court to draw
the reasonable inference that the defendah&ble for the misconduct allegedld. “While a
complaint attacked by a Rule 12(b)(6) motion to dismiss does not need detailed factual
allegations, a plaintiff's obligation to provideethigrounds’ of his ‘entitle[ment] to relief
requires more than labels and conclusions, afwlmaulaic recitation of the elements of a cause
of action will not do.” Twombly 550 U.S. at 555 (alteration iniginal) (citations omitted).

Whether a complaint states a claim is a question of Mwarton v. Becker793 F.2d 185,
187 (8th Cir. 1986). “[T]he complaint must comtdacts which state a claim as a matter of law
and must not be conclusory.Briehl v. General Motors Corp.172 F.3d 623, 627 (8th Cir.
1999). Further, “Rule 12(b)(6) awttizes a court to dismiss a ataon the basis of a dispositive
issue of law.” Neitzke v. Williams409 U.S. 319, 326 (1989). In construing the sufficiency of a
complaint, courts consider materials attached to the complaint as exilaitton, 793 F.2d at
187. “When ruling on a motion to dismiss.ethlistrict court must accept the allegations
contained in the complaint as true and all oeable inferences from the complaint must be
drawn in favor of the nonmoving party.Young v. City of St. Charle244 F.3d 623, 627 (8th

Cir. 2001).
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2. Standard: Motion For Summary Judgment

Summary judgment is propertlie evidence, when viewed in the light most favorable to
the nonmoving party, shows that there is no genigsigee of material facnd that the defendant
is entitled to entry of judgment asratter of law. Fed. R. Civ. P. 56glotex Corp. v. Catrett
477 U.S. 317, 322 (1986). A factual dispute is geaui the evidenceauld cause a reasonable
jury to return a verdict for either partyMiner v. Local 373513 F.3d 854, 860 (8th Cir. 2008).
“The mere existence of a factual dispute sufficient alone to bar samary judgment; rather,
the dispute must be outcome detigrative under the prevailing law.Holloway v. Pigman884
F.2d 365, 366 (8th Cir. 1989). Summary judgmemntds precluded by disputes over facts that
could not, under the governing lawfext the outcome of the suitAnderson v. Liberty Lobby,
Inc., 477 U.S. 242, 248 (1986).

Parties opposing a summary judgmh motion may not rest méyaupon the allgations in
their pleadings.Buford v. Tremayner47 F.2d 445, 447 (8th Cir. 1984)he initialburden is on
the moving party to demonsteathe absence of a genuiseue of material factCelotex Corp.
477 U.S. at 323. Once this burden is dischargettie record shows that no genuine dispute
exists, the burden then shifts to the non-mopagy who must set forth affirmative evidence
and specific facts showing there is a genuispute on a material factual issugnderson 477
U.S. at 249. “The evidence of the non-movant isadelieved, and all gtifiable inferences are
to be drawn in his favor.’ld. at 255.

B. Precedent
Separate Defendants argue that two case® ser\precedent to control the outcome of

this case. The Court will examine each case in turn.
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1. Baker v. Nelson

First, Separate Defelants contend th&aker v. Nelson409 U.S. 810 (1972), requires
dismissal of this case. IBaker, the United States Supreme Court summarily dismissed “for
want of substantial federal question” an eg@ipfrom the Minnesota Supreme Court, which
upheld a ban on same-sex marriaggaker v. Nelson191 N.W.2d 185 (Minn. 1971gppeal
dismissed409 U.S. 810 (1972). The Minnesota Supré&uoart held that a ate statute defining
marriage as a union between pessohthe opposite sex did noblate the First, Eighth, Ninth,
or Fourteenth Amendments to the United States ConstituBaker, 191 N.W.2d at 185-86.

Separate Defendants argue that thgr&me Court's summary dismissal Baker
requires dismissal of this action. “Summary disnigsssae, of course, to be taken as rulings on
the merits, in the sense that they rejectedsiiexific challenges presented in the statement of
jurisdiction and left undisturlidethe judgment appealed from.Washington v. Confederated
Bands & Tribes of Yakima Indian Natio#39 U.S. 463, 477 n.20 (197%ee alsdVlandel v.
Bradley, 432 U.S. 173, 176 (1977). A summary disnlisdaes not, as we have continued to
stress, necessarily reflect our agreement \lig opinion of the cotrwhose judgment is
appealed.” Washington439 U.S. at 477 n.20. Further, “ifetfCourt has branded a question as
unsubstantial, it remains so except when datrdevelopments indicate otherwisetlicks v.
Miranda, 422 U.S. 332, 344 (1975).

Supreme Court decisions sindgaker reflect significant “doctrinal developments”
concerning constitutional issues tivatolve same-sex relationshipSee Kitchen v. Herberf55
F.3d 1193, 1204-05 (10th Cir. 2014). A= Tenth Circuit noted iKitchen “[tjwo landmark
decisions by the Supreme Courtl-awrence v. Texa$39 U.S. 558 (2003), antfindsor 133

S. Ct. 2675—"have undermined the wotithat the question presentediakeris insubstantial.”
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755 F.3d at 1205. Ihawrence the Supreme Court held thamtimate conductwith another
person . . . can be but one element in agmaisbond that is more enduring. The liberty
protected by the Constitution allows homosexpaisons the right to rka this choice.” 539
U.S. at 567.

In Windsot the Supreme Court struck down a portion of the federal DOMA, which
defined marriage as between “one man andvem®an” and conflicted with New York’s laws
permitting same-sex marriage. 133 S. Ct. at 2683, 2689. This Court recogniXémtisardid
not explicitly invalidate state same-sex marriageshas that issue was not squarely before the
Supreme Court. Neverthele¥gindsordid not rest solg on federalism concerns. TNeéindsor
Court maintained that “[s]tate laws defining aedulating marriage, ofotirse, must respect the
constitutional rights of personisut, subject to those guaranteegjulation of domestic relations
is an area that has long beegarded as a virtually exclus province of the States[d. at 2693
(citations omitted).

Accordingly, although states maintain the poweregulate domestic relationships, they
must do so “subject to,” and within the confines of, “the constitutional rights of persons.” As to
the “constitutional rigts of persons,” th&VindsorCourt framed its central issue as “whether the
resulting injury and indignity [caused by DOMA] & deprivation of aressential part of the
liberty protected by the Fifth Amendmentld. at 2692;accordKitchen 755 F.3d at 1206. The
Court concluded: “DOMA is unconstitutional as a deprivation of the liberty of the person
protected by the Fifth Amendment of the Constitution,” and “the equal protection guarantee of
the Fourteenth Amendment makes that Fifth Admeent right all the more specific and all the

better understood and preservedVindsor 133 S. Ct. at 2695. The Supreme Court reinforced
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that restricting the benefits of marriage tansasex couples “violagebasic due process and
equal protection principles.ld. at 2693.

At the very least, the Supreme Court’s decisionsawrenceandWindsor“foreclose the
conclusion that the issue [of same-sex marriage] iBa&erdetermined, wholly insubstantial.”
Kitchen 755 F.3d at 1208. Although the Eighth CitdDourt of Appeals has not yet determined
the issue, several federal counfsappeals thahave considereBakers impact in the wake of
LawrenceandWindsorhave concluded th&akerdoes not bar a federal court from considering
the constitutionality of a stats ban on same-sex marriagéee, e.gBishop v. Smith760 F.3d
1070 (10th Cir. 2014)itchen 755 F.3d 1193 (10th Cir. 2014)atta v. Otter Nos. 14-35420,
14-35421, 12-17668, 2014 WL 4977682, at *3 (9th Cir. Oct. 7, 2@&bkin v. Bogan766 F.3d
648 (7th Cir. 2014)Bostic v. Schaefei760 F.3d 352 (4th Cir. 2014But seeDeBoer v. Snyder
Nos. 14-1341, 3057, 3464, 5291, 5297, 5818, 2014 WA8990, at *7 (6th Cir. Nov. 6, 2014)
(finding thatWindsorneither overruledaker“by name” nor “by outcome”). Numerous lower
federal courts also ke questioned whethddaker serves as bindingrecedent following the
Supreme Court’s decision Windsor This Court has thbenefit of reviewing the decisions of
those courts, and “[a] significant joaty of courts have found thaBaker is no longer
controlling in light of the doctrinal delopments of the last 40 years.’Rosenbrahn v.
Daugaard No. 4:14-CV-04081-KES, 2014 WL 6386903, at *6-7 n.5 (D.S.D. Nov. 14, 2014)
(collecting cases that have calBdkerinto doubt).

This Court acknowledges that someuds have recentlconcluded thaBaker is still
binding precedentSee, e.g.DeBoer 2014 WL 5748990. This Court determines that the Sixth
Circuit’'s reasoning is not as persuasive on plumt as that of the durth, Seventh, Ninth, and

Tenth Circuits. As an initial matter, the summary dispositioBaker is not of the same
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precedential value as would bBa opinion on the meritsTully v. Griffing, Inc, 429 U.S. 68, 74
(1976). Further, it is difficult to remcile the Supreme Court’s statementWmndsorthat the
Constitution protects the moral ancsal choices of homosexual couplégindsor 133 S. Ct. at
2694, with the idea that statens prohibiting same-sex marriaglo not present a substantial
federal question. For the foregoing reas@eker does not bar the Court from reaching the
merits of plaintiffs’ claims.
2. Citizensfor Equal Protection, Inc. v. Bruning

Separate Defendants next argue iizens for EquaProtection, Inc. v. Bruning455
F.3d 859 (8th Cir. 2006), “speaiflly held that arequal protection challenge to Nebraska’s
marriage laws fails on the metitand, thus, requires dismissal thie instant cas(Dkt. No. 18,
at 20). InBruning three public interest groups wkosnembers included gay and lesbian
citizens challenged, and the Eigh€ircuit upheld, a Nebraskamstitutional amendment that
defined marriage as “between a man and amard and prohibited any “civil union, domestic
partnership, or other similar m&-sex relationship.” 455 F.3d at 863. Although similar to the
case at hand on the surfa®&uning does not dispose of plaintiffs’ challenge to Arkansas’s
marriage laws.

First, Bruning recognized the Supreme Court’'s summary dismissBhker, stating that
“to our knowledge no Justice of the Supremeu€ has suggested that state statute or
constitutional provision codifying the traditial definition of marriage violates the Equal
Protection Clause or amgther provision of the Unite States Constitution.”ld. at 870. The
Bruning court, however, did not digss the continued validity oBaker or the doctrinal
development exception. MoreoveBruning was decided in 2006, seven years before the

Supreme Court decidefindsor As discussed aboveawrenceandWindsorpresent doctrinal
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developments that underdBékers control. Thus, to the extent tHatuning citesBaker, for the
reasons stated above instiCourt’'s analysis oBaker, doubt is cast on the ability &runing to
control the outcome here.

More importantly, however, the present caseolves claims and arguments that are
distinguishable substantiyelffrom those decided iBruning The court inBruning did not
decide a due process challenge to Nedarasmarriage laws; therefore, that cdses not resolve
plaintiffs’ due process arguments here, despifgafde Defendants’ argumis to the contrary.
As to the equal protection arguments, it is true thatBihaning court stated that “Appellees’
equal protection argument [against Nebraska's tdatisnal amendment] fails on the merits.”
Id. at 868-69. But, as the court Bruning noted, the equal protecti@mgument at issue in that
case was limited:

Appellees argue that [Nebraska's consitioal amendment] violates the Equal

Protection Clause because it raises an insurmountable political barrier to same-sex

couples obtaining the many governmentatl gomivate sector beefits that are

based upon a legally validarriage relationshipAppellees do not assert a right

to marriage or same-sex unionRather, they seek “a level playing field, an equal

opportunity to convince the people’'seeled representatives that same-sex

relationships deserve legal protection.”
Id. at 865 (emphasis added). Accordingly, tcide which standard of review applied, the
Bruning court evaluated cases dealing withims for “equal political access.See id.at 866
(internal quotation marks omitted). The Eighth Circuit rejected plaintiffs’ argument for
heightened scrutiny, noting that “there is no fundataleright to be fre®f the political barrier a
validly enacted constitutional amendment erects” and th&nineing plaintiffs “d[id] not assert

a right to marriage or same-sex uniondd. at 868. For these reasprthis Court does not

construeBruningor its holding as broadly as jg@ate Defendants suggest.
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Unlike the appellees’ claims iBruning plaintiffs’ claims here assert, within the
Fourteenth Amendment to the United Stateagiitution, a fundamental right to marry under the
Due Process Clause and the freedom to exetttageight like other citizens do under the Equal
Protection Clause, a fundamental right t@vel under the Due Process Clause, and
discrimination on the basis of gender in viaatiof the Equal Protectn Clause. Therefore,
because th&runing court was not asked to address ardirbt address these legal claims, the
holding of Bruning does not require this Court to dismiss plaintiffs’ right to marry, right to
travel, and gender discrimination claimSee Rosenbrahi2014 WL 6386903 (examining the
limits of Bruning in the context of a challenge to South Dakota’s marriage ladvesyson v.
Kelly, No. 14-0622-CV-W-ODS, 2014 WL 581021%f *8-10 (W.D. Mo. Nov. 7, 2014)
(examining the limits oBruning in the context of a challenge to Missouri’'s marriage laws).
Instead, this Court must determine whether plaintiffs’ asserted right to marry states a valid
liberty interest and, if it does, whether the goweent may interfere with the right to marry by
restricting it to opposite-sex couples; whether the governmentnter$ered with plaintiffs’
asserted right to travel; and ather plaintiffs have been drsminated against on the basis of
gender. However, regarding plaintiffs’ discrimination on the basis of sexual orientation claim,
the Court determines, and plaintiffppear to agree, that it is bound Byuning, as discussed
below.

C. Claims Under The Fourteenth Anendment To The United States
Constitution

Plaintiffs state six claims itheir complaint: (1 deprivation of thdundamental right to
marry; (2) deprivation of a liberty interest in valid marriages enacted in other states; (3)
deprivation of autonomy, family privacy, and asation; (4) deprivatn of the fundamental

right to travel; (5) discrimination on the basissefual orientation; and (6) discrimination on the
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basis of gender. The only atas discussed by all parties’iélings are those concerning a
fundamental right to marry, thaght to travel, discriminatiofbased on sexual orientation, and
discrimination based on gender. eTGourt discusses below the claims and issues that have been
fully briefed.

1. Alleged Deprivation Of The Fundamental Right To Marry

The Due Process Clause of the Fourteethendment “forbids the government to
infringe certain ‘fundamental’ liberty interests all, no matter what process is provided, unless
the infringement is narrowly tailored to serve a compelling state interBsirio v. Flores507
U.S. 292, 302 (1993%kee alsdNashington v. Glucksber§21 U.S. 702, 720 (1997) (“The [Due
Process] Clause also provides heighteneceptioin against governmentanference with certain
fundamental rights and liberty imests.”). The first step in thsubstantive due process analysis
is to determine if ansserted right or liberty tarest is fundamentaSee Glucksberd21 U.S. at
719-20. The Due Process Clause safeguards “foedtal rights and lérties which are,
objectively, deeply rooted in i Nation’s history and traditioand implicit in the concept of
ordered liberty, such that neithi#berty nor justice would exist they were sacrificed.”ld. at
720 (internal citations and quation marks omitted).

As to the right to marry, th Supreme Court has been cledthe ‘liberty’ specially
protected by the Due Process Clausguitles the right[] to marry . . . .Id. “The freedom to
marry has long been recognized as one of the vital personal rights essential to the orderly pursuit
of happiness by free men. Marriaigeone of the ‘basicivil rights of man,” fundamental to our
very existence and survival.’Loving v. Virginig 388 U.S. 1, 12 (1967) (quotingkinner v.
Oklahoma 316 U.S. 535, 541 (1942)). “[O]ur past demis make clear thatdfright to marry is

of fundamental importance . . . Zablocki v. Redhajl434 U.S. 374, 383 (1978).
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Separate Defendants argue tp&intiffs’ asserted righto marry does not provide “a
careful description of the asserted fundatakliberty interest,” as required l&ylucksberg 521
U.S. at 721. Separate Defendants maintain tlambtdgfs must describ¢heir asserted right as
one for “same-sex marriage,” and that any stght cannot be fundamé&l and, therefore,
cannot get heightened protection because sameagiage is not deeplyoted in this nation’s
history and tradition. This argwent is unpersuasive for several reasons. As the Supreme Court
has stated, “the right to marry is afndamental importance for all individualsZablocki 434
U.S. at 384. The Supreme Court’'s previoweisions heralding théright to marry” as

fundamental do not describe thaght with any more specificitySeeKitchen 755 F.3d at 1210

(“In numerous cases, the Court has discussed the right to marry at a broader level of generality . .

.."). In fact, everGGlucksberg—in wake of its “careful desgstion” requirement—described an
unrestricted “right to marry” as fundamental. 521 U.S. at 719-20.

Further, in Loving the Supreme Court held uncohdional laws that prohibited
interracial marriage becaaisuch laws violated “the freedomaifoice to marry.” 388 U.S. at 4.
As the Supreme Court noted later cases, theoving Court struck these anti-miscegenation
laws despite the fact that ourtima’s history and traditin rejected ouight interracial marriages.
See Lawrengeb39 U.S. at 577-78 (“[N]eittr history nor tradition add save a M prohibiting
miscegenation from constitutional attack.Planned Parenthood of Se. Pa. v. Cass§5 U.S.
833, 847-48 (1992) (“Marrge is mentioned nowhere in th&ll of Rights and interracial
marriage was illegal in most States in thehl@entury, but the Couwras no doubt correct in
finding it to be an aspect of liberprotected against state interference”).

Although Loving involved a heterosexual coupl§upreme Court precedents also

characterize the “right to marry” as distinahd independent from ¢hright to procreate,
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revealing that the “right tanarry” does not inherently hingen a couple’s ability to produce
children. See Kitchen755 F.3d at 1211see alsoTurner v. Safley482 U.S. 78 (1987)
(invalidating a prison rule that barred inmateho had not procreated from marrying and
holding that inmates could enjoyijany important attributes @harriage,” such as “expressions
of emotional support and public commitmentpiritual significarce,” and “receipt of
government benefits”).

These cases underscore that the drafters of the Fifth and Fourteenth Amendments “knew
times can blind us to certain thgtand later generations can see that laws once thought necessary
and proper in fact serve only toppress. As the Constitati endures, persons in every
generation can invoke its principles irethown search fogreater freedom.”Lawrence 539
U.S. at 579. Accordingly, this Court finds that th@ernigans and Austins have adequately
described their asserted right to marryDirected by Supreme diirt and Eighth Circuit
precedents, this Court concludes that the right to marry is a fundamental@igbksberg 521
U.S. at 720Safley v. Turner777 F.2d 1307, 1313 (8th Cir. 1985) (“It is well settled that the
decision to enter into a marital retatship is a fundamental human righ&fj’'d in part, rev'd in
part, 482 U.S. 78, 100 (1987) (“[T]he judgment thfe Court of Appeals striking down the
Missouri marriage regulatias affirmed . . . .").

Because the Arkansas marriag@daestrict the JernigansdAustins’ fundamental right
to marry, these laws are subject to strict scrutiny. This standard for examining the Arkansas laws
at issue, which signidantly interfere with aundamental right, is coistent with what the
Supreme Court has said in paases. Nevertheless, “[b]y reaffirming the fundamental character
of the right to marry, [the Court] do[es] notean to suggest that every state regulation which

relates in any way to the incidents of or preiisijes for marriage muste subjected to rigorous
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scrutiny. To the contrary, reasonable regalsi that do not signdantly interfere with
decisions to enter into the marital teaship may be legitimately imposedZablocki 434 U.S.

at 386. InZablocki in his concurrence, Justice Stewaxplained that a 8te may significantly
interfere with or even prohibinarriage if the regulation doing gmasses strict scrutiny: “for
example, a State may legitimately say that no @are marry his or her sibling, that no one can
marry who is not at least lyears old, that no one can ma without first passing an
examination for venereal disease, or that no @aaremarry who has a living husband or wife.”
Id. at 392 (Stewart, J., concurringgee also Bruning455 F.3d at 867. Justice Stewart also
recognized, however, that “just as surely,ragulating the intimate human relationship of
marriage, there is a limit beyond which a State may not constitutionallyZgdlocki 434 U.S.

at 392 (Stewart, J., concurringgesalso Lawsqgn2014 WL 5810215, at *6-7 (discussing other
state regulations on marriage examined and upheld by the Supreme Court).

This Court finds that the Arkansas marriagedat issue here oveéep this constitutional
limit. The Due Process Clause prevents gbgernment from infringing upon a fundamental
right “unless the infringement is narrowly taiéd to serve a compelling state interedRénqg
507 U.S. at 302. Likewise, under the Equal PtaiacClause, if a state makes a classification
that “impinge[s] upon the exercise of a fundamernitdit,” then the state nsti “demonstrate that
its classification has been precisely tailoreddove a compelling governmental intered®ly/ler
v. Doe 457 U.S. 202, 217 (1982).

Strict scrutiny “entail[s] a most searchimyamination” and requires “the most exact
connection between justifitan and classification.” Gratz v. Bollinger 539 U.S. 244, 270
(2003) (internal quotations omitted). Under thiandard, the government “cannot rest upon a

generalized assertion as to the classiion’s relevance to its goals.Richmond v. J.A. Croson

30



Co, 488 U.S. 469, 500 (1989Heightened scrutiny ggiires the government’s “justification [to]
be genuine, not hypoteeed or inventegbost hocin response to litigation.”United States v.
Virginia, 518 U.S. 515, 533 (1996). “The purposetltd narrow tailoring requirement is to
ensure that the means chosen fit the compellingggoelosely that there Igtle or no possibility
that the motive for the clagsiation was illegitimate.” Grutter v. Bollinger 539 U.S. 306, 333
(2003).

Separate Defendants suggest several reasamhold Arkansas’s marriage laws:

(1) the basic premise of the referendurmgesss, which is that political power

flows from the people to their governmeon issues of vital importance to the

public; (2) advancement of procreati by encouraging the development of

biologically procreative reteonships; (3) ensuring the best interests of children

through laws where children born agesult of a union between a man and a

woman are cared for by their biologicalrpats in a stable family environment;

(4) stability, uniformity, and continuitgf laws in the face of an ongoing public

and political debate about the nature arld of marriage; (5) preservation of the

public purposes and social norms linkex the historical and deeply-rooted

meaning of marriage; and (6) a cautiohsstorical approach to governmental
social experimentation as democratic, cultural and scientific discussions proceed.
(Dkt. No. 28, at 8-95.

Several of these reasons aredantial. Separate Defendantisst and sixth rationales
laud the state’s referendum process, principfeiederalism, and the importance of democratic
decision making for “social expenentation,” and the fourth rathale points to the need for
stability amidst the “ongoing publiand political debate.” Thi€ourt does not take lightly a

request to declare that a state law is uncongtitati Statutes are passed by the duly elected

representatives of the people.idtnot on a whim that the Cowtipplants the will of the voters

2> Separate Defendants claim that, in additimthese identified state interests, “any other
conceivable rational basis|] is sufficient to affirm constitutionality of Amendment 83 and Act
144 of 1997” (Dkt. No. 28, at 10). Because the €determines a higher degree of scrutiny is
required, the Court declines to address justificegtithe State has not specifically advanced in
support of the Arkansas laws.
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or the decisions of the legislatur Even so, these interests it address any spific reasons
for the marriage laws at issue; inste#ltey represent the type of generalizpdst ho¢ and
litigation-reactive justifications thatrict scrutiny disallows.

Further, although important in other corteexthese rationalesan neither justify
infringement of fundamental rightsor strip this Court of the “dy to decide all cases within
[its] jurisdiction that are brougHiefore [it], including controversiaases that arouse the most
intense feelings in the litigants.’Kitchen 755 F.3d at 1228 (quotirgierson v. Ray386 U.S.
547, 554 (1967)). The Court reminds Separatéemants that the Constitution is also an
expression of the people’s will, and these rationales contradict the very fabric and structure of the
Constitution’s protections of individual rightsagst majoritarian and governmental overreach.
The fact that Amendment 83 was adoptedréigrendum does not immize it from federal
constitutional scrutiny. As éhSupreme Court has explained:

The very purpose of a Bill of Rights was to withdraw certain subjects from the

vicissitudes of political controversy, pace them beyond the reach of majorities

and officials and to establish them as lgganciples to beapplied by the courts.

One’s right to life, liberty, and property, foee speech, a free press, freedom of

worship and assembly, and other fundatakrights may not be submitted to

vote; they depend on tloeitcome of no elections.

W. Va. State Bd. of Educ. v. Barne®d9 U.S. 624, 638 (19433pe also City of Cleburne v.
Cleburne Living Ctr. 473 U.S. 432, 448 (1985) (“It is phaithat the electorate as a whole,
whether by referendum or otherwise, could not ooitly action violativeof the Equal Protection
Clause, and the City may not agidhe strictures of that Claussy deferring to the wishes or
objections of some fraction of the body politic.” (citation omitted)jtle Rock Sch. Dist. v.

Pulaski Cnty. Special Sch. Dist. Ng. 839 F.2d 1296, 1303 (8th Cir. 198&)pergefell v.

Wymyslo 962 F. Supp. 2d 968, 981 (S.D. Ohio 2013).
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Likewise, Separate Defendants’ fourth ratierastability, uniformity, and continuity of
laws—provides no rationale at all where those laws are unconstitutioBaé Palmer v.
Thompson 403 U.S. 217, 226 (1971) (“Citizens manot be compelled to forgo their
constitutional rights because offigdear public hostility . . . .").

As for Separate Defendants’ fedemaliarguments, the Court noted abdiéndsotis
stance: “State laws defining and regulating marriage, of course, must respect the constitutional
rights of persons, but, subject tiose guarantees, regulation of dotizeelations is an area that
has long been regarded as a virtuatkglusive province of the StatesWindsor 133 S. Ct. at
2691. Further, “[o]ur federalistrsicture is designed to ‘secure[] titizens the liberties that
derive from the diffusion of sovereign powewther than to limit dndamental freedoms.”
Kitchen 755 F.3d at 1229 (quotinjew York v. United State$05 U.S. 144, 181 (1992)).
Arkansas undoubtedly may define and regulate “ihcidents, benefits, and obligations” of
domestic relationships within its bordevgindsor 133 S. Ct. at 2692, but these regulations must
comport with the UnitedStates Constitutionid., and it is this Court's duty to examine
Arkansas’s marriage laws against the Unitehtes Constitution’s guarantee of individual
liberties and protection of fundamental rights.

Separate Defendants’ other rationalesuf on connections between marriage and
procreation and the intess of children. These rationales rafoul of the basic tenets of the
state’s marriage system, one tdaes not distinguish procreaiyrom non-procreative couples.
Further, the Supreme Court haddhthat married couples haveright not to proceate and that
the Constitution protects the rigbt individuals to marry regardlessd their ability or desire to
procreate, including those who are elderly, infertile, and incarcer8esl Lawrencé39 U.S. at

604 (Scalia, J., dissenting) (“[W]hat justéition could there possibly be for denyitg benefits
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of marriage to homosexual couples exgng the liberty protected by tl@onstitution? Surely
not the encouragement of procreatismce the sterile and the elderly aiéwed to marry.”
(quotations omitted))Turner, 482 U.S. at 96 (declaring “a constitutionally protected marital
relationship in the prison context” eveavhen a couple mayot birth a child);Griswold v.
Connecticut 381 U.S. 479, 485-86 (1965) (holding thatrmed couples have a right to use
contraception).

According to Separate Defendants, Arkaisasarriage laws prevent consenting adult
same-sex couples from marrying because horuade cannot procreate. But, as illustrated
above, Arkansas law allows others who cannotngiate to marry. As thTenth Circuit stated,
“[sjuch a mismatch betweendhclass identified by a challerdydaw and the characteristic
allegedly relevant to the state’s interestpigcisely the type of iprecision prohibited by
heightened scrutiny.” Kitchen 755 F.3d at 1219 (citingghaw v. Hunt517 U.S. 899, 908
(1996)). Further, “[a] state manot impinge upon the exerciseafundamental right as to some,
but not all, of the individuals who sharecharacteristic urgetb be relevant.”Id. This is the
bedrock of the Constitution’s guarantee of gwecess and equal protection, and the Supreme
Court has acknowledged such:

The framers of the Constitution knew, and st®uld not forget today, that there

is no more effective practical guatgnagainst arbitrary and unreasonable

government than to require that thanpiples of law which officials would

impose upon a minority must be impoggeherally. Conversely, nothing opens

the door to arbitrary action so effectivedg to allow those officials to pick and

choose only a few to whom they will agplegislation andhus to escape the

political retribution that might be sited upon them if larger numbers were

affected.

Eisenstadt v. Bairdd05 U.S. 438, 454 (1972).

Separate Defendants’ third rationale—that 8tate’s marriage laws “ensur[e] the best

interests of children” becaus$ehildren born as a result ofumion between a man and a woman
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are cared for by their biologicglarents in a stable family environment’—fails for several
reasons. First, Separate Defendants have not explained how allowing same-sex marriage
between two consenting adulall at all preventheterosexual spouses from caring for their
biological children. This ratiom@ also ignores Arkansas'si@ption laws, which declare that
even “[a]n unmarried adult” nyaadopt and that “any individuahay be adopted.” Ark. Code
Ann. 88 9-9-204, -203. Moreover, Arkansas lawrrently allows individuals in same-sex
relationships to adoptSeeArk. Dep’t of Human Servs. v. Col@80 S.W.3d 429, 431, 443 (Ark.
2011);cf. Dep’'t of Human Servs. & Child Welfare Agency Review Bd. v. HQ®&8&IS.W.3d 1
(Ark. 2006). InCole the Arkansas Supreme Court struidvn as unconstitutional Arkansas
Code Annotated 8§ 9-8-304, whigbrohibited individuals “cohabing with a sexual partner
outside of a marriage that is valid under th&afisas Constitution and the laws of this state”
from adopting or serving as a foster pare@ble 380 S.W.3d at 431 (quoting the language of
Ark. Code Ann. 8§ 9-8-304(a)). This statuteopdie[d] equally to cohabiting opposite-sex and
same-sex individuals.ld. (quoting the language of Ark. Coden. § 9-8-304(b)).Further, in
Howard the Arkansas Supreme Court held asonsttutional on sepatian of powers grounds

a regulation of the Child Welfare Agency Revi®ward that stated, in pertinent part, “[N]o
person may serve as a foster parent if aduylt member of that person’s household is a
homosexual.”"Howard 238 S.W.3d at 3.

Separate Defendants’ fifthtr@anale—preserving the “purpes and social norms linked
to the historical and deeply-rooted meaningnafrriage”—also appears to generalize their stated
interests in procreatio and child rearing. This rationaleeither indicates any separate
“purposes” for banning same-smarriage between consenting adalpart from those discussed

above nor shows how same sex marriage endatigess unspecified purposes. As a standalone
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interest, “preserving the traditional institutionofrriage’ is just a kinder way of describing the
State’s moral disapprovalof same-sex couples.” Lawrence 539 U.S. at 601 (Scalia J.,
dissenting). “Moral disapproval diiis group, like a bare desire harm the group, is an interest
that is insufficient to satisfy [even] rational basis review under the Equal Protection Clause,”
much less strict scrutinyLawrence 539 U.S. at 582.

As demonstrated, a most searching exation of Separate Defendants’ proposed
reasons for Arkansas’s marriage laws revealsthiese laws are not narrowly tailored to achieve
a compelling state interest. The bases B#pdefendants suggest for upholding Amendment
83 and the challenged statutes, primarily encongagrocreation and ensng the best interests
of children, in addition to the laws’ mismatchegtans, do not withstand strict scrutiny. This
Court finds that the principgburpose of Amendment 83 andetlthallenged statutes “is to
impose inequality, not for other reasdike governmental efficiency."Windsor 133 S. Ct. at
2694. Amendment 83 of the Arkansas Constitution and Arkansas Code Annotated 8§ 9-11-107,
9-11-109, and 9-11-208 unconstitutionally dengngenting adult same-sex couples their
fundamental right to marry in violation of@hDue Process Clausedathe Equal Protection
Clause of the Fourteenth Amendment to the WnB¢ates Constitution. Therefore, this Court
denies Separate Defendants’ motion to désmand grants plaintiffs’ motion for summary
judgment as to plaintiffs’ claim that the Arkasslaws at issue deny consenting adult same-sex
couples their fundamental right toarry in violation of the Del Process Clause and the Equal
Protection Clause of the Fourteenth Amierent to the United States Constitution.

Given the Court's determination on this issue, the Court declines to reach plaintiffs’
claim alleging a liberty interest protected by the Due Process and the Equal Protection Clauses of

the Fourteenth Amendment to the United &aConstitution (Dkt. No. 16, at 14-15), a claim
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which neither party specifically briefed in itsotions, and plaintiffs’ @im alleging a right to
autonomy, family privacy, and association untle® Due Process Clause of the Fourteenth
Amendment to the United States Constituti@kt. No. 16, at 15-16), a claim Separate
Defendants’ addressed in theending motion to dismiss (DkNo. 18, at 21-23) but to which
plaintiffs did not respond specificallyThe Court dismisses these two claims.

2. Alleged Deprivation Of The Fundamental Right To Travel

The United States Supreme Court has declaedtiie constitutional right to travel from
one State to another is firmly embedda [this country’s] jurisprudence.’Saenz v. RQ&26
U.S. 489, 498 (1999). This right to travel ltasee components. As the Supreme Court has
stated:

[The right to travel] protects the right af citizen of one State to enter and to

leave another State, the right to be treated as a welcome visitor rather than an

unfriendly alien when temporarily pregeim the second State, and, for those

travelers who elect to become permanesidents, the righto be treated like

other citizens of that State.

Id. at 500. “Because travel is a fundamental rigdnty classification which serves to penalize
the exercise of that right, unlessown to be necessary to promoteompellinggovernmental
interest, is unconstitutional.”Minn. Senior Fed’'n v. United State&73 F.3d 805, 809 (8th Cir.
2001) (emphasis in original) (quotighapiro v. ThompsoR94 U.S. 618, 634 (1969)).

In this case, the Jernigans argue that Arkahsasrestricted their right to travel by not
recognizing the marital statuhey obtained in lowa. As amitial matter, as the Court
understands the undisputed fact® fernigans traveled to lowa to marry but were at all times
citizens and residents dfrkansas. For this reason, theu@toquestions whether the Jernigans

have standing to raise this ¢fai Regardless, the Jernigans/énanot shown that Arkansas’s

marriage laws treat homosexual couples who are new citizens or attempting to become citizens
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of Arkansas any differently than the Stateats homosexual couples who were citizens of
Arkansas. The Jernigans have presented neestdthat defendants have applied Arkansas’s
marriage laws to recognize the homosexual rages of other citizens while refusing to

recognize the Jernigans’ marriage. Further, JBmigans were existing citizens of Arkansas
prior to receiving their marriage license inwi@. Arkansas has refused to recognize the
Jernigans’ marriage because it is a samessexriage, not because of the individuals’

citizenship.

The Jernigans also have failed to show that Arkansas’s marriage laws violate the other
components of the right to travel. The Jeamig do not argue that Arkansas’s marriage laws
impose any actual obstacle on tréingl to Arkansas. For example, the Supreme Court has held
that it was impermissible to deter through duradil residency requirementhe migration of
needy persons by imposing a year-long prohibition on welfare assistaec8hapiro394 U.S.
618, or on hospital caressee Memorial Hospital v. Maricopa Coun®15 U.S. 250 (1974).
When a new resident receives benefits at the $ewekas other residents tife state, it is not a
penalty that those benefitge less generous thannedits in other states.See Minn. Senior
Fed'n, 273 F.3d at 810. The fact that Arkansararriage laws treat the Jernigans like other
homosexual citizens of the state of Arkangasves that these laws do not impermissibly
penalize the Jernigans’ right to travel. Therefdhe Court grants Separate Defendants’ motion
to dismiss and denies plaintiffsnotion for summary judgment as to plaintiffs’ claims that
Arkansas’s marriage laws deprive thentladir fundamental right to travel.

3. Alleged Discrimination On The Basis Of Sexual Orientation

Plaintiffs assert that Arkesas’s laws defining marriages between a man and a woman

violate the Equal Protection Cke by discriminating on the basis of sexual orientation. As
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discussed above, the Court agresth Separate Defendants thauning is controlling law with
respect to this claim.

In Bruning the Eighth Circuit held that “theureme Court has never ruled that sexual
orientation is a suspect classification for dquatection purposes” and then applied rational-
basis review.Bruning, 455 F.3d at 866-68ee Rosenbrahi2014 WL 6386903, at *11;awson
2014 WL 5810215, at *5. Thus, the Court must fingusé orientation not tdve a suspect class
and apply rational-basis rew to this claim. The Eighth Ciritialso expressed clearly its belief
that laws prohibiting same-sex marriage wouldspeational-basis reviebased on many of the
same rationales advocated Bgparate Defendants herdBruning 455 F.3d at 867-68see
Lawson 2014 WL 5810215, at *5. Acadingly, this Court isbound to grant Separate
Defendants’ motion to dismiss and deny pi#isit motion for summaryjudgment as to
plaintiffs’ claim of discrimination onthe basis of sexual orientation.

4, Alleged Discrimination On The Basis Of Gender

Plaintiffs assert that Arkesas’s laws defining marriages between a man and a woman
violate the Equal Protection &lise by discriminating on the di@ of gender. Separate
Defendants again primarily argue that this claifforeclosed by the Eight@ircuit’s decision in
Bruning 455 F.3d 859. The Court disagrees. As discussed a@dawangdoes not control with
respect to this claim.See Lawson2014 WL 5810215, at *5 Bruning did not consider—
because it was noasked to considerwhether there is a constitonal right to same-sex
marriage, either because laws forbidding itdeur a fundamental righdr draw impermissible
distinctions based on gender.”).

Separate Defendants also argugpassing that plaintiffs we not treated differently on

the basis of their genddsut they do not develop this argam. The Court disagrees and finds
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that Arkansas’s restriction on same-sex magiag a classification on the basis of gender
because only men may marry mamd only women may marry womerSee Latta2014 WL
4977682, at *14 (Berzon, J., concurring) (“But for thggnder, plaintiffs would be able to marry
the partners of their choice.lRosenbrahn2014 WL 6386903, at *10 (“Because South Dakota’s
law, for example, prohibits a man from mamngy a man but does notgiibit that man from
marrying a woman, the complaint has stated agttéai claim for relief.” (citation omitted));
Lawson 2014 WL 5810215, at *8 (“The State’s permissio marry dependsn the genders of
the participants, so threstriction is a gender-bed classification.”).

That Arkansas’s restriction on same-sexnmage imposes identical disabilities on men
and women does not foreclose a claim thatahes discriminate based on gender.Laving the
Supreme Countejected the argument that anti-misceg@mastatutes did not discriminate based
on race because the statutes applied eqt@lbfrican Americans and Caucasiarisoving 388
U.S. at 8. That rationale applies here as we#e Latta2014 WL 4977682, at *17 (Berzon, J.,
concurring) (“[1]t is simply irelevant that the same-sex mage prohibitions [wilege neither
gender as a whole or on average. Laws that stipiduals of their rights or restrict personal
choices or opportunities solely on the basis of the individuals’ gemmdesex discriminatory . . .
).

Restrictions based on gender are subjecintermediate scrutiny. “The burden of
justification is demanding and it rests entirely on the Statérginia, 518 U.S. at 533. “The
State must show at least that the [challengdd$sification serves important governmental
objectives and that the discriminatory mgaemployed are substantially related to the

achievement of those objectivesld. (quotingMiss. Univ. for Women v. Hogaa58 U.S. 718,
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724 (1982)) (internal quotation marks omitted)The justification must be genuine, not
hypothesized or inventgabst hodn response to litigation.d.

For the reasons discussed above regarding stirutiny, Separate Defendants’ proposed
reasons for Arkansas’s marriage laws do satisfy Separate Defendants’ burden under
intermediate scrutiny. Accorgly, the Court finds that Amendment 83 of the Arkansas
Constitution and Arkansas Code Annotateég 9-11-107, 9-11-109, and 9-11-208 impose
unconstitutional classifications on the basis of gender in violation &dbal Protection Clause
of the Fourteenth Amendment to the United &aConstitution. The Court denies Separate
Defendants’ motion to dismiss and grants glfigl motion for summary judgment on plaintiffs’
discrimination on the basis of gender claim.

V. Remedy

The Court declares that Arkansas’'s nage laws—Amendment 83 of the Arkansas
Constitution and Arkansas Code Annotaff19-11-107, 9-11-109, arft11-208—violate the
Due Process Clause and Equal Protection Clause of the Fourteenth Amendment to the United
States Constitution by precluding same-sex coufptaa exercising their fundamental right to
marry in Arkansas, by not recognizing vakame-sex marriages from other states, and by
discriminating on the basis of gender.

The Jernigans and Austins request that tairt enjoin defendants from enforcing
Amendment 83 and Arkansas Code Annot&e®-11-107, 9-11-109, and 9-11-208 in a manner
that denies plaintiffs the ability to marry in Arkgas or to have their valid out-of-state marriages
recognized in Arkansas. The Jernigans segdgragguest the Court to enter an injunction
against Richard Weiss in his official capacéy Director of the Aransas DFA and George

Hopkins in his official capacity as Executive &itor of the ATRS. Specifically, the Jernigans,
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who are validly married under lowaw, ask this Court to enjo Director Weiss from denying
the Jernigans’ joint tareturns and to enjoin Executive Dster Hopkins from denying spousal
benefits to Pam Jernigan according to the ATRS retirement plan.

“The standard for granting a permanent injunction is essentially the same as for a
preliminary injunction, except that to obtainparmanent injunction the movant must attain
success on the merits.Bank One, Utah v. Guttad90 F.3d 844, 847 (8th Cir. 1999). When
determining whether to grant a motion for a prelanyninjunction, this Courconsiders: (1) the
threat of irreparable harm to the movant; (2 tialance between the hatoithe movant and the
injury that granting an injunctiowould cause other interested pest (3) the public interest; and
(4) the movant’s likelihood of success on the meribmtaphase Sys. Inc. v. CL Sy&40 F.2d
109, 114 (8th Cir. 1981).

The Court finds that the Jernigans and Ausairesentitled to permanent injunctive relief.
As stated above, this Court declares thakafisas’'s marriage laws violate the Fourteenth
Amendment to the United States Constitutioherefore, the Jernigans and Austins have
attained success on the teas required for obtaining a permanent injunctiSee Guttaul90
F.3d at 847. The Court also finds that the Jernigans and Austins have met tlizatdbbase
factors. The Jernigans and Austins’ inabilityeixercise their fundameaitright to marry has
caused them irreparable harm whichveeighs any injury to defendantsSee Elrod v. Burns
427 U.S. 347, 373 (1976) (holding that deprivation of constitutional rights “unquestionably
constitutes irreparable harm.”). Moreover, as Highth Circuit has stade“it is always in the
public interest to protect constitutional rightsPhelps-Roper v. Nixqrb45 F.3d 685, 690 (8th
Cir. 2008). Therefore, the Jernigans and thgshave met their burden for issuance of a

permanent injunction.
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Separate Defendants argue that the Jernigans and Austins may not seek to enjoin state
officials from enforcing state laws. In suppaf that argument, Separate Defendants cite
Massachusetts State Grange v. Ben®r2 U.S. 525 (1926). “[N]o injunction ought to issue
against officers of a State clothed with authotityenforce the law in question, unless in a case
reasonably free from doubt and when necesgaprevent great andr@parable injury.” Id. at
527. The Court is satisfied that the defendantclatbed with authority to enforce the laws in
guestion, that this case is reasonably free fowubt, and that an injunction is necessary to
prevent the irreparable injury tbe Jernigans and Austins.

In accordance with the Supremeuts issuance of a stay kerbert v. Kitchen134 S.

Ct. 893 (2014), of a districtoairt’s injunction against enfoement of state marriage laws
prohibiting same-sex marriage,ighCourt stays execution of thisjunction pending the final
disposition of any appeal to tligghth Circuit Court of Appealslf no timely notice of appeal is
filed, this injunction shall take immediate effegton the expiration of the time for filing a notice
of appeal. See, e.g.Bostic v. Rainey970 F. Supp. 2d 456, 484 (E.D. Valf'd, 760 F.3d 352
(4th Cir. 2014)cert. denied135 S. Ct. 286 (2014Bishop v. United States ex rel. Holdé62

F. Supp. 2d 1252, 1297 (N.D. Oklaaff'd, 760 F.3d 1070 (1BtCir. 2014)cert. denied 135 S.
Ct. 271 (2014).

V. Conclusion

For the foregoing reasons, the Court grants in part and denies in part Separate
Defendants’ motion to dismiss (Dkt. No. 17) apidintiffs’ motion for sunmary judgment (Dkt.
No. 24). The Court grants in palaintiffs’ request for declatory and injunctive relief and

stays execution of the injunction pending the fiiaposition of any timely appeal to the Eighth
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Circuit Court of Appeals or until the time for filirg notice of appeal expires. Specifically, the
Court:

1. Finds that all defendants were properhdaimely served with plaintiffs’ amended
complaint;

2. Determines that this Court should nos&tin from exercising its jurisdiction;

3. Determines that Separate Defendants are pagfendants in this suit and declines to
dismiss them as immune from suit under the Eleventh Amendment;

4. Determines thaBaker v. Nelsord09 U.S. 810 (1972), does not foreclose this Court’s
consideration of the meritd plaintiffs’ claims;

5. Determines tha€itizens for EquaProtection, Inc. v. Bruningd55 F.3d 859 (8th Cir.
2006), does not foreclose this Court's comesidion of the merits of certain of
plaintiffs’ claims;

6. Determines that Amendment 83 of the Arkansas Constitution and Arkansas Code
Annotated 88 9-11-107, 9-11109, and 9-11-208 restricteéhJernigans and Austins’
fundamental right to marry and that theyjuments advanced by Separate Defendants
in support of such laws do not surgivstrict scrutiny, meaning the laws
unconstitutionally deny consenting adult sarag-souples theirundamental right to
marry in violation of the Due Process Glauand the Equal Peattion Clause of the
Fourteenth Amendment to thinited States Constitution;

7. Declines to reach and dismisses plaintiffisiims alleging a libertynterest protected
by the Due Process and the Equal Pradec€lauses of the Fourteenth Amendment

to the United States Constitution and claims alleging a right to autonomy, family
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privacy, and association under the Due Psedglause of thedarteenth Amendment
to the United States Constitution;

8. Determines that, because Arkansas’s raggilaws treat the Jernigans like other
homosexual citizens of the state of Arkanghe laws do not impermissibly penalize
the Jernigans’ right to travel;

9. Determines that, based on the holding Qifizens for EqualProtection, Inc. v.
Bruning 455 F.3d 859 (8th Cir. 2006), and certainthe arguments advanced here,
the Court must find sexual orientation notb® a suspect class, apply rational-basis
review to that claim, and abide by the Elgl&ircuit precedent clely expressing that
such laws would pass rational-basis revieased on many of the same rationales
advocated by Separate Defendants hBraning 455 F.3d at 867-6&ee Lawson
2014 WL 5810215, *5;

10.Determines that Amendment 83 of the Arkansas Constitution and Arkansas Code
Annotated 8§ 9-11-107, 9-11-109, and 9-11-368restrictions based on gender and
that the arguments advanceyl Separate Defendants inpport of such laws do not
survive intermediate scrutiny, meagi these laws impose unconstitutional
classifications on the basis of gender inlaiion of the EquaProtection Clause of

the Fourteenth Amendment taethinited States Constitution.

It is so ordered thi&5th day of November 2014.

Kristine G. Baker
UnitedState<District Judge
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