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INTHE UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF ARKANSAS
WESTERN DIVISION

WELSPUN PIPES, INC., and PLAINTIFFS
WELSPUN TUBULAR, LLC

V. No. 4:13CVv00418 JLH

LIBERTY MUTUAL FIRE
INSURANCE COMPANY DEFENDANT

OPINION AND ORDER

The plaintiffs, Welspun Pipes, Inc., and Mfain Tubular, LLC, suffered an interruption in
business due to a fire that damaged a facilibytite Rock, Arkansas, while the facility was covered
by a commercial insurance policy issued by Lib&ttitual Fire Insurance Company. The plaintiffs
contend that, as a result of the fire, they incuengaenses in mitigating their business loss that are
covered under the policy which Liberty Mutual hafsised to pay. Liberty Mutual denies that the
mitigation expenses at issue are covered; it contends that it has paid all of the covered losses. The
parties have submitted cross motions for summatgment. For the reasons to be explained,
Liberty Mutual’s motion for summary judgmentgsanted, while the plaintiffs’ motion is denied.

[. SUMMARY JUDGMENT STANDARD

A court should grant summary judgment if thedewmce demonstrates that there is no genuine
dispute as to any material fact and the movingyparntitled to judgment as a matter of law. Fed.
R. Civ. P. 56(a). The moving party bears the initial burden of demonstrating the absence of a
genuine dispute for trialCelotex Corp. v. Catretd 77 U.S. 317, 323, 106 S. Ct. 2548, 2553, 91 L.
Ed. 2d 265 (1986). If the moving party meets thatlen, the nonmoving party must come forward
with specific facts that establislyanuine dispute of material fadflatsushita Elec. Indus. Co., Ltd.

v. Zenith Radio Corp.475 U.S. 574, 587, 106 S. (348, 1356, 89 L. Ed. 2d 538 (1986);
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Torgerson v. City of Rochest&43 F.3d 1031, 1042 (8th Cir. 2011 @anc). A genuine dispute
of material fact exists only if thevidence is sufficient to allow easonable jury to return a verdict
in favor of the nonmoving partyAnderson v. Liberty Lobby, In&77 U.S. 242, 248, 106 S. Ct.
2505, 2510, 91 L. Ed. 2d 202 (1986). The Court mest¥he evidence in the light most favorable
to the nonmoving party and must give that partybieefit of all reasonable inferences that can be
drawn from the recordPedersen v. Bio-Med. Applications of Minfz5 F.3d 1049, 1053 (8th Cir.
2015). If the nonmoving party fails to present eviesufficient to establish an essential element
of a claim on which that partgears the burden of proof, then the moving party is entitled to
judgment as a matter of lavid.

Local Rule 56.1 provides that a party moving for summary judgment must annex to the
motion a separate, short and concise statementwfatezial facts as to which it contends that there
is no genuine issue to be tried. The rule adds that a nonmoving party who opposes the motion must
file a separate, short and concise statement ah#terial facts as to which it contends a genuine
issue exists to be tried. Any material facts stated by the moving party are deemed admitted unless
controverted by the statement filed by the nonmoving party.

1. UNDISPUTED FACTS

A. Relevant History

The plaintiffs are subsidiaries of WelspGorp. Ltd., a global pipe manufacturer based in
India. Lib. Mut.’s Mot. for S.J., Ex. 1, dkhani Dep. at 94-95. Welspun Corp. is the parent
company of a group of pipe manufacturdik. This group includes plaintiff Welspun Pipes, Inc.,
a pipe manufacturer based in the United Stated Welspun Tradings Ltd., a pipe manufacturer

based in India.ld., Ex. 2, Johnson Dep. at 129. Welspun ®ipe turn, wholly owns Welspun



Tubular, LLC, and Welspun Global Trade, LLC. PRssp. to Def.’s Undisp. Mat. Facts at 1 |

2-3. Welspun Tubular manufactures pipes in LRk, Arkansas, while Welspun Global is the
marketing arm of Welspun Pipes and is responsible for negotiating and securing purchase orders,
which are fulfilled by Welspun facilities such as Welspun Tubuldr.

In April 2012, Enterprise Products Partnersuated a “Request for Quote Package for the
Seaway Expansion Project.” Lib. Mut.’s Mdbr S.J., Ex. 4 at Seaway 000005. The Seaway
project planned to stretch 670 miles of pipehmmen Cushing, Oklahoma, to Houston, Tex#s.
at Ex. 5, Ohlsson Dep. at 26-28. Enterprise thasconstruction manager for the project. Pl.’s
Resp. to Def.’s Undisp. Mat. Facts at 3,  WelIspun Global bid on th@oject, and in May 2012,
Enterprise awarded six segments of the project—approximately 220 metric tons of Helically
Submerged Arc Welded (HSAW) pipeo Welspun, worth nearly $330 milliomd. at 3, 9 13-14.

After awarding the project to Welspun, Entesprasked whether Welspun could produce a portion

of the pipe as Longitudinal Submerg&at Welded (LSAW) instead of HSAW. at 6, 1 20. Joel
Johnson, a Welspun Global executive, informed Enterprise that Welspun Tubular could not produce
that type of pipe but that Welspun Tradings coudlil.at 6-7, 1 21-22. Welspun and Enterprise
agreed to revise the ordeld. at 7, 1 23. The revision shift&®,592 metric tons of pipe from
production at Welspun Tubular in Little Rock gooduction at Welspun Tradings in Indi&d.
Johnson told Enterprise that the shift woddult in no additional cost to Enterpridd. at 7, 1 24.

With this shift in production to India, thee8way order required the plaintiffs to deliver
approximately 180,000 metric tons of HSAW pipeaalling basis with delivery to be completed

by August 31, 2013. Pl.’s St. of Mat. Facts at 2, { 10.



Production for the project was scheduledeégin on July 25, 2012, with final delivery on
August 31, 2013. Pl.’s Resp. to Def.’s UndisptNracts at 7-8, 11 25-27. On July 14, 2012, a fire
damaged Welspun'’s Little Rock facilitid. at 7-8, {1 25-27. The damage caused Welspun to cease
production until repairs could be maded. at 8, {1 28. At the time difie fire, Welspun Tubular had
three outstanding purchase orders: the Seaway arderder from Access NEX, and an order from
AB-BC. Pl.’s Mot. for S.J.Ex. 2, Chokhani Dep. at 36. Tdfill these orders, Welspun Tubular
was scheduled to be at full production capacitytiie next 12 months, beginning from the time of
the fire. Lib. Mut.’s Mot. for S.J., Ex. 7, Bredeson Rep. at 3.

Welspun Tubular promptly notified Enterprisetloé fire. Pl.’s Resp. to Def.’s Undisp. Mat.
Facts at 8-9, 1 30. Although Welspun Tubular had elfase order with Enterprise and the parties
had prepared a written contract, the written contnadtnot been executed. Lib. Mut.’s Mot. for
S.J., Ex. 12 at Welspun 001179. Neverthelesssmia Tubular gave notice that it was invoking
the force majeure provision in the unexecuted contidctDespite that notice, Welspun Tubular
offered Enterprise two solutions to side-step the force majeure issue. Pl.’s Mot. for S.J., Ex. 7,
Johnson Dep. at 51. Johnson testified that Welspun Tubular first sought to revise the delivery
deadlines but Enterprise rejected this propdsk).Johnson Dep. at 51-52Nelspun Tubular then
proposed shifting a portion of the production to Welspun Tradings in lltdj@ohnson Dep. at 53.

The shift was proposed to allow Welspun Tubulanget the purchase order’s delivery deadlines.
Pl.’s Mot. for S.J., Ex. 13, Johnson Email at Welspun 003009. Whereas the original plan was for

the Little Rock facility to producpipe for the Seaway project intermittently—in July, October and

! Although Johnson testified that he made thisppsal in writing in an email, the plaintiffs
have not produced any documentary evidence of this proposal.
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December of 2012 and March dluigh August of 2013—the proposed schedule, with part of the
production shifted to India, provided for a “singbling campaign” in which the Little Rock facility
would produce pipe for the Seaway projeonirmid-February of 2013 through August of 2013.
Id. at 3009 and 3012. Welspun Tubular asked Welspun Tradings to agree to the shift in order to
prevent Welspun from losing the entire Seawayatel it assured Welspun Tradings that it would
bear all additional costs incurred as a result o§tike. Pl.’s Mot. for S.J., Ex. 9, Chokhani Letter,
August 5, 2012. Enterprise and Welspun Tradings agreed to the shsftviBt.’for S.J., Ex. 12,
Johnson Email at Welspun 045259-60; PI.’s Resp. foddéndisp. Mat. Facts at 12, 1 40-41. The
result was a second shift in production of approxiigat®,000 metric tons gfipe to India. Lib.
Mut.’s Mot. for S.J., Ex. 15, Ben-Ami Rep. at 6.

At the time of the fire, the Welspun Pipes facility in Little Rock was covered by a
commercial insurance policy issued by Liberty Mutcia¢ Insurance Company. Pl.’s Mot. for S.J.,
Ex. 1. The policy provided coverage for neadperty and personal property, equipment breakdown,
loss of business income, which included necessapenses incurred that reduced the loss of
business income, and extra expenddsat LM 000014. The coverage limit for loss of business
income was $68,128,941; its coverdiget for extra expenses was $1,000,00d.at LM0O00017.

In August of 2016, Welspun Pipes retained PriceWaterhouseCoopers, LLP, a forensic
accounting firm, to assist it icalculating and submitting a claim for lost business income. Pl.’s
Resp. to Def.’s Undisp. Mat. Facts at 16, 1 £m behalf of Welspun, the forensic accountants
submitted two preliminary claims for real and personal property gemast business income,
mitigation expenses, and extra expenses—o&eptember 21, 2012, and another on November 15,

2012, Pl.’s Resp. to Def.9ndisp. Mat. Facts at 17, 1 52, and at 20, { 61. The latter submission



claimed a business income loss of apprately $28,000,000 as well as an estimated $14,500,000
in what Welspun Pipes characterized as mitigation expeitest  61. These expenses resulted
from the incremental costs, such as steelepdifferential, excess fight, and double-jointing and
coating costs, associated with the secondshgitoduction to Welspun Tradings. Lib. Mut.’s Mot.
for S.J., Ex. 15, Ben-Ami Rep. at 7. Welsmleimed that it incurred the estimated $14,500,000 in
order to mitigate its loss of business incoma-ether words, if it had not spent the $14,500,000 to
shift the pipe production to Welspun Tradings, it vabhidive been at risk tdsing the entire Seaway
order. Id. at 6. Marc Ben-Ami, the plaintiffs’ fonsic accountant, has since reported that the
plaintiffs incurred actual mitigation expensé$13,413,882 in direct cosiad $495,193 in indirect,
overhead costdd. at 2-3. Liberty Mutual paid a pawn of the direct costs—$413,432—as “Extra
Expenses?'so, according to Ben-Ami, the unpalilect mitigation costs total $13,000,43d. at

2. The indirect, overhead costs of $495,193 have not beenldaat. 3.

Liberty Mutual disagreed with Welspun’s cdlation of its loss obusiness income and its
characterization of the expenses associated with the shift as necessary expenses. Liberty Mutual
agreed that the policy provided coverage for the expenses but considered them “Extra Expenses”
subject to the $1,000,000 policy limit. Pl.’s Mot. for S.J., Ex. 14. Despite this disagreement, the
parties reached a partial settlement in which ttibglutual paid Welspun'’s loss of business income
claimin the amount of $22,300,026 and a tot&1g000,000 for what Liberty Mutual characterized
as the insured’s “Extra Expense” claihil. The partial settlement agreement acknowledged that

Liberty Mutual and Welspun disagreed over the charazttion of the expenses and that a dispute

2 Liberty Mutual also paid $586,568 in storamdld-out costs as “Extra Expensedd.
Thus, Liberty Mutual paid the policy limit of $1,000,000 for “Extra Expenses.”
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remained as to Welspun'’s claim for mitigation expentssThe plaintiffs commenced this action
to resolve that dispute.
B. Relevant Policy Provisions
The relevant portions of the insurance pdligsovide:
C. If coverage for loss dfusinessincome is provided . . . , we will pay for:
1. The actual loss dfusiness income you incur during geriod of
restoration directly resulting from damage byeril insured against to the
type of property covered by this policy atavered location.
2. The necessary expenges incur in excess gfour normal operating
expenses that reducgaur loss ofbusinessincome. We will not pay more

thanwe would pay ifyou had been unable to make up lost production or
continue operations or services.

* % %
5. In determining the actual lossmfsinessincome, consideration must
be given to:
a. The experience of the business before the loss and the

probable experience after the loss;

b. The continuation of only those normal charges and expenses
that would have been incurred had no interruption of production or
suspension of business operations or services happened,

C. The demonstration of an actual loss of sales, income, or rental
income; and
d. Any amount recovered, at sellipgce, for loss or damage to

merchandise that will be considered to have been sold.

6. We will not pay unlesyou are wholly or partially prevented from:
a. producing goods; or
b. continuing business operations or services.

% The policy is Exhibit 1 to the plaintiff's motion for summary judgment.

7



You are required to mitigatgour loss by:

a. Making up lost production withmreasonable period of time
not limited to theperiod of restoration.

b. Continuing business operations or services during¢hied
of restoration.

C. Using any property or service:

(1) owned or controlled byou; or

(2) obtainable from any other sources.
d. Working extra time or overtime.

e. Using inventory.

We will not pay for any loss to the exteit can be reduced through these or
any other means whether atavered location or at any other location.

8. We will not pay for:
* k%
b. Any increase in loss due to:
(1) suspension, cancellation or lapse of any lease, contract,
license or order.
* % %

9. The mostve will pay for a loss under this coverage is the lesser of:
a. Your actual loss dbusinessincome and necessary expense;
or
b. the applicabléimit of liability . . . .

If coverage foextra expenseis provided . . . , we will pay for:

1. Theactualextra expense you incur during geriod of restoration

directly resulting from damage byperil insured against to the type of
property covered by this policy atavered location.

3.

* % %

We will not pay for:



a. Loss ofbusinessincome.

b. Costs which would have been incurred in conductmg

business during the same period hadower ed loss happened.
* k% *

e. Any increase in loss due to:

(1) suspension, cancellation or lapse of any lease, contract,

license or order.
* % %

A. Standard Extensions of Coverage

In the event of aovered loss, the coverage provided by this policy is
extended as follows:

* % %
7. ExtendedPeriod of Restoration
a. If loss ofbusiness income coverage is providedye will pay the

actual loss obusiness income you sustain due to a reduction in
sales, earnings or rental income that directly results from direct
physical loss or damage tour covered property by a peril
insured against, for the additional time required, whewou use
reasonable speed, to restgoarr business to the condition it would
have been inif no loss had occurred. This additional time starts with
the time when theeriod of restoration would end, and continues
for no more than sixty (60) coasutive days immediately following

theperiod of restoration.
* k%

DEFINITIONS
* k *

D. Businessincome means:

Gross earnings, including rental income, plus all other earnings derived from the
operation of the business, less all charges and expenses which do not necessarily
continue.

For example:

1. Manufacturing operations:

The net sales value of production less theafsl raw stock, materials and supplies
utilized in such production.



* % *

L. Extra expense means the reasonable and necessary extra costs:

1. Incurred to temporarily continue as nearly normal as practicable the
conduct ofyour business; or

2. Of temporarily using property or facilities ydur s or others.
3. For purposes of applying theave provision “normal” means the
condition that would have existed hadawover ed loss happened.

* % %

B.B. Period of restoration means:
1. For buildings and equipment, the period of time
a. starts at the time ofcavered loss and,

b. ends when using reasonable speed the building and equipment
could be:

(1) repaired or replaced; and
(2) made ready for operations;

under the same or equivaleplysical operating conditions that
existed prior to the damage.

[11. APPLICATION OF THELAW TO THE FACTS

Where, as here, the Court’s jurisdiction is lsese diversity of citizenship, state law controls
the interpretation of an insurance polidytidwest Regional Allergy v. The Cincinnati Ins. (@5
F.3d 853, 856 (8th Cir. 2015). In Arkansaenstruction of clear and unambiguous contract
language is a question of law for the couBee Nat'l Life & Accident Ins. Co. v. Abh@48 Ark.
1115, 1117, 455 S.W.2d 120, 122 (1970). Adas law also entrusts to courts the initial question
of whether an ambiguity exist&. & A. Constr. Co. v. Benning Constr. C266 Ark. 621, 622, 509
S.w.2d 302, 303 (1974). An ambiguity exists where a provision is susceptible to more than one

reasonable interpretatioistate Farm Fire & Cas. Co. v. Midge®819 Ark. 435, 438, 892 S.W.2d
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469, 471 (1995). In such a case, “[a]n insurance contract is to be construed strictly against the
insurer.” Ingram v. Life Ins. Co. of Ga234 Ark. 771, 773, 354 S.W.3d9, 550 (1962). However,
courts interpret unambiguous contract provisiomsgughe plain, ordinary, and popular sense of the
terms, without resorting to rules of constructi@ee Elam v. First bum Life Ins. C9.346 Ark.
291, 297,57 S.W.3d 165, 169 (2004prris v. State Farm Fire & Cas. G841 Ark. 360, 363, 16
S.W.3d 242, 244 (2000). Faced with unambiguous panssi‘the duty of the courts [is] to give
effect to the plain wording of the policyfhgram, 234 Ark. at 773, 354 S.W.2d at 55@e also
S. Farm Bureau Cas. Ins. Co. v. Re2@8l Ark. 759, 763, 332 S.W.2d 615, 618 (1960). An insured
bears the burden of proving coverage under theypoliaile the insurer bears the burden of proving
the applicability of an exclusion from that coveraBeed 231 Ark. at 763-64, 332 S.W.2d at 617-
18.

The central issue is whether the expenses incurred by Welspun in shifting the cost of
production of a portion of the pipé® the Seaway project to Iradare covered under paragraph C.2
of the policy. Paragraph C.2 provides coverageecessary expenses incurred by an insured to
reduce the loss of business income, with the caveat that Liberty Mutual will not pay more than it
would have paid if the insured had beenhleao make up the lost production or continue
operations or services. The shifting of production to India resulted in Welspun spending
approximately $14,500,000 that it otherwise would not lspemt. The plaintiffs contend that this

shift was necessary in order to avoid losing the entire Seaway*order.

* The evidence is in dispute as to whether there was a genuine risk that the Seaway order
would have been lost, but for purposes dingion summary judgment, the Court views the
evidence in the light most favorable to the plaintiffs.
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Business income is defined in the policy assgrearnings less all charges and expenses. For
manufacturing operations, business income means the net sales value of production less the cost of
all raw stock, materials and supplies used engloduction. To show a loss of business income,
therefore, a manufacturer such as Welspun rsbeiv a decrease in the net sales value of
production. To establish a claim under paragraghofthe policy, a manufacturer such as Welspun
must show that it necessarily incurred expenses in excess of its normal operating expenses that
reduced a decrease in the net sales value of proddctibe.policy covers loss of business income
during the period of restoration and the followingdérextended period of restoration. The parties
disagree as to when the period of restoratimaed. Liberty Mutual contends that the period of
restoration ended on September 25, 20fhereas the plaintiffs contend that the period of
restoration extended into November of 2012.r parposes of ruling othe cross motions for
summary judgment, the Court assumes that thetgfaiare correct that the period of restoration
extended into November of 2012. To establishlasn for coverage of necessary expenses under
paragraph C.2 of the policy, therefore, the plaintiftsst show that the mitigation expenses claimed
avoided a loss of business income, i.e., decredbe inet sales value of production, from the time

of the loss through November of 2012 and for a 60-day period thereafter.

® Paragraph C.2 states, “We will not pay mitvan we would pay if you had been able to
make up lost production or continue operations or services.” Welspun’s claim is that it averted a
loss of business income due to potential lost privoluicnot that it averted loss of business income
due to a failure to continue operations or s8] so the question is what Liberty Mutual would
have paid if Welspun had been unable to make up the lost production.

® Welspun’s second, and last, claim submission calculated losses based on a period of
restoration ending on September 25, 2012. Lib. M3t for S.J., Ex. 11, Ben-Ami’s Rep. at 164.
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The plaintiffs attempt to avoid this conslan by pointing out thataragraph C.2 does not
use the term “covered” nor the terms “periodedtoration” or “extended period of restoration.”
While that is a correct observation, paragraph C.2 nonetheless says that Liberty Mutual will not pay
more in mitigation expenses than it would havie fahe insured had been unable to make up lost
production or continue operationsservices, which means that Liberty Mutual will not pay more
than it would have paid had the messs loss occurred rather than been averted. Liberty Mutual will
pay nothing for a business loss that is not covered, so it will pay nothing to mitigate a business loss
that is not covered. “[T]o be recoverable, thitigation expenses mustlate to a covered loss,
either existing, or imminent.” 11 Steven Plitt, et@buch on Insurancg 168.11 (2016). It would
be absurd to construe the insurance contract to include coverage for expenses incurred to avoid a
loss that would not have been cover&de-Cutting Diversified, Inc. v. United Mut. Ins. C853
F. Supp. 2d 1053, 1058 (E.D. Mo. 2004). An insurance contract should be given a reasonable
interpretation, not one that woulkehd to an absurd conclusiommporters’ & Exporters’ Ins. Co.
v. Jones166 Ark. 370, 375, 266 S.W. 286, 288 (1924). Theegfiban insured incurs mitigation
expenses to avoid a business loss that would have occurred after the period of restoration and the
extended period of restoration, those mitigation expenses are not covered.

According to the plaintiffs’ expert witnedslarc Ben-Ami, if the entire Seaway order had
been lost, the plaintiffs would have lost bussis income in the amount of $69 million. Lib. Mut.’s
Mot. for S.J., Ex. 15, Ben-Ami Rep. at 9. Ben-Ami says that Welspun was able to complete
approximately 32% of the Seaway order in a 6@-period, so “the $69 million of profits . . .
equates to approximately $22 million over a 60-day peritdl."Ben-Ami does not tie the averted

business loss to the period of restoration, the extended period of restoration, or any identifiable
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period of time. He makes no attempt to shoat thut for the claimedhitigation expenses the
plaintiffs would have suffered a decrease mnlet sales value of production during the period of
restoration or the extended period of restoratioAccording to Ben-Ami, Welspun secured
additional contracts for production to take platéate 2013, so “Welspun was considered to be
operating at full capacity for the foreseeable future.” Lib. Mut.’s Mot. for S.J., Ex. 15, Ben-Ami
Rep. at 4. The upshot is that the plaintiffs have no evidence that the mitigation expenses at issue
averted a net decrease in production value during the period of restoration or the extended period
of restoration. Absent evidence that the mitigagigpenses averted a decrease in the net sales value
of production during the period of restoration or the extended period of restoration, the plaintiffs
cannot present evidence on an essential elemémeioiclaim, so their claim must faiPedersen
775 F.3d at 1053.

In addition, paragraph 8.b of the policy prosdéat Liberty Mutuatvill not pay for any
increase in loss due to the suspension, cancellatiapse of any contract. The plaintiffs interpret

this provision to mean that the policy does rmter loss for cancellation of a contract if the loss

" There is evidence that before the fire Welspun intended to produce pipe for the Seaway
order from July 19 through August 812012. PI.’s Reply to Def.’s Br. in Opp. to Pl.’s Mot. for
S.J., Ex. 14, at Welspun 000138. The loss of primlucuring that period of time was part of
Welspun'’s claim for loss of business income. Tgmation of the claim was resolved in the partial
settlement agreement. Welspun also intendpdoduce pipe for the Seaway order during October
and the first three daysg November of 2012ld. That production would have occurred during the
period of restoration or the extended period of restoration. However, Welspun rescheduled the AB-
BC and Access NEX pipe to Octobdrhat pipe was more expensive and resulted in net sales value
in production in October of 2012 that was grettan it would have been if Welspun had produced
Seaway pipe during that period of time as originally planned. Pl.’s Resp. to Def.’s Undisp. Mat.
Facts at 19-20,  59. Welspun characterizes tie asgative [business income] loss for October
because Welspun produced higher priced pipes in Octdldensi other words, Welspun’s net sales
value of production was greater in October of 20 it would have beahit had produced pipe
for the Seaway order during that time.
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occurs after the period of restoration or the extdipeiod of restoration. Bin Sup. of Pl.’s Resp.
to Lib. Mut.’s Mot. for S.J. ab-9. Adopting the plaintiffs’ conruction of this cancelled contract
exclusion, there would have been no coverage §srdbthe Seaway ordere®pt to the extent that
cancellation of the contract caused a decreasetisales value of production during the period of
restoration or the extended period of restoratidgain, the plaintiffs have failed to present any
evidence that those mitigation expenses avertezt decrease in sales production during the period
of restoration or the extended period of resion, so, for the reasons explained, the claimed
mitigation expenses are not covered.
CONCLUSION

Because the plaintiffs have presented noewe to show that the mitigation expenses at
issue averted a business loss that would haeerced during the period of restoration or the
extended period of restoration, those expensasavered under the policy. Therefore, Liberty
Mutual’s motion for summary judgment is GRANTEDocument #72. The plaintiffs’ motion for
summary judgment is DENIED. Document #75.

IT IS SO ORDERED this 2nd day of February, 2017.

[ feon fbr-

J..EON HOLMES
UNITED STATES DISTRICT JUDGE
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