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INTHE UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF ARKANSAS
WESTERN DIVISION

MICHELLE DAY, ADMINISTRATOR

OF THE ESTATE OF JAMES AVERY
DEWEESE, SR. AND ON BEHALF OF

THE WRONGFUL DEATH BENEFICIARIES
OF JAMESAVERY DEWEESE, SR., RUTH
DEWEESE, INDIVIDUALLY, and MICHELLE

DAY INDIVIDUALLY PLAINTIFFS
V. Case No. 4:14-cv-00342 KGB
UNITED STATESOF AMERICA DEFENDANT

OPINION AND ORDER

On June 9, 2014, plaintiff Michelle Day filed this action for medical injury against
defendant the Unitedt&es of America. This action was filed under the Federal Tort Claims
Act, codified at 28 U.S.C. § 267# seq., and is prosecuted in substance under the Arkansas
Medical Malpractice Act, codified at Ark. Code Ann. §164-201 et seq. Ms. Day allegethat
the failure to diagnose hepatocellular carcinoma (“HCC” or “liver cancer”) of James/ Av
Deweese, Sron October 31, 2011, at the John L. McClellan Memorial Veterans Hospital in
Little Rock, Arkansasprematurely caused his death in July 2013 (Dkt. No. 1,9)7 6he states
claims under Arkansas’s medical negligence and wrongful death laws (@kt, N 3541, 42
45).

The Court previously granted in part the governrsemotion for summary judgment
and dismissed with prejudice Ms. Day’s medical negligence claims undersaskéaw (Dkt.

No. 68). In that Order, the Court ordered the parties to file supplementatdpasfto why Ms.

Day’s wrongful death claims should nm# dismissedBoth parties filed initial brief¢Dkt. Nos.
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69, 70 andresponse brief¢Dkt. Nos. 71, 79. For the reasons set forth below, the Court
dismisses with prejudice Ms. Day’s claims under the Arkansas wrongfihl skadute. Thus, this
case $ dismissedvith prejudicein its entirety.

l. Factual Background

The Court incorporates by referenitg prior Order andwill not restate thfacts here
(Dkt. No. 68).

[I. Legal Standard

Summary judgment is proper if the esrete, when viewed in the light most favorable to
the nonmoving party, shows that there is no genuine issue of material fact ie disguhat the
defendant is entitled to entry of judgment as a matter of law. Fed. R. Civ.Gd&igx Corp. v.
Catrett, 477 U.S. 317, 322 (1986). A factual dispute is genuine if the evidence could cause a
reasonable jury to return a verdict for either pamjiner v. Local 373, 513 F.3d 854, 860 (8th
Cir. 2008). “The mere existence of a factual dispute is insufficient alone toubramasy
judgment; rather, the dispute must be outcome determinative under prevailingdahoivay v.
Pigman, 884 F.2d 365, 366 (8th Cir. 1989). However, parties opposing a summary judgment
motion may not rest merely upon the allegationsheir pleadings. Buford v. Tremayne, 747
F.2d 445, 447 (8th Cir. 1984). The initial burden is on the moving party to demonstrate the
absence of a genuine issue of material f&#otex Corp., 477 U.S. at 323. The burden then
shifts to the nonmovinggsty to establish that there is a genuine issue to be determined at trial.
Prudential Ins. Co. v. Hinkel, 121 F.3d 364, 366 (8th Cir. 2008). “The evidence of the non
movant is to be believed, and all justifiable inferences are to be drawn in his fAwnder’son v.

Liberty Lobby, Inc., 477 U.S. 242, 255 (1986).



1.  Analysis

The claim now at issue is Ms. Day’s claimder the Arkansas wrongful death law
wrongful death action is for the recovery of damages the heirs sufferedressila of the
decedent’s deathMcDonald v. Pettus, 988 S.W.2d 9 (Ark. 1999). In her complaint, for relief,
Ms. Day seeks “compensatory damages against the defendant for the wroagfubfdé&ames
Avery Deweese, Sr., including but not limited to, the grief suffeasdyell as the expense of the
funeral and other related costs.” (Dkt. No. 1, § 44). She also seeks “a judgment for all
compensatory damages against the Defendants, including, but not limited tof, édoggsyment
of life, the loss of life, as well as faral expenses, and related costs against the Defendants in an
amount to be determined by the jury, plus cost and all other relief to which thefiBlanaty be
entitled, including, but not limited to, the claims on behalf of the wrongful death tianiet of
the decedent, and for any and all other damages that the Plaintiffs and beeefcmrentitled
to recover.” (Dkt. No. 1, 1 45).

The Court ordered supplemental briefing to address specifically whisiigroximate
cause standard applicable ¢imsunder the Arkansas wrongful death statutthéssame as the
proximate ause standard applicable to Ms. Dagigdical negligence claimsin the Court’s
previous Order on the government’'s motion for summary judgment, the Court notechihat “t
Court acknowledges some inconsistency in rulings of the state circuit couttse issue of
whether the damages provision of the Arkansas Medicdprdctice Act vitiates the Arkansas
wrongful death statute. This Court relies on prior federal district courdides in the Eastern
and Western Districts that hold that damages recoverable by beneficiaries hengdaomngful
death act are not incongat with the Arkansas Medical Malpractice Acgee McMullin v.

United Sates, 515 F.Supp.2d 914 (E.D. Ark. 200Meredith v. Buchman, 101 F.Supp.2d 764



(E.D. Ark. 2000);Foncannon v. Phico Insurance Co., 104 F.Supp.2d 1091 (W.D. Ark. 2000).
(Dkt. No. 68, at 1%

In its initial supplemental ef, the government acknowledges thoases and agredsat
thosecases hold that the damages recoverable by the beneficiaries under the wrongfattdeath
are not inconsistent with thArkansas Mdical Malpractice Act. The government argues
however,that the instant & is distinguishable from those cases contends that[i] n those
cases, the courts rejected the argument that the medical malpractice statute’s gaovésies
superseded the wrongful death statute’s provistomhich would have prevented recovery for
statutory beneficiaries. The plaintiffs there were allowed to allegveecander both damages
provisions. Those cases are distinguishable from the case at bar becauséntifieere has
failed to establish liability for the underlying medical negligerszel, therefore, cannot recover
damages.(Dkt. No. 69, n2).

Ms. Dayalsorelies on theséederal courtcases in her initial supplemental briethe
Court understands Ms. Day tote these casesin support of her argumenhat the medical
malpractice statute is not inconsistent with the wrongful death statlge Day also cite§irst
Commercial Bank, N.A., Little Rock, Ark. v. United Sates, 727 F. Supp. 1300, 1302 (W.D. Ark.
1990), in support of her argumehttactions for survivorship and actions for wrongfelath are
separate and distinct in nature. This Court agteasthemedical malpractice and wrongful
deathstatutes are not inconsistent, but the Court finds that the truehissaes thathe wrongful
death claim stems frorand is dependent updhe medicalnegligenceclaim, which has been
dismissedwith prejudice.

The government contends that the proximate cause standard is the same tbe both

medical negligence and wrongful deataims because e wrongfuldeathaction is derivative



in nature from of the underlying tort.” (Dkt. No. 69, a2)1-Further, the government argues that,
because the wrongful death claim is based upon the prewallesiyed medical negligence, it
must alsobe dismissed.Ms. Day argues that the proximate cause standarth&mrongful

death claim is different from that of medical negligence claims, sdredcontends that“by

looking to the language of the stws, it is clear that both thdamages and theausation
standard of the Medical Malpractice Statuteseparate and distinct from the damages and
causation requirement includedtire Wrongful Death Statute(Dkt. No. 70, at 2).Ms. Day’s
argument is rooted in the idea that the plain language of the wrongful death statigt® letito

an ordinary negligence standard on the issue of proximate causation for the statutory
beneficiariesclaim (Dkt. No. 70, at 2).

The Arkansas wrongful death statute states, in pertinent part:

(a)(1) Whenever the demof a person or an unborn child as defined Br&102

is caused by a wrongful act, neglect, or default and the act, neglect, dit defau

would have entitled the party injured to maintain an action and recover damages

in respect thereof if death had not ensued, thenraavery such case, the person

or company or corporation that would have been liable if death had not ensued

shall be liableto an action for damages, notwithstanding the death of the person

or the unborn child as defined in 818102 injured, and although the death may

have been caused under such circumstances as amount in law to a felony.

Ark. Code Ann. § 16-62:02(a)(1).

Both partiesarguethat kecause a wrongful death action was created by statute, it must be
strictly construed.Estate of Hull v. Union Pac. RR. Co., 141 SW.3d 356, 358Ark. 2004). The
wrongful death statute alsslows certain enumerated statutory beneficiaries to recover damages
for their own individual personal lossSee Ark. Code Ann. § 162-102(d)(1); Ark Code Ann.
816-62102(f)(1). The Court understands Ms. Day to be arguing, thatause the Arkansas

medical negligence statute and wrongful death staiaeide for different damages, this Court

should applydifferent proximate causation standards—the causation standard in the medical



malpractice statute to medical negligence claims and the ordpragymate causation tort
standard to the wromfg death claim. Ms. Day contends that[b] ecause the wrongful death
claim is a separate claim, with separate damabgesprdinary standard for proximate causation
should apply. This standard is sdorth in AMI 501, which stees as to proximate causation:
‘[w]lhen | use theexpression proximate caugemean a cause which, in a naturatl @ontinuous
sequence, produces damage and without which the damage maiuldhve occurred.’ This
appoach does not contemplate the all or notlapgroach used in medical malpractice claims.
(Dkt. No. 70, at 4). The Court is not persuaded by thisraegi

In support of itsassertiorthatan action for wrongful death is derivative in nature from
the original tort under which it is brougtihe government cites a series of Arkansas caSes.
Estate of Hull v. Union Pac. RR. Co., 141 S. W.3d 356, 35%(k. 2004) (holding that a
settlemenbf the underlying tort action precluded prosecution under the wrongful death statute);
Brown v. Pine Bluff Nursing Home, 199 S.W.3d 45, 4TArk. 2004) (ruling that the second
dismissal of the underlying negligenclaim with prejudice precluded recovery by the wrongful
death beneficiaries)Searcy Healthcare Center, LLC v. Murphy, 2013 Ark. 463, *4 (2013)
(holding that wrongful death beneficiaries were bound by an arbitration agreemeutieedxiey
the decedent) The government further contends thethen the underlying action is reduced to
final judgment, the claims on behalf of the statutory beneficiaries are eistveg.Hull, 141
S.W.3d at 358citing Smmons First National Bank v. Abbott, 705 S.W. 2d 3 (1986)).

This Court finds persuasive the reasoning of the Arkansas Supreme Gdulit in

Although the right of next of kin to recover under the Arkansas death statute is

not a mere continuation of the original right of the decedent, but is a new action in

the sense that it arises at a different time, that the beneficiaries are different, and

that the measure of damages is different, still it is a derivative action, and,

arises only where the original right of the decedent has been presdiued,
181 F. Supp. at 653.



* % %

Similarly, in the present case, since the wrongful death statute is derivative in
nature from the original tort, and since the original right of the decedent was
settled and thus, no longer preserved, the defense of a ettlensent with the
decedent can be imposed by Union Pacific in the wrongful death action.

Hull, 141 S.W.3dt 359-60.

In this case, the Court dismissed with prejudice Ms. Day’s underlying medid@janeg
claim which constituted the alleged wronghadt pled byMs. Dayfor which she brought the
wrongful death action on behalf of the statutory beneficiaries. Ark. Code Ann.-&2-16
102(a)(1). Thus, the “original right” of the decedent is not preserved because it wasséidmis
by this Court’s prior Orde See Hull, 141 S.W. 3d at 360.

In the Order dismissing the medical negligence claim, @asirtheld thatMs. Day has
not presented through Dr. Stark or Dr. Bentley’'s proffered expert opinions anuotegti
sufficient evidence that, but for the government’s alleged conduct in October 2011, Wéedee
would have receivedny one of a number of treatments examined by Ms. Day’'s exaeds
survived past July 2013As a result, te Courtdeterminedthat Ms. Daydid not provide the
requisite expert testimony to show a genuine issue of material fact exists &steis ite
proximate cause on her medicedgligenceclaim prosecuted under Arkansas law. Because Ms.
Day did not meet her burden of proving proximateseaas to her medical negligence claina
because this Court concludes that her wrongful death claim derives from or is based on her
medical negligence clainbased on Arkansas case law, this Court findsthieejovernments

entitled to judgment as a matter of lawMs. Day’s wrongful death claim.



IV. Conclusion

In sum, the Court finds that Ms. Day has not provided the requisite expert testimony
show a genuine issue of material fact exists as it relates to proximate causewronyful
deathclaim prosecuted under Arkansas lawhe Court grants the government’s motion for
summary judgmenin its entirety(Dkt. No. 42). All of Ms. Day’s claims are dismissedith
prejudice.

So ordered this 18 day of June, 2016.

Tt 4 P

Kristihe G. Baker
United States District Judge




