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INTHE UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF ARKANSAS
LITTLE ROCK DIVISION

ANTHONY SELLS PLAINTIFF

REG #04147-063

V. Case No. 4:14-cv-00638 KGB

UNITED STATESOF AMERICA DEFENDANT
ORDER

The Court has reviewed the Proposed Findings and Recommendations
(“Recommendations”) submitted by United States Magistrate Judge JerGaVdneau (Dkt.
Nos. 30). The United States moved for an extension of time to file objections to the
Recommendations (Dkt. No. 31). The Court grants the motion for extension of time, and will
consideras timely filed the objections filed byhe United $tes to specific parts of the
Recommendations (Dkt. No. 32). Plaintiff Antho8glls did not file any objectionsind the
time for filing objectionshas passedAfter carefully considering thRecommendations and the
objections, anaftermaking ade novoreview of the record in this case, the Court adopts in part
and rejects in part the Recommendations.

Mr. Sells is an inmate &tCl Forrest CityLow. Mr. Sdls filed apro secomplaint
pursuant to the Federal Tort Claims Act (“FTCA”), 28 U.S.26§1,et seq. alleging that he
was denied adequate medical care for a lump on his face, denied prescribed meditdtion
given an unsafe medication combination for his elevated blood lipid levels. Mr. Sells also
claimedthathe was denied healthier fruits and vegetables that were prescribed by hisaphysi
because he is not allowed sufficienhé to eat them. The United States filed a motion to
dismiss or, in the alternative, a motion for summary judgment, a brief in supportsetdraent

of facts(Dkt. Nos. 10, 11, 12). Mr. Sells filed a response, brief in support, and a responsive
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statement of facts (Dkt. Nos. 24, 25, 26). Judge Cavaneau held a hearing on the motion on July
28, 2015. Mr. Sells testified at that hearing.

The Court agrees witbudge Cavaneau’s recommendation to dismiss Mr. Sells’s denial
of prescribed medication claim, unsafe medication combination claim, and clainhetha
denied time to eat healthier fruits and vegetables as prescribed by hisgrhysidieUnited
Statesdoes not object tahose portion®f the Recommendations. Afterda novoreview of the
record, the Court adopts the Recommendations to diswitbeut prejudiceeach of those
claims.

The United Statesdoes object, however, to Jud@avaneals recommendatio with
regard to Mr. Sells’s claim that he was denied medical care for a lump €acéis TheUnited
Statescontends that the factual conclusion that Mr. Sells suffered “from what was obviausly a
active, uncomfortable infection for almost a year” i®eeous and unsupported by the evidence.
In addition, theUnited Stategontends that additional evidence, in the form of an affidavit from
Dr. Martin Tindel, reveals thatudge Cavaneaerred by concludinghat the record entries of
June 2014, directinghe schedulingASAP’ or as soon as possihie no uncertain terms, araf
Deember 2014, tating that Mr. Sellswaslost to followup, are adequate medical evidence of
negligence to prevesummary judgment on this clainBSpecifically, thdJnited Statesontends
that Dr. J. Chapman routinely included the teA$AP’ on his consultation requests, even when
the nature of the inmate’s medical condition did not require immediate or urgeittetahen
and that, in the medical opinion of Dr. Tindell, Dr. Chapman’s use of this term was inappropriat
under the circumstanced he United Statesontends that the evidence in the record shows that

there was no negligence in scheduling the removal of Mr. Seifgceous cyst.



First, thisCourt notes that Mr. Sells filed his complaint pursuant to the FTCA. Congress
enacted the FTCA as a limited waiv# the sovereign immunity ahe United States.Johnston
v. United States85 F.3d 217, 2389 (5th Cir. 1996) (citindJnited States v. Kubricld44 U.S.
111, 1718 (1979). Subject to some exceptions, the United States is liable in tort for certain
damages caused by the negligence of any employee of the Government “if a private perso
would be liable to the claimant in accordance with the law of the place where treomission
occurred.” 28 U.S.C. § 1346(b). Substantive state law determines whether a causanof acti
exists. F.D.I.C. v. Meyer 510 U.S. 471, 4781994) (state law isthe source of substantive
liability under the FTCA; Johnston 85 F.3d at219. Therefore, this Court turns to Arkansas
law.

Mr. Sells’sclaim that he was denied medical care for a lump on his face is governed by

the Arkansas Medical Malpractice Act. In an action for medical injury, uAdensas law, a
plaintiff must prove the applicable standard of care and a deviation therefrons, thel@sserted
negligence is a matter of common knowledge. Ark. Code Ann-1846206(a)(1)2).
Specifically, Ark. Code Ann. 816-114-206 states, in pertinent part, that:

(@) In any action for medical injury, when the asserted negligence does not lie
within the jury’'s comprehension as a matter of common knowledge, the
plaintiff shall have the burden of proving:

(1) By means of expert testimony provided only by a medical care
provider of the same specialty as the defendant, the degree of skill and
learning odinarily possessed and used by members of the profession of
the medical care provider in good standing, engaged in the same type of
practice or specialty in the locality in which he or she practices or in a
similar locality;

(2) By means of expert testimp provided only by a medical care

provider of the same specialty as the defendant that the medical care
provider failed to act in accordance with that standard.



Ark. Code Ann. 8§ 16114-206(a)(1)2). The Arkansas Supreme Court has stated that it i$ “wel
settled” that “a plaintiff must present expert testimony when the assertegenegl does not lie
within the jury’'s comprehension as a matter of common knowledge, when the agplicabl
standard of care is not a matter of common knowledge, and when thenyst have the
assistance of experts to decide the issue of neglige@bson v. Tinnin911 S.W.2d 246, 249
(Ark. 1995). InBroussard v. St. Edward Mercy Health ®&ys Inc, 386 S.W.3d 385 (Ark.
2012), tke Arkansas Supreme Court struck down a partbthe Arkansas Medical Malpractice
Act requiring that the expert testimony be provided only by a medicalpcavider of the same
specialty as the defendant. The remainde8 @6-114206(a)(1) and (2) was unaffectedd
remains controlling law in this case

When expert testimony is required for proof of a plaintiff's claim for medica
malpractice, and the defendant demonstrates the plaintiff's failure to pritduequisite expert
testimony, then the defendant ldemonstrated that no genuine issues of material fact exist for
presentation to a juryand the defendant is entitled to summary judgment as a matter of law.
Tinnin, 911 S.W.2d at 250. Moreover, the Arkansas Supreme Court has stated that “mere
statementsof what treatment should or should not have been provided do not qualify as
statements setting forth the applicable standard of cavitchell v. Lincoln 237 S.W.3d 455,
459 (Ark. 2006)(citing Dodd v. Sparks Reg’'l| Med. Ctr204 S.W.3d 579 (Ark. App2005)
(declining to find an expression of the standard of care in a statement that, &ttehding
doctors and hospital staff had exercised due care, it is more likely than nohthataintiff's
decedent would not have committed suigjdBryar v. Touchstone Physical Therapy, In865
Ark. 295, 304, 229 S.W.3d 7, 14 (2006) (affirming summary judgment and holding that, in an

action for medical malpracticéquestions of fact” regarding the treatment rendesgt not



withstand summary judgment withbsome explanation of their significanas it relates to the
standard of carehy an expert withess)Tinnin, 911 S.W.2d 246 (Ark. 1995) (rejecting an
argument that assumed that “simply because treatment is available foriGalmedry, it
follows that it is negligence for a medical care provider not to provide thenget). The
Eighth Circuit has applied expert affidavit requirements derived from state law to medical
malpractice claims filed under tH€TCA. Bellecourt v. United State994 F.2d 427 (8th Cir.
1993) (affirming dismissal of prisoner's medical malpractice claims filed under theAFTC
because the prisoner failed to present an expert affidavit as required sbtaiaw)

Under Arkansas law, Mr. Sellstdaim that the defendants failed to provide treatment for
a sebaceous cyst requires expert testimony establishing the standard oiVtere confronted
by a motion for summary judgment challenging his cldin, Sells has provided no such expert
testimory. This Court is not persuaded by the record evidence, even drawing all reasonable
inferences in his favor, that Mr. Sells’s claim survives summary judgment. Cltzapman’s
notation that the excision surgery should be schedW&RAP’ does not satisfy threquirement
for expert testimonyestablishing the standard of card-urther, without expert testimony
demonstrating why such a recommendation should be followed, there is no record evidence
whether the alleged negligence caused Mr. Sells’s alleged h@fmHarris v. United States
Case No. 2:128v-00123BMS, 2014 WL 5384565, at *PE.D. Ark. 2014) denying summary
judgmentbased on record evidence thedter prison health services assessed a tendon and nerve
injury and recommended “repair within two &ks,” plaintiff inmatedid notsee an orthopedic
physicianfor more than two weeks and orthopedic physitiendeterminedt was “likely too
late for primary tendon repair”). Further, there is no indication that Mr. Batilsequested that

this Court appoint an expert witness for hifee, e.gRueben v. United StateSase No. 2:1-3



cv-00033DPM, 2014 WL 5460574 (E.D. Ark. 2014) (examining when it may be appropriate to
grantan indigent inmatelaintiff’'s request for a coudppointed expert).

In this Court’s view, at mosDr. Chapman’s statement is a recognition that treatment
was available and that, in Dr. Chapman’s opinion, such treatment should have been rendered
quickly. Arkansas courts, however, have rejected the notion that such conclagemnyestts
concerning what treatment should or should not have been provided are sufficiesiblishetite
standard of carer to prove causation between the alleged negtigeand harm Thus, even if
this Court were to conclude that Dr. Chapman’s notes in Mr. Sells’'s medicaohktituted
expert testimony, that testimony does not establish the standard of caqeliasdr by Arkansas
law. Therefore, Mr. Sells’slaim must be dismissed for failure to satisfy the requirements of the
Arkansas Medical Malpractice Act.

Accordingly, this Court dismisses Mr. Sells’s denial of prescribed migmhcalaim,
unsafe medication combination claim, and his claim that heniedi¢ime to eat healthier fruits
and vegetables as prescribed by his physician for the reasons set out in the Proptisgs Fi
and Recommendations. In addition, for the reasons stated in this Order, the Court grants the
motion for summary judgment fildoly the United States with regard to Mr. Sells’s claim that he
was denied medical care for a lump on his face. Mr. Sells failed to adhtbeerequirements of
Arkansas’s Medical Malpractice Act for each of these claand the United States is entitled
summary judgment as a result. A Judgment dismissing Mr. Sells’s case will bedeoyer
separate Order.

So ordered thi8rd day ofMarch 2016.

Kllistine G. Baker

United States Districludge



