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IN THE UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF ARKANSAS
LITTLE ROCK DIVISION

TANZA NELSON and
HELEN EDWARDS PLAINTIFFS

V. Case No. 4:1&v00605 KGB
JIMMY BANKS, in his official capacity

as Warden of the Varner Unit and in his

individual capacity, and the

ARKANSAS DEPARTMENT OF CORRECTION DEFENDANTS

OPINION AND ORDER

Plaintiffs TanzaNelson and Helen Edwards are former employees of the Arkansas
Department of Correction (“ADC”) at the Varner Unit. Bdihng suit againsthe ADC and
Jimmy Banks, Warden of the Varner Uralleging a variety of claims Several motions are
pending: (1) a motion for partial summary judgment filed by Ms. Nelson and Ms. EdWwéads (
No. 5); (2) a motion to dismiss Ms. Nelson’s claifiesd by the ADC and Warden Banks (Dkt.
No. 6); (3) a motion to dismiss Ms. Edwards’s claifites] by the ADC and Warden Banks (Dkt.
No. 12); (4) a motion to strike portions of plaintiffs’ complaint and amended complathby
the ADC and Warden Banks (Dkt. No. 15); and an “alternative” motion to remand included in
Ms. Nelson’s response to defendants’ motion to dismiss and motion to strike (Dkt. No. 20).

l. Background

The ADC and Warden Banks complain that plaintiffs’ counsel “has spliced two
completely unrelated lawsuits into a single complaint,” thety make no request to sever Ms.
Nelson and Ms. Edwards’s claims into separate suits (Dkt. No. 7, at 1). Then@lbnot issue

a ruling on whether these cases should be severed unless properly requestedoty mot
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However,to evaluate the pending motions, the Court will present the factuapraxceddural
backgrounds of Ms. Nelson and Ms. Edwards’s cases separately.
A. Tanza Nelson

Ms. Nelson was terminated from the ADC on September 2, 2011 (Dkt. No. 4, 1 25). She
originally filed suit on January 27, 2015eeComplaint,Nelson v. BanksCa® No. 5:12cv-
00292 (E.D. AR July 27, 2012pPkt. No. 1). Her case was voluntarily dismissed on June 9,
2014. SeeOrder,Nelson v. BanksCase No. 5:12v-00292 (E.D. AR June 9, 2014pkt. No.
20). She filed her present action in the Circuit Court ataBki County, Arkansa®n June 8,
2015 (Dkt. No. 7, at 4). The ADC and Warden Banks removed the case to this Court on
September 29, 2015 (Dkt. No. 1, at 1).

The factual allegations in Ms. Nelson’s earfited action are identical to the allegations
she makesow. In both actions, she named as defendants the ADC and Warden Banks in his
official and individual capacity.This Court summarized her factual allegations in its Opinion
and Order on defendants’ motion to dismiss ingasier filed actionand the Couradoptsthat
summarynow. SeeOpinion and Order at-4, Nelson v. BanksCase No. 5:1:2v-00292 (E.D.
AR May 9, 2013)Dkt. No. 13). In hercurrent casé,Ms. Nelson brings claims foetaliation as
well asracial and gender discrimination pursuant to 42 U.S.C. § 1981 and 42 §.3983.
She assertsacial and gender discrimination claims, as well as a retaliation claim, under the
Arkansas Civil Rights Act (“ACRA”) Ark. Code Ann. 8§ 16-123-10dt seq She also claims that

her rights ofaccess to the courts and free speech under the First Amendment were violated.

1 In her earlier filed action, Ms. Nelson included discriminatima retaliationclaims

under Title VIl of the Civil Rights Act of 1964 (“Title VII”), 42 U.S.C. § 2008eseq She does
not include Title VII claims in her present action.
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B. Helen Edwards

Ms. Edwards, like Ms. Nelsompyreviouslyworked at the ADCbuther employmentvas
terminated. At this stage of the proceedings, the Court accepts abdraegations in the
amended complairfDkt. No. 4). While working for the ADC, Ms. Edwards also worked for the
Varner Unit Employee Corporation (“VUEC”), an employee benefit corporatios. Bdwards
contends that she was not compensated for her work for VUEC, which she claimedvilbéat
Arkansas Minimum Wage Act.

In December 2010, Warden Banks directed VUEC’s Chief Executive Officer to loan an
employee an amount of money in excess of $100. Making a loan of that sizedreugrnnber
approval, but a such approval was given. Despite that fiats, Edwards alleges thstUEC's
Chief Executive Officer followed Warden Banks’s orders and made the loan to fieyem
who failed to repay it in a timely manner, another violation of VUEC policies. Wdsdaks, a
Caucasiamale, was not disciplined for these violations.

Ms. Edwards, & African America female complained about this behavior to Warden
Banks and ADC managementMs. Edwards claims thatvarden Banks did not address Ms.
Edwards’s complaint, but rathée began investigating and scrutinizing her ie tlollowing
weeks. Ms. Edwardadmitted to taking laundry detergent and other items for personal use, and
shemaintains sh&vas firedas a reult. Caucasiamale employees who had done far worse were
not terminated as a result of their transgressiacsording to Ms. Edwards.

The exact date of Ms. Edwards’s termination does not appear in the amended complaint,
but she originally filed suitni the Circuit Court of Jefferson County, Arkansas August 19,
2011,against the ADC, Warden Banks, and VUEC (Dkt. No. 13, at 2). In her original action,

she allegedlaims of ra@l and gender discrimination pursuant to § 1983 as well as violations of



the Arkansas WhistiBlower Act (“AWBA”), Ark. Code Ann.88 2%1-601, et seq. the
Arkansas Minimum Wage AtAMWA”) , Ark. Code Ann. 88 1-:#-201,et seq. andthe Fair
Labor Standards A¢tFLSA”), 29 U.S.C. 88 20%kt seq (Dkt. No. 12-2, at 1).

On September 25, 2014, the Jefferson County Circuit Court granted defendants’ various
motions to dismiss Ms. Edwards’s case, dismissing all of her claims against thea#®dC
Warden Banks without prejudice and her claims against VUEC with prejudice. dWards did
not appeal this decision (Dkt. No. 13, at 3). Instead, on September 25, 2015, her counsel
amended Ms. Nelson’s complaint in this action to include Ms. Edwards’s claims (Dkt..No. 4)
Ms. Edwards raises the same claims against the ADC and Wardés Barshe did in her
original action while adding race discrimination and retaliation claims pursuant to the ACRA
She does not reallege her claims against VUEC, whiobta party to this suit.

Il. Jurisdiction

As a preliminary matter, the Court must address the jurisdictional questioth iraides
parties’filings. This case was initially filed in the Circuit Court of Pulaski County, Arkansas.
On September 29, 2015, Warden Banks and the AB@oved the cage this Court and filed a
motion to dismiss Ms. Nelson’s claims. In their motion to dismiss, Warden Badkbe& ADC
raise the defense of sovereign immunity (Dkt. No. 7,-&). 7Ms. Nelson argues that the Court
does not have jurisdiction over this casal must remand it or, alternatively, that by removing
this case, Warden Banks and the ADC waived sovereign immunity (Dkt. No 20, at 1G.odie

will address Ms. Nelson’s wavier argumanita in section IV.C of this Opinion and Order.

2 Ms. Nelson makes a passing reference to an argument that this case should be

remanded because the notice of removal was filed without the consent of all defenéants (D
No. 20, at 4). See28 U.S.C. § 1446(b)(2)(A). Warden Banks and the ADC are thg onl
defendants in this case, and they are represented by the same counsel, who filedf notice
removal on behalf of both defendants. For these reasons, the Court rejects BissNetpiest

for a remand based on the consent argument.
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As for Ms. Nebkon’s jurisdictional argument,edieral district courts have removal
jurisdiction over “any civil action brought in a State court of which the districttgafrthe
United States have original jurisdiction.” 28 U.S.C. § 1441. Ms. Nelson and Ms. Edwards
dlege violations of federal law, meaning this Court has original jurisdiction oeardase.28
U.S.C. 8 1331. Therefore, the Court has removal jurisdictimarden Banks and the ADC'’s
asserted defense of sovereign immunity to certain state law aakessnot destroy this Court’s
jurisdiction. Seeg e.g.,Tarasenko v. Univ. of Arkansa&3 F. Supp. 3d 910, 921 (E.D. Ark. 2014)
(dismissing state law claims on the basis of sovereign immhbuaitgddressing remaining claims
in employment discriminationug). Similarly, even if some of Ms. Nelson’s claims may be
barred by the Eleventh Amendmerthé presence in an otherwise removable case of a claim that
the Eleventh Amendment may bar does not destroy removal jurisdiction that would s¢herwi
exist.” Wisconsin Dep't of Corr. v. Schacti24 U.S. 381, 386 (1998). Therefore, the Court
finds that it has removal jurisdiction. Ms. Nelson and Ms. Edwarddterhativé motion to
remand is denied (Dkt. No. 20).

1. Motion For Partial Summary Judgment

Ms. Nelson and Ms. Edwards moved fpartial summary judgment dismissirany
defenseshe ADC andWarden Banks may have for service and process issues (Dkt. Nbhé).
ADC and Warden Banks responded to the motion (Dkt. No. 9). In their answer to thalorigin
complaint, Warden Banks and the ADC reserved their right to object on the basis of
insufficiency of process and of service of process (Dkt. No. 3, § 44). Warden Bahkisea
ADC have not taken any action in regard to these potential defenses.

Ms. Ndson and Ms. Edwards’s motion is denied, as they cite no authority upon which the

Court should grant their motion and failed to follow the requirements of Local Rulesd.2 a



56.1 of the Local Rules of the United States District Court for the EasteWaesigrn Districts
of Arkansas when filing their motionLocal Rule 7.2 provides thaertain motions, including
motions for summary judgment, mu$ie accompanied bylaief consisting of a concise statement of
relevant facts and applicable law.” LocallR56.1 provides that in additida the requirements set forth

in Local Rule 7.2, any party moving for summary judgment masinex to the notice of motion a
separate, short and concsatement of the material facts as to which it contends there is no
genuine dispute to keéed.” Ms. Nelson and Ms. Edwards did not file a brief in support of their
motion for partial summary judgment or a statement of undisputed material Aaxtsrdingly,
their motion for partial summary judgment is denied (Dkt. Bo.

V. Motion To Dismiss Tanza Nelson’s Claims

Warden Banks and the ADC filed separate motions to dismiss against Ms. Nelson and
Ms. Edwards. They support their motion witlkke arguments regarding dismissal of Ms.
Nelson’s claims: (1) her ACRA claims are barred by the statute of limitationep(2ACRA
claims are barred by sovereign immunity; (3) her ACRA claims should be desiriisr failing
to state a claim; (4) her First Amendment claims should be dismissed for failing to déate; a c
and (5) her discrimination claims should be dismissed because she failed to sigiézabte
claim for relief(Dkt. No. 6, at 1-2; Dkt. No. 7, at 12-15

A. Standard Of Review

To survive a motion to dismiss undeederalRule of Civil Procedurel2(b)(6), “a
complaint must contain sufficient factual matter, accepted as true, to ‘statmaccrelief that is
plausible on its face.” Ashcroft v. Igbgl 556 U.S. 662, 678 (2009juotingBell Atl. Corp. v.
Twombly 550 U.S. 544, 570 (2007)). A claim is facially plausible “when the plaintiff pleads
factual content that allows the court to draw the reasonable inference thafethdaat is liable

for the misconduct alleged.”Ashcoft, 556 U.S. at 67.8(citing Twombly 550 U.S. at 556).
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“While a complaint attacked by a [Federal] Rule [of Civil Procedure] 1@)lmyotion to dismiss
does not need detailed factual allegations, a plaintiff’'s obligation to provide the ‘grofiiis
‘entitle[ment] to relief’ requires more than labels and conclusions, andralc recitation of
the elements of a cause of action will not ddvwombly 550 U.S. at 555 (alteration in original)
(citations omitted). “[T]he complaint must contain facts which state a claim as a mdter of
and must not be conclusory.Briehl v. General Motors Corp.172 F.3d 623, 627 (8th Cir.
1999). “When ruling on a motion to dismiss, the district court must accept the altsgati
contained in the complaint as traad all reasonable inferences from the complaint must be
drawn in favor of the nonmoving party.Young v. City of St. Charle244 F.3d 623, 627 (8th
Cir. 2001).
B. Statute Of Limitations

Ms. Nelson was terminated on September 2, 2011. Her original action was filed on July
27, 2012 and voluntarily dismissed on June 9, 2014. She filed this action on June 8, 2015,
which was more thathreeyears after she was fired but less tlwene year after her original
action was voluntarily dismissed.

The ADC and Warden Banks argue that her claims under the ACR@A untimely.

According to the ADC and Warden Banks, “[ijn Arkansas, there is a-fle@e limitations

® The ADC and Waren Banks do not make an argument that Ms. Nelson’s

discrimination claims brought pursuant to § 1981 and § B983ime barred As these claims

were alleged in Ms. Nelsos'original actionnon-suitedand then refiled within one yeasuch

an argumenteven if mademay not succeedSeeWhittle v. Wisemarg83 F.2d 1128, 1129 (8th

Cir. 1982). The Court notes that Ms. Nelson’s § 1981 claims are either governed byrthe fou
year statute of limitations established B§ U.S.C. § 1658 or, like her § 19&B&ims, by
Arkansas law. Jones v. R.R. Donnelley & Sons Co41 U.S. 369, & (2004) (finding that
claimsarising under the 1991 amendments to § 1981 are governed by the statute of limitations
provided by 28 U.S.C. § 1658, while claims arising underiezavkersions of the statute are
governed by the personal injury statute of limitations of the forum stBexause the ADC and
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period for claims asserted under 42 U.S.C. 8§ 1983” (Dkt. No. 7, at 5). Ms. Nelson filedtthis sui
more than three years after being terminated. However, she filed her osiginaithin three
years of being terminated, asbefiled this action withinoneyear after her original action was
voluntarily dismissed. Arkansas’s saving statute provttlas if “any action” is commenced
within the appropriate limitations periodarid the plaintiff therein suffers a nonsuit . . . the
plaintiff may commence a new action within one (1) year after the nonsuiteshiffeArk. Code

Ann. 8 1656-126. The ADC and Warden Banks argue that Ms. Nelson’s ACRA claims are not
saved under the savings statute because she did not include any ACRA claims iiliehauga
(Dkt. No. 7, at 7).

In response, Ms. Nelson argues that her original suit indladéms underhe ACRA.
According to Ms. Nelson, “Paragraph 27 of the previous Complaint plead a claim feionat
the ‘constitution.” Paragraph 26 contained a claim under the United States Constitagon. T
constitution referenced in paragraph 27 was the statgtittdion. Thus, the claim was made.
Given Rule 8's command, that pleadings be interpreted liberally, the motion should ¥ denie
(Dkt. No. 20, at 6).

The Court has reviewed the complafm@m Ms. Nelson’s original suit. There is no
mention of the ACRAor any claim under state law. Ms. Nelson allegetdliation as well as
racial and gender discrimination in violation of Title Vihndshesued Warden Banks in his
official and individual capacitiesnder 8 1981 and § 1988r radal and gendediscrimination
and for the alleged denial of her access to the courts and free speech rights undest the Fir

Amendment of the United States Constitutiddo other claims are mentioned.

Warden Banks do not make the argument as to § 1981 and § 1983 claims, the Court need not
resolve it.



Federal Rule of Civil Procedure 8(a)(2) provides that a complaint must contdiorta s
and plain statement of the claim showing that the pleader is entitled to relief.” Whil®ulne
must construe the complaint liberally in the light most favorable to the plaintiéf,ctimplaint
must still provide the defendant with ‘fair notice of what the plaintiff's clsimand the grounds
upon which it rests.” Eckert v. Titan Tire Corp.514 F.3d 801, 806 (8th Cir. 2008) (quoting
Conley v. Gibson355 U.S. 41, 47 (1957)). HEckert the district court found, and the Eighth
Circuit Court of Appeals agreed, that the defendant did not properly plead a claim under the
Employee Retirement Income Security Act of 19279 U.S.C. 88 100kt seq(“ERISA”), when
it “did not mention an ERISA violation in its thighrty complaint that sought relief only on the
basis that Pirelli violated [an asset purchase agreemdudt]. The defendant referenced ERISA
twice in the jurisdictional section of the complaint, but Bighth Circuitfound that this was
insufficient to provide the defendant with fair notice of a potential ERISA cléimat 807. Ms.
Nelson’s complaint in her original action provides even less notice of a pb#®GHRA claim
than thedeficientcomplaint inEckert Therefore, the Court finds thists. Nelson’s earlier suit
did not include a claim under the ACRA, even affording Ms. Nelson’s complaint a liberal
interpretation as required

The Court notes thaif the “numerous cases in the federal court system that attempt to
interpret and apply the ACRA” nearly all of them “simply add the ACR&na$ as pendent to
the already welkstablished Title VII and section 1983 discrimination claims.” Michael Mosley
et. al., Sixteen Years of Litigation Under the Arkansas Civil Rights Act: Where We ldave B
and Where We Are Going2 U. Ark. Little Rock L. Rev. 173, 178 (2010However, these are
distinct causes of action, and in some circumstances, there are meadiffigfehces between

ACRA claims and their federal law counterpartSee id.(examining these differences and



undeveloped areas of the law under the ACRA). For example, in her origioal &t$. Nelson
brought a retaliation claim pursuant to Title VIEeeComplaint,Nelson v. BanksCase No.
5:12cv-00292 (E.D. AR July 27, 201ZPkt. No. 1, 1 28).In this action, she brings retaliation
claims against the ADC and Warden Banks under the ACRA (Dkt. No. 4, § 53). Under Title
VII, Warden Banks cannot deeld individually liable for retaliation.BonomoloHagen v. Clay
Cent:Everly Cmty. Sch. Dist121 F.3d 446, 447 (8th Cir. 1997). Under the ACRA, he could be
held liable in his individual capacity for retaliatiorCalaway v. Practice Mgmt. Serv#nc.,

2010 Ark. 432,*1 (2010) see alsoMadeline L. Kurrus,Taking It Personally: Holding
Individual Supervisors Liable for Retaliation Under the Arkansas Civil Rights65cirk. L.

Rev. 873, 874-75 (2012)The incongruous result of this holding is that even though supervisors
cannot be held liable in their individual capees for acts of discriminationnder the ACRA or
Title VII, supervisors may be held liable in their individual capacities for alleggs of
retaliation?).

“Only causes of actiopleaded in the nesuited action are tolled by [Arkansas’s] ene
year savings statute.”Baker v. Chisom501 F.3d 920, 922 (8th Cir. 2007). Ms. Nelson’s
complaint in her original case did not include any causes of action under the ACRA.ofiéheref
the Court finds that these claims were not tolled by Arkansas’s savings staedaaing they
were untimely filed The ADC and Warden Banks’ motion to dismiss Ms. Nels&/fCRA
claims is granted.

C. Sovereign Immunity

Ms. Nelson seeks money damages from the ADC and Warden Banks in his official

capacity(Dkt. No. 4, at 10). The ADC and Warden Banks provide two reasons for why these

claims should be dismissed. They argue that Ms. Nelson cannot recover damagedamser
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under8 1983 because “[B]ther states nor state officials acting in their official capacities are
‘persons’ within the meaning of 42 U.S.C. § 1983” (Dkt. No. 7, at 8). They also argue that Ms
Nelson'’s state law claims under the ACRA should be dismissed based on sovenaigmtym

Ms. Nelson argues that by removing this case from state court, the ADC an@riVa
Banks waived any claim of sovereign immunity. She also argues that Congseabrbgated
sovereign immunity for her claim and that the ADC and Warden Banks cannot invokeigiove
immunity under state law “because the Arkansas Constitution grant of soveremgmityn
expressly does not apply to federal courts” (Dkt. No. 20, at 5).

For the following reasons, the Court finds that sovereign immunity has nowaeeed
or abrogted. Therefore, the Court dismisses Ms. Nelson’s claims for daraggest the ADC
and Warden Banks in his official capactty.

1. Waiver By Removal

Sovereign immunity can be waive®oe v. Nebraska345 F.3d 593, 597 (8th Cir. 2003)
Ms. Nelson agues that removing this case from state court constitutes a waiver, refyig
Supreme Court’s decision lrapides v. Bard of Regents of Unersity Systenof Georgig 535
U.S. 613 (2002)and opinions from the Seventh, Ninth, and Tenth Circuits interpreting that
decision (Dkt. No. 20, at-8). In Lapides the plaintiff filed suit against various state
government officials in state court, alleging violations of both federal tate kaw. Lapides
535 U.S. at 616. Theéefendantsvere unable to claim sovereign immunity as a defense in state

court, as a statute “waived sovereign immunity from deatesuits in state court.”ld. After

* Ms. Nelson appears to also seek reinstatement as an equitable remedy for her claims
against the ADC and Warden Banks in his official capacity (Dkt. No. 4, at 10)gf#fbre, each
plaintiff prays for . . . reinstatement . . . .”). State officials magu® in their official capacity
for equitable relief. Grantham v. Trickey21 F.3d 289, 29%6 (8th Cir. 1994). Therefore, Ms.
Nelson’s claims for reinstatement against the ADC or Warden Banks in lsiglathpacity are
not barred byovereignmmunity.

11



removing the case to federal court, the defendantsedrghat, while they could not claim
sovereign immunity in state court because it had been waived by statute, theyrhadtynin
federal court pursuant to the Eleventh Amendmddt. The Court disagreed, finding that by
choosing to remove the case to federal court, the defendants waived Eleventh Amiendme
immunity. Id. at 624. The Court limited its holding “to the context of state claims, in
respect to which the State has explicitly waived immunity from-statet proceedings.”ld. at

617. Stated differently, the Court specifically did not “address the scope of Wgivemoval in

a situation where the Stéseunderlying sovereign immunity from suit has not been waived or
abrogated in state courtld. at 617-18.

As Ms. Nelson recognizes, ghcircumstances ihapidesare distinct from the issue
presented to the Court in this case. Unlike the State defendamtgides the ADC and Warden
Banks were entitled to sovereign immunity in state court. Ms. Nelson does not applaamnt
that the ADC or Warden Banks waived sovereign immunity prior to removing this case to
federal court, and no statute abrogated that defense. In fact, even if Ms. Nelsoniogutebr
ACRA claims here, the ACRA specifically states that it does not abrogateegmvenmunity.

Ark Code Ann. 8§ 16123-104. Therefore, the Court’s limited holding rapidesdoes not

resolve the issue of waiver in this case. However, Ms. Nelson points to decisionhidérom t
Seventh, Ninth, and Tenth Circuits followihgpidesthat shecontends “find an implied waiver

of Eleventh Amendment sovereign immunity where states removed federat @ai well as

state claims” (Dkt. No. 20, at 5)See Board of Reg. of the Univ. of Wis. Sys. v. Pho&&
F.3d448 (7th Cir. 2011)Embury v. Kig, 361 F.3d 562 (9th Cir. 2004stes v. Dep't of Trans

302 F.3d 1200 (10th Cir. 2002). She argues that the Court should adopt the reasoning of these

decisions and find that the ADC and Warden Banks waived sovereign immunity.
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The Court is not aware of any clear precedent from the Eighth Circuit Court oal&ppe
on this question. The ADC and Warden Banks identify one decision from a district cibmt wi
the Eighth Circuit rejecting Ms. Nelson’s proposed expansion of the Court’s holdiragiities
Grothoff v. Nixon No. 044290CV-C-WAK, 2007 WL 2693835, at *2 (W.D. Mo. Sept. 10,
2007). Furthermore, at least seven circuits have found that removal does not constiartefwa
sovereign immunity where the Stateunderlying sovereign immunity from suit has not been
waived or abrogated in state couBee Bergemann v. Rhode Island D& Envtl. Mgmt. 665
F.3d 336, 342 (1st Cir. 201 Bgeaulieu v. VermoniNo. 134198CV, 2015 WL 5438725, at *10
(2d Cir. Sept. 16, 2015);omkardo v. Pa. Defg of Pub. Welfare540 F.3d 190, 198 (3d Cir.
2008); Stewart v. N. Carolina393 F.3d 484, 490 (4th Cir. 2009)teyers ex rel. Benzing v.
Texas410 F.3d 236, 255 (5th Cir. 2009troud v. McIntosh722 F.3d 1294, 1302 (11th Cir.
2013);Wdters v. Washington Metro. Transit AutB95 F.3d 36, 39, 42 n. 13 (D.C.Cir. 2002).

Ms. Nelson’s reliance oRhoneix Embury andEstess misplaced. Recently, the Second
Circuit Court of Appeals addressed this exact argument, where the plaintiftciteese very
cases and argued that they “hold that a 'stateluntary participation in federal court litigation
constitutes a waiver of the staeggeneral sovereign immunity.Beaulieu v. VermoniNo. 13
4198CV, 2015 WL 5438725, at *8 (2d Cir. Sept. 16, 2015). The Second Circuit Court of
Appeals found that plaintiff's understanding of these opinions was:

[A] misreading of the law of the relevant circuits, all of which adhere to the
generally accepted proposition that a state defetslaemoval of araction to
federal court waives the stateobjection, based on the Eleventh Amendment, to
the exercise of federal jurisdiction, but do not subscribe to the proposition
advocated by Plaintiffs that by such removal the defendants also waive the state
general sovereign immunity.
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Id. The Second Circuit’s analysis of the law in the Seventh, Ninth, and Tenth €irsuit
persuasive, and the Court adopts it as its owh.at *8—10. The ADC and Warden Banks’s
decision to remove this case does not constitute a waiver of their generalgrouvemunity.
2. Abrogation

Ms. Nelson also argues that the sovereign immunity defense to her fedeablarati
gender discrimination clainfsas been abrogated. Ms. Nelson brings her federal claims pursuant
to § 19837 which does not abrogate state sovereign immunBynith v. Beehel23 F. App'x
261, 262 (8th Cir. 2005) (“Congress did not abrogate the ‘stabv@sreign immunity when it
enaced 42 U.S.C. § 1983.”). Furthermore, in order for a § 1983 claim to be successful, the
discriminating party must be a “person.” It is clearly established thatdkes and state officials
acting in their official capacities, are not “persongthin the meaning of § 1983.Will v.
Michigan Dept of State Police491 U.S. 58, 64, 71 (1989). The Court finds that Ms. Nelson
cannot recovemoney damagesom the ADC or Warden Banks in his official capacity for 8er
1983 claim of racial and gendaiscrimination.

3. State Sovereign Immunity In Federal Court

Ms. Nelson also argues that “Defendants cannot invoke sovereign immunity because the
Arkansas Constitution grant of sovereign immunity expressly does not apply tal feoiarts”
(Dkt. No. 2Q at 5). It is well established that the State of Arkansas can assert sovereign
immunity as a defense in federal cousteeOkruhlik v. Univ. of Arkansas ex rel. Ma355 F.3d
615, 627 (8th Cir. 2001) (noting that the State of Arkansas can assert sovereigntymunder

the Arkansas Constitution in federal court). The Court finds that, even if Ms. Nelsanbciog)

> In her previous suit, which was voluntarily dismissed, Ms. Nelson brought racial and
gender discrimination claims under Title VII. She does not bring Title VII claintssraction,
as they would be time barrecseeOrder at 12, Nelson v. Banks et al., Case No. 5c1/2292
(E.D. AR June 9, 2014) (Dkt. No. 20).
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her ACRA claims in this suithe ADC and Warden Banks would be permittecaiee sovereign
immunity as a defense to Ms. Nelson’s claimder theACRA.
D. Qualified Immunity

Ms. Nelson seeks damages from Warden Banks in his individual capacityi&brarst
gender discrimination pursuant to 8 1983 and the ACRA. Warden Banks moves to dismiss Ms.
Nelson’s claimsagainst him in his indidual capacityon the basis of qualified immunity.

“To prevalil at this stage of the proceedings, defendants must show that tleeyitked
to qualified immunity on the face of the complaintBradford v. Huckabee394 F.3d 1012,
1015 (8th Cir. 2005)Qualified immunity shields public officials from liability for civil damages
if “their conduct does not violate clearly established statutory or constilitrights of which a
reasonable person would have knowHdrlow v. Fitzgerald 457 U.S. 800, 8181982). “[l]t
has been clearly established for many years that the Equal Protection @lahibés a State,
when acting as an employer, ‘from invidiously discriminating between indivicwratgoups’
based upon race.Murphy v. State of Arkansa&27 F.3d 750, 755 (8th Cir. 1997) (quoting
Washington v. Davji26 U.S. 229, 239 (1976)). An individual's “right to be free of invidious
discrimination on the basis of sex is certainly clearly established, and no one winotkesw
about it can be calletleasonable’ in contemplation of law.Goodwin v. Cir. Ct. of St. Louis
County, Mo, 729 F.2d 541, 546 (8th Cir. 1984). Since discrimination based on race and gender
are clearly established constitutional rights which a reasonable person woulkinbaxe and
because Ms. Nelson’s complaint alleges that Warden Banks’s actions iserenidatory,
Warden Banks is not entitled to qualified immunity at this stage of the proceediegefore,
the Court denies Warden Banks’s motion to dismiss on the basgjgatified immunity Ms.

Nelson’s ra@l and gender discrimination claims.
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E. First Amendment Claims

The ADC and Warden Banks argue that Ms. Nelson failed tal fféeis supporting a
First Amendment claim in her complainthey argue that Ms. Nelson “fails to identify any
speech that was restrained by Defendants” and that, even if she did plead fagottsacha
claim, “the facts as pled do not evince any speech that is protected by the Firgtnrden€n
(Dkt. No. 7, at1l0). Noting that “[a] public employege speech enjoys limited protection™ (Dkt.
No. 7, at 11) (quotingpay v. Johnson119 F.3d 650, 657 (8th Cir.1997)), the ADC and Warden
Banks argue that Ms. Nelson’s complaint does not state facts supportingt Ark@gndment
claim because “the entirety of the ‘speech’ pled by Plaintiff involvasesssurrounding her
personal employment and related disciplinary issues,” which they claim “isSpraiected
speech’ under the First Amendment” (Dkt. No. 7, at 12).

Ms. Nelson’s amended complaint states that she brings th83§ and § 1983 action
based on raal and gender discrimination, “as well as denial of h&rAinendment right to
access to courts and free speech” (Dkt. No. 4, at 1). Her amended comptasthtals that
“[d]efendants retaliated against Nelson for filing an EEOC Charge, whiehrequirement to
seek redress for violation of rights in violation of the ACRA. Nelson’s speech ni@si@d and
on a matter of public concern. So Defendants deniedhleeclearly [sic] rights granted to her
under the ¥ Amendment and the ACRA” (Dkt. No. 4, at 10).

This Court dismisses Ms. Nelson’s ACRA claims as time barred. In regard ¢taimes
under 8§ 1983, the First Amendment protects both the filing of an EEOC charge iaihdights
lawsuit. Tyler v. Univ. of Ark. Bd. of Trusteeg28 F.3d 980, 986 (8th Cir. 2011). Section 1983
“provides a vehicle for redressing claims of retaliation on the basis &frfdfteAmendment.”ld.

“Such claims are analyzed under a burden shifting framework which requires [MenN®
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establish grima faciecase of retaliation by showing that (1) she engaged in protected activity,
(2) she suffered an adverse employmetibacand (3) a causal connection exists between the
two.” Butler v. Crittenden Cnty., Ark708 F.3d 1044, 10561 (8th Cir. 2013).

Accepting her allegations as true, as the Court is required to do at thesoftaige
proceedings, Ms. Nelson’s ant®d complaint contains enough factual information to provide
the grounds on which her First Amendment retaliation claims rest. Thereforsmotian to
dismiss Ms. Nelson’s First Amendment retaliation claumder § 1983s denied. To the extent
that Ms.Nelson attempted to bring any other claim pursuant to the First Amendment, the Court
agrees with defendants that she failed to state such a claim.

F. Failure To State A Discrimination Claim

The final argument the ADC and Warden Banks make in their motion to dismiss is tha
Ms. Nelson failed to include sufficient detail in her complaint to state a plausible daim f
employment discrimination (Dkt. No. 7, at-18). They madehis argument aginst the
complaint filed inMs. Nelson’soriginal action, which the Court rejectedSeeOpinion and
Order,Nelson v. Bank<LCase No. 5:1-2v-00292 (E.D. AR July 27, 201Zpkt. No. 11). For the
reasons previously stated in its Opinion and Ofden the original action, the Court finds that
Ms. Nelson’s complaint contains a plausible claim for discrimination.

V. Motion To Dismiss As To Helen Edwards

The ADCand Warden Banksffer four reasons for why Ms. Edwards’s claims should be
dismissed: (1) her claims have already been dismissed with prejudicer @nt@aint fails to
satisfy the requirements of Federal Rule of Civil Procedure 8; (3)albetd state a claim that

the defendants violated thH&WBA; and (4) her claims against Warden Banks in his official
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capacity are barred by qualified immunity. The standard of review fanthien to dismiss Ms.
Edwards’s claims is the samesat forthsuprain SectionlV.A of this Opinion and Order.
A. The Dismissal Of Ms. Edwards’s Original Action

The ADC and Warden Banks first argue that the dismissal of Ms. Edwaritgisab
action in state court bars relitigation of her claims. In her original actisnEelwards sued ¢h
ADC, Warden Banks, anthe VUEC. The Circuit Court of Jefferson County, Arkansas,
dismissedall of Ms. Edwards’s claims. The court dismissed her claims against the ADC an
Warden Banks without prejudice. According to the state court order, Ms. @&lpraviously
brought suit against the VUEC and voluntarily dismissed that action. Thereforepute
dismissed her claims against the VUEC with prejudice (Dkt. NB, 2 3).

The ADC and Warden Banks argue that the dismissal of VUEC with prejudice
“effectively bars rditigation of Edwards’ claims (against any defendant) because it strips awa
the foundation of Edwards’ entire lawsuit” (Dkt. No. 13, at 6). According to the AbBdC
Warden Banks, Ms. Edwards’s “entire claim is built on the notion that she was notypaid b
VUEC” (Dkt. No. 13, at 5). Defendants contend thaehminimum wage clains basedn the
allegation that she worked for both the ADC and the VUEC and was not fully compefusated
her work in violation of state and federal minimum wage lawsey assert thaten whistle
blower claim is based on the allegation that she was fired after reporting theslatletation of
the law. The ADC and Warden Bankselievethat the state court’s order, which found that
“VUEC never existed in the capacity that Plaintiff's claims require,” shoulddaged as “the
law of the case,” barring relitigation of these iss(2t. No. 13, at 5). Accordinglythe ADC
and Warden Badts maintain thaMs. Edwards cannot state a minimum wage claim because she

cannot argue that she was entitled to wages from VUEC. Similagly contend that she cannot
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argue a violation of the whistle blower law because there was “no violatitwe ¢drt” that she
reported.

The Court finds thaMs. Edwards’s minimum wage claims under state and federal law
are barred by collateral estoppel, which may be rasadsponte Johnson v. LaSalle Bank Nat.
Assn, 663 F. Supp. 2d 747, 765 (D. Minn. 2009 ollateral estoppel precludes the relitigation
of an issue in federal court that has been decided by a state célatlen v. Dillard No.
4:09CV00395 BSM, 2010 WL 3893980, at *3 (E.D. Ark. Sept. 30, 2010jts order, the state
court found that Ms. @wvards failed to plead facts sufficient to support a minimum wage claim
under state and federal law because:

(1) the ADC and the VUES are nbint employers and any services rendered

by Edwards for the VUES was voluntary; (2) Edwards had no employment

relationship with the VUEC and, even if she did, Edwards has not pled any facts

or cited any authority for her claim that services rendered by her to the VUEC

entitled her to any additional compensation from the ADC;(8nhddwards has

failed to pleadacts to establish the threshold requirements for coverage under the

FLSA.

(Dkt. No. 122, at 2). These factual findings served as the state cobatsss for dismissingith
prejudice Ms. Edwards’s claims againtke VUEC. Ms. Edwards never appealecetistate
court’s decision.

In this action, Ms. Edwards alleges violations of both federal and state minimum wage
law. The analysis for collateral estoppel under federal law and Arkansas pa@d@ninantly
identical. Comparelrving v. Dormire 586 F.3d 645, 648 (8th Cir. 2009) (providing the four
elements of federal collateral estopp&l)th Riverdale Dev. Co. v. Ruffin Bldg. Sys., Iiel6
S.W.3d 852, 855 (Ark. 2004) (providing the four elements of federal collateral egtofdjed

Court finds that under both federal and state law, Ms. Edwards should be estopped frog argui

that the ADC and Warden Banks are liable for damages for failing to congpdresafor her
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work at the VUEC.The Court dismisses with prejudiber clains under the AMWA, Ark. Code
Ann. 88 11-4-201et seq.and the FLSA, 29 U.S.C. 88 2(t,seq

Ms. Edwards’swhistleblower claim is not barred by the state court’'s dismigasil
prejudiceof the VUEC. The ADC and Warden Banks argue that Ms. Edwards’s minimum wage
allegations were the foundation of her whistleblower claim @dendthat “‘{w]ithout VUEC,
there is no valid whistleblower allegation as a matter of, laecause there was newany
‘violation of law’ for Edwards to identify and expose” (Dkt. No. 13, at 6jhe ADC and
Warden Banks correctly note that, in Count 1 of the Amended Complaint, Ms. Edwards
identifies the alleged violation of minimum wage law as the “violation of fmwthe purposes
of her AWBA claim(Dkt. No. 4, at I 3). However, this is not the only alleged violation of law
that Ms. Edwardpurportedlyreported to a superior. Ms. Edwardaimsthat Warden Banks
directed the VUEC’s CEO to make a loan in violatafrthe VUEC's policies. Ms. Edwards
allegesthat she believed, in good faith, that this was theft, sredmaintainshat she was fired
after she reported this apparent violation of law to Warden Banks and ADC managehtent (D
No. 4, at  2728). Therefore, Ms. Edwards has stated a claim under thBAAWNat does not
rely upon her minimum wage claims, and #tate court'slismissalwith prejudice of the VUEC

does not mandate dismissal of her whistleblower cfaim.

® Ms. Edwards’s AWBA claims may be barred by the Eleventh AmendnSe&®Crosby
v. Pulaski Tech. Coll. Bd. of Truste@n. 4:06CV01003SWW, 2007 WL 2750672, at *5 (E.D.
Ark. Sept. 182007) (“Although the Arkansas WhistBlower Act provides for citizen suits in
state court against‘aublic employer, seeArk.Code Ann. § 241-604, the State's general waiver
of sovereign immunity is insufficient to waive Eleventh Amendment immunity. A statt mu
specify an intent to subject itself to federal court jurisdiction in order to walgeefth
Amendment immunitysee Faibisch v. University of Minneso@)4 F.3d 797, 800 (8th Cir.
2002), and after careful review, the Court finds no such provision with respect to thea&rkans
WhistleBlower Act”). The Court makes no determination on this issue at this fiaomévo
reasons. First, it was not raised by the parties i fileigs. Secondthe analysis may be
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B. Sufficiency Of Pleading Under Federal Rule Of Civil Procedure 8

The ADC and Warden Banks next argue that Ms. Edwards’s amended complatat fails
state facts upon which any relief may be grantéd.Ms. Edwards’s minimum wage claims are
dismissed on a separatesisa the Court will only determine if she has sufficiently plead a claim
under the AVBA and for ra@l and gender discrimination.

Federal Rule of Civil Procedure 8(a)(2) requires only a “short and plain statednthe
claim showing that the pleader is entitled to relief . . Féd. R. Civ. P. 8(a)(2). Specific facts
are not required; the complaint simply must “give the defendant fair notice oftina. . clan
is and the grounds upon which it restsEricksonv. Pardus 551 U.S. 89, 93 (2007) (quoting
Twombly 550 U.S. at 555). However, the complaint must include enough factual information to
“provide the ‘grounds’ on which the claim rests, and to raise a right to relief abpeew@ative
level.” Twombly 550 U.S. at 55%6; Schaaf v. Residential Funding Carpl7 F.3d 544, 549
(8th Cir. 2008).

The AWBA creates a civil cause of action for public employees who are subjected to an
adverse action after they “blow the whistle” on an apparent misuse of public cesaur
violation of the law. Ark. Code Ann. 88 211601, et seq Ms. Edwards alleges th&aVarden
Banks directed the VUEG'CEO to make a loan without member approval, in violatiothef
VUEC'’s policies. She alleges that “[t]his was theft” or at least that “she beligvgdod faith,

[that] this was theft” (Dkt. No. 4, at  27-28). She contends that she complained aboutathis ac

to Warden Banks and ADC management nadshe was fireghortly thereafter Regarding her

impactedby the procedural historgf this case. SeelLapides 535 U.S. at 624 (finding théhe
state waived its Eleventh Amendmemmunity by removing a case from state court, where the
state was not able to claisovereign immunity as a defense in state g¢ourhe Court will wait

to receive further briefing from the partiesfore addressing this issue.
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claims of ra@l and gender discrimination, Ms. Edwards alleges that she was fired foncertai
infractions while “othemvhite males had done far worsdut were allowed to keep their jobs
(Dkt. No. 4, at 1 31).She claims this treatment violated her rights under the state and federal
constitutions, as well as the ACRA (Dkt. No. 4, at § 52-53).

Accepting her allegationssatrue, as the Court is required to do at this stage of the
proceedings, MsEdwards’scomplaint contains enough factual information to provide the
grounds on which hewhistle blower and discriminationlaims rest. Specific facts are not
required, and Ms. Nelson has provided defendants with fair notice ofAWSBA and
discriminationclaims. Thereforehe ADC and Warden Banks’s motion to dismiss Ms. Nelson’s
AWBA anddiscriminationclaims pursuant to Rule 8 of the Federal Rules of Civil Procedure is
denied.

C. Failure To State A Claim Under The AWBA

The ADC and Warden Banks next argue that Ms. Edwards failed to stdd@rafor
relief under the AWBA, which provides that:

A public employer shall not take adverse action against a public employee

because the public employee or a person authorized to act on behalf of the public

employee communicates in good faith to an appropriate authority:
(A) The existence of waste of public funds, property, or manpower,
including federal funds, property, or manpower administered or controlled
by a public employer; or

(B) A violation or suspected violation of a law, rule, or regulation adopted
under the law of this state or a political subdivision of th&est

Ark. Code Ann. 8 241-603a)(1). Under the AWBA,"a public employee who reports violations
of law or waste of public funds to the appropriate authorities is afforded protection bader t
Act.” Barrows v. City of Fort Smitl860 S.W.3d 117, 124A¢k. 2010) The ADC and Warden

Banks contend that Ms. Edwards’ claims under the AWBA are based on her assertghe tha
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blew the whistle on the alleged misuse of funds held by the VUEC.y @igeie that her
complaint does not implicate the AV¥Bbecause théunds at issue were not public funds (Dkt.
No. 13, at 9). They also argue that Ms. Edwards failed to plead facts to support a dléms tha
alleged misuse of money was a “violation of lafet the purposes of the AWR because an
improper loan cannot catitute “theft” as defined by a separate Arkansas statute (Dkt. No. 13, at
10-11). In reply, Ms. Edwardargues thashe plead sufficient facts to support a claim under the
AWBA because she, in good faith, reported a suspected violation of the law tti tAsVBA

“does not require that an employee prove a violation of the law, only a good faithianispic
(Dkt. No. 22, at 2).

The Court finds that Ms. Edwds stated a claim under the AWB The statute provides
that a public employee is protected whea &mployee, in good faith, communicatesuapected
violation of the law to an appropriate authorit$eeArk. Code Ann. § 241-603a)(1)(B). An
actual violation of the law is not required by the statute, so long as the empltseeénagood
faith. Therecord before the Court does not indicate that Ms. Edwards was not acting in good
faith by reporting the alleged misuse of VUEC funds. Therefore, the Court find$/1¢ha
Edwards stated a claim for relief under the AXWB

D. Qualified Immunity

Warden Banks moves to dismiss NEsiwards’sracial and gender discrimination claims
against him in his individual capacion the basis of qualified immunitin her complaint, Ms.
Edwards claims that Warden Banks’s decisiotetminate hewas discrimingory. For the same
reasons stated in Section IV.D of this Opinion and Order, Warden Banks is not entitled t
qualified immunity at this stage of the proceeding. Therefore, the Court denideN\Banks’s

motion to dismiss MEdwards’sracialand gender discrimination claims.
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VI. Motion To Strike

The ADC and Warden Banks also ask that this Court strike a portion of paragraph 10 in
both the complaint and amended complaias well as a portion of paragraph 31 of the
amendment complaint. Specifically, the ADC and Warden Banks request that thetfart s
the following passages: “Upon information and belief, Banks is a known racist thatrlsegula
uses racial slursHe al® has had a practice of battering women” (Dkt No. 2, at  10; Dkt. No. 4,
at 1 10); and “[Warden Banks] routinely he [sic] uses racial and gender slurstibel@omen
and blacks” (Dkt. No. 4, at § 31)The ADC and Warden Banks claim that these passages
improper under Federal Rule of Civil Procedure 12(f) and shouktrbgkfrom the complaint
and amended complaint. They argue that the allegations are scandalous, unsupported by
evidence, and “only serve to harass, insult, and besmirch Warden Banks’ good name” (Dkt. No.
16, at 5). They also claim that the allegation regarding violence against wakes itta step
further” as it is an allegation of “criminal conduct without any evidentiary basa isH'wholly
irrelevant to Plaintiffs’ present allegation of employment discrimamét(Dkt. No. 16, at 3).

Ms. Nelson and Ms. Edwards respond by arguing that their allegations of Warden Banks’
use of racial slurs should not be stuck at this stage of the litigation and thlegations about
his use of discriminatory language should nostuekbecause “such statements can be evidence
of illegal animus” (Dkt No. 20at 6; Dkt. No. 21, at 16). Ms. Nelson and Ms. Edwalalsot
addresghe motionto strikethdr allegation thatWarden Banks batters women

Federal Rule of Civil Procedure 12(f) provides that a court “may stiake & pleading . .
. any redundant, imaterial, impertinent, or scandalous matte®h allegation contained in a
pleading is immaterial if it “has no essential or important relationship to the claimligfraie

the defenses being pleadeditiMortgage, Inc. v. Just Mortgage, Ind&No. 4:09 CV 1909 DDN,
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2013 WL 6538680, at *7 (E.D. Mo. Dec. 13, 2013) (internal quotations omitted). An allegation
is impertinent if it “consists of statements that do not pertain, and are ngsaggdo the issues

in question.” Id. An allegation is scandalous if it “improperly casts a derogatory light on
someone, most typically on a party to the acti&C’Charles Alan Wright & Arthur R. Miller,
Federal Practice and Procedur® 1382 (3d ed. 2015). However, “[i]t is not enough that the
matter offexds the sensibilities of the objecting party if the challenged allegationsk#eacts

or eventghat are relevant to the actionlt). While Rule 12(f)is understood to provide courts
with “liberal discretion,” the Eighth Circuit Court of Appeals h#ated that “striking a party
pleadings is an extreme measure, and, as a result, we have previously hdld]th@ans to
strike under Fed .R.Civ.P. 12(f) are viewed with disfavor and are infrequently granted
Stanbury Law Firm v. 1.R.S221 F.3d 1059, 1063 (8th Cir. 2000) (quotlngnsford v. United
States570 F.2d 221, 229 (8th Cir.1977)).

This is an employment discrimination case. Ms. Nelson and Ms. Edwiaids that
Warden Banks discriminated against them because of their race and genhderefore,
alegations regarding his attitude towards racial minorgied his use of racial and gender slurs
are materiahnd pertinento this case.The motion to strike these allegations is denied.

However, it is appropriate to strike the allegatioontained in the complaint and
amended complaint that Warden Banks has a practice of battering wWbDkteNo. 2, at § 10;
Dkt. No. 4, at 1 10). “[A]llegations may be stricken if they have no real bearing cagbewill
likely prejudice the movant, avhere they have criminal overtonesJameson v. State Farm
Mut. Auto. Ins. C9.871 F. Supp. 2d 862, 873 (W.D. Mo. 2012). Ms. Nelson and Ms. Edwards
do not claim that Warden Banks physically assaulted them in any way and are nog seeki

recover any damages for any physical abuse against women. As a resudijegation is
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irrelevant to this case and scandalous, asptoperly casts a derogatory light on Warden Banks.
When confronted with these arguments in the motion, neither Ms. Nelson ndédvsurds
defended their use of this language in the complaint or amended complaint. Accordingly, the
Court grants the motion to strike the allegation thaté[hlso has had a practice of battering
women” from paragraph 10 of the complaint and amended complaint (Dkt No. 2, at { 10; Dkt.
No. 4, at § 10).

VII.  Conclusion

For the foregoing reasons, it is ordered that:

1. Ms. Nelson and Ms. Edwards’s motion for partial summary judgment is denied
(Dkt. No. 5).
2. The ADC and Warden Banks’s motion to dismiss Ms. Nelson’s clagngsanted

in part and denied in part. The Cograntsthe motion to dismiss Ms. Nelson’s claims under the
ACRA as untimely. The Court grants defendants’ motion to dismiss Ms. Nel$aims against
the ADC and Warden Banks in his official capacity. The Court denies the defendambsi taot
dismiss Ms. Nelson’s gender and race discrimination claims on the basialified immunity.
The Court denies the ADC and Warden Banks’'s motion tmids Ms. Nelson’'s First
Amendment retaliation claim.The Court denies the ADC and Warden Banks’s motion to
dismiss Ms. Nelson’s discrimination clairfts failing to state a cognizable claim for relief

3. The ADC and Warden Banks’s motion thsmiss Ms. Edwards’s claims is
granted in part and denied in part. The Court grants defendants’ motion to dmgthiss
prejudiceMs. Edwards’s claims under the AMWA, Ark. Code Ann. 8841201, et seq.and the
FLSA, 29 U.S.C. 88 20kt seqThe Court denies defendants’ motion to dismiss Ms. Edwards’s

racialand gender discrimination claims, as well as her claim under\tiBAA Ark. Code Ann.
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88 211-601,et seq The Court denies the defendants’ motion to dismissBdsgiards’sgender
and race discrimination claims on the basis of qualified immunity.
4. The ADC and Warden Banks’s motion to strikegranted in part and denied in
part The Court denies the motion to strike allegations regarding Warden Banks’s rasealbf
slurs and attitude towards racial minorities. The Court grants the motion to strike gatiatie
of violence against women in paragraph 10 of the complaint and amended complaint (Dkt No. 2,
at  10; Dkt. No. 4, at { 10).
5. The “alternative” motion to remand contained in Ms. Nelson’s response to deféndants
motion to dismiss and motion to strike is denied (Dkt. No. 20).

Fusts 4 Prrdur—

Datedthis 28th dg of September2016.

Kristine G. Baker
United States District Judge
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