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INTHE UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF ARKANSAS
WESTERN DIVISION

JOHN WAHRMUND d/b/a
WAHRMUND FARMS PLAINTIFF

V. Case No. 4:16-cv-00137-K GB

TERRY BUSCHMAN, RYAN BUSCHMAN, and

CATTLE CONNECTIONS, LLC DEFENDANTS
f

AND

TERRY BUSCHMAN; and
RYAN BUSCHMAN COUNTER-CLAIMANTS

V.

JOHN WAHRMUND d/b/a
WAHRMUND FARMS COUNTER-DEFENDANT

CATTLE CONNECTIONS,LLC CROSS-DEFENDANT
ORDER
On June 21, 2019, the Coudonducted a pretrial conference with counsel for
plaintiff/counterdefendantilohn Wahrmund d/b/a Wahrmund Farms (“Wahrmund”) and counsel
for defendantgbunterelaimants Terry Buschman, Ryan Ruschman (collectively the
“Buschmans”) The Court notes thatrossdefendantCattle Connections, LLC (“Cattle

Connections”yemains unrepresented in this matter and did not appear at the pretrial amferen

1 By prior Orde, the Court informed Cattle Connectionisthe need for the company to
retaincounselDkt. Nos. 38, 49. Corporations, including Limited Liability Corporations, are not
allowed to proceegro se in this Court. Ackra Direct Mktg. Corp. v. Fingerhut Corp., 86 F.3d
852, 857 (8th Cir. 1996) (“[T]he law does not allow a corporation to prquees.”); AG & Food
Assocs. v. Whitebox Advisors, LLC, No. 8:10CV202, 2010 WL 4688317, at *1 (D. Neb. Aug, 2
2010),report and recommendation adopted, No. 8:10CV202, 2010 WL 4690880 (D. Neb. Nov.
10, 2010) (“Ag and Food Associates, LLC must be represented by counsel in this courtTa . .”).
date, Cattle Connections remains unrepresented in this adfiele Connection must retain
counsel in this matter or risk being subject to a default judgnseated. R. Civ. P. 55(a) (“When
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The Court made the following rulings and addressed the following maltténge parties and their
counsel believe that a door has been opened for introducing the evidence, testimomyraadtar
addressed and excluded by this Order, counsel are directed to approach the Court before
introducing or eliciting such evidence, testimony, or argument before theBefgre introducing
any evidence, testimony, or argument regarding the matters the Cosrutaler advisement in
this Order, counsel are directed to approach the Court and seek a ruling before introducing
eliciting such evidence, testimorgr, argument before the jury.

1. Before the Court is Wahrmund’s motiamlimine No. 1(Dkt. No. 73). The Court
heard argument on the motion at the pretrial conference. The motion addressessseestal

First, the Court grants Wahrmund’s motidn limine regarding the prohibition of
defendants from referencing the prior litigation concerning John Wahrmund’sedigluia prior
feed vendor (Dkt. No. 73, 1 1). The Buschmans and Cattle Connections do not object to the
Wahrmund’s request.

Second,teCourt reserves ruling on Wahrmund’s motinhimineregarding the testimony
of Ryan Buschman that concerns the alleged statementsepfesentativef the United States
Department of Agriculture (“USDA”foncerning the reasons for the denial of RyasadBman’s
claim for indemnity benefits under a USDA program (Dkt. No. 73, TB)s motion is related to
the Buschmans’ objection to Wahrmund'’s use of the applications for USDA flood bebétits (
No. 75). Accordingly,hie Court willaddress this issue belomhenaddressg the Buschmans’

objectionto this anticipated testimony

a party against whom a judgment for affirmative relief is sought haslfal plead or otherwise
defend, and that failure is shown by affidavit or otherwise, the clerk must enterrtite pa
default.”).



Third, the Court takes under advisemekiVahrmund’s motionn limine regarding the
testimony of Ryan and Terry Buschman regarding what John Wahrmund should have done or
failed to do under the circumstances when Ryan or Terry Buschman lack first-handdgeoage
to what tanspired(Dkt. No. 73, T 3). During the pretrial conferenceefendantsarguel in
opposition to this motiothat Ryan and Terry Buschman can testify based on their own experience
and observations regarding this casel that they have been disclosed as expert withasses
certain matters

As it discussed in the pretrial conference, the Court acknowledges Ryan ayd Te
Buschman'’s ability to testify as to their personal knowledge and observatiortsout\khowing
the scope of testimony Ryan and Terry Bushman irti@oéferor the basis for that testimoripe
Court is unwilling at this time to rule based on Federal Rule of Evidence 701 regdreing t
proprietyof anyanticipated opinion testimony.

Further, & for Ryanand Terry Buschman offering expert testimony not based on their
personal knowledge and olpgations,the Court notes the requirements under Federal Rules of
Civil Procedure 2@)(2) and the Amended Final Scheduling Order, which set out deadlines for
expert disclosures and repgitsequired The Court has not been presented as a part of the record
before it with anyexpert disclosures relating to Ryan or Terry BuschnTdrerefore, the Court is
unwilling to rule atthis time on the scope of Ryan or Terry Bushmamgcipatedestimony as
purported experts pursuant to Federal Rule of Evidence 702.

At this time,because the Court takes thation of the motion under advisemaeatt parties
are directed to refraifrom referring to Ryan or TerrBuschman as experts in any area or from
discussing any anticipated opinion testimony Ryan or Terry Buschman intemdhtay offer

without first seeking a ruling from the Court on the propriety and admissibility bfiéseggnation



or anticipated testimonyTo the extent that Wahrmurabjectsto spedfic anticipatedtestimony

of Ryan or Terry Buschmaon this basis, Wahrmunsl directed to approach the bench and to seek
a specific rulingin advancefrom the Court regarding the scope of the witness’s anticipated
testimony or to make a contemporaneous objedttidhe testimony

Fourth, the Courgrants Wahrmund’s motionin limine regarding the limitations of
defendants’ questions concerning the subpoenaed materials from Rabo AggifiP&t. No. 73,

1 4). During the pretrial conferenaefendants stated that they willtraying up the subpoenaed
materials from Rabo Agrifinancenless Wahrmund presents the issue first.

In the Court’s Order from September 27, 2018, the Court limited the disceaargsts
directed to Wahrmund and the command for testimony and production of documents in the
subpoena to the time period of November 6, 2014, to January 15, 2016, the relevant time period
for this cas€Dkt. No. 62, at 3). The Court alsmitedthe scope ofheBuschmans’ Request For
Production No. 1 to documents relating to any bank applications Wahrmund made regarding
obtaining “a loan to purchase the cattle from Terry Buschman and/or Ryan Busdhoiuding
the loan applications and all correspondence to the bank from Wahrmuneellasas
correspondence from the bank during thkevant period as defined by the Courthat Order
(1d.).

Before introducing any evidence, testimony, or argument regarding the Rafioakge
matters, counsel are directed to approach the Court and seek a ruling beddueing or eliciting
such evidence, testimony, or argument before the jfitihe parties and their counsel believe that
a door has been opened for introducing evidence, testimony, and argegerding the Rabo
Agrifinance, counsl are directed to approach the Court before introducing or eliciting such

evidence, testimony, or argument before the jury.



Fifth, the Court reserves ruling on Wahrmund’s motrolnmineregarding the introduction
of any video, photos, or other evidence not previously produce in discovery pursuant to tree Court’
scheduling order (Dkt. No. 73, 1 5). During the pretrial conference, Wahrmund represeiméed to t
Court thathis issue has beeasolved or mayot yetberipe. To the extent that Wahrumaljects
to any video, photos, or other evidence not previously produced in discovery, Wahrmund is
directed to approach the bench and to seek a specific ruling from the Court on theeevidenc

2. Before the Court isthe Buschmasi objection to Wahrmund’'s use of the
applications for USDA flood benefits (Dkt. No. 75). Wahrmund responded in opposition to the
motion (Dkt. No. 78). The Court also has beford/ghrmund’s motionn limine to exclude the
testimony of Ryan Buschman regarding the denial of his claim for indemnityitceurader a
USDA program (Dkt. No. 73, { 2), and the motion to quash subpoena served on a government
employee filed by the United States of America (Dkt. No. 86). The Court takesrtiw®ons
under advisement at thigrte. Before introducing any evidence, testimony, or argument regarding
the matters the Court takes under advisement in this Order, coundéetated to approach the
Court and seek a ruling before introducing or eliciting such evidence, testimoaggument
before the jury.

Wahrmund contends that it should be permitted to introduce the applicationsDé US
flood benefits executed by Ryan Buschman on his behalf and on behalf of Techntus as
well as the form executed hyonWatson an individual associated with Cattle Connecti(iist.
Nos. 782, 783, 784). Wahrmund maintains that, when filling out these forms, defendants
represented to the USDA that the cattle losses were adiieutio weather and wet conditions.

Wahrmund further contends that, if weather and ecomditions caused the deaths, thtosses



would be excused under the contractual arrangement between Wahrmund and Cattleddennecti
(Dkt. No. 78-1).

Ryan and Texr Buschman seek to exclude this evidence under Federal Riledaince
403, claiming that it essentially is evidence of insurance and is more prdjtithcigorobative of
any issue in the case. Wahrmund disagrees.

It appears undisputed at this point that Ryan Buschman and Terry Buschman were not
awarded flood benefits by USDA based on their applications, although such evitiahce
documents the denial does not appear tobémre the Courffor the Court’'s review ah
consideratiorfDkt. No. 733, at 8 (referencing a denial letter from the USDA concerning the claim
for losses related to flooding)). Further, Ryan Buschman and Terry Buschmamddbuaite if this
matter is raised before the jury, they should be perthitd call as a withess USDA employee
Robert Evans, Conway County Executive Director of the Farm Service Agency, U.Strhema
of Agriculture The government has filed a motion to quash the subpoena served on Mr. Evans
(Dkt. No. 86). TheCourt understands thaRyan Bushman contends that he and Mr. Evans
discussed personally the reason for the denial and that the claim vies ‘tbasedon [the fact
that] no other cattle ownf§rlost cattle up and down the river.” (Dkt. No. 73-3, at B)s urclear
to the Court at this time whether this representation is consistent with doamynevitience of
the denial.

Wahrmund takes the position that these applications for USDA flood benefit®betive
of the issue of whether Ryan Buschman acted agemt an behalf of and with the ability to bind
Terry Buschman. Defendants argue that they will not deny such agetrigl.a The Court
understands the argument Wahrmund makes with respect to the probative value of these

documents to the issue of agency.



Wahrmund also takes the position that these applications for USDA flood benefits include
admissions by party opponents and, therefore, are not hearsay. Wahrmund asséotsttiea
reasons it explains in its filings, this evidence is relevantshondld be admissible under Federal
Rules of Evidence 401, 402, and 403.

In considering these issues, the Court is concerned ithayahrmund raises the
applications for USDA flood benefits executed by Ryan Buschman on his behalf and orobehalf
Terry Bushman, as well as the form executed by Mr. Watd®yan Bushmanand Terry
BuschmanMr. Watson should bpermitted to inform the jury that their claim for USDA flood
benefits was deniesb as not to leave an impression with the fbat is incomplete dnaccurate
At this time,because evidence of therdaland the basis for the denial is not before the Court, the
Courtis not in a position to determine how far Ryan Buschman, Terry Buschman, andcitdorVv
shouldbe permitted to go in explainiriipe application process, thdenial,or the basis of the
denial Further, the Court makes no determination at this time on whether defendants will be
permitted to call Mr. Evans as a witness to testify in this matter.

For all of these reasons, the Court takese matters under advisement. The Court would
like to hear additional argument from counsel with respect to these matters. Theli(Gots
counsel and all parties that, before introducing any evidence, testimony, or argegaetinghe
matter of application for or denial of USDA flood benefits, counsel are directgiptoaech the
Court and seek a ruling before introducing or eliciting such evidence, testimoaggument
before the jury.

3. Before the Court is Wahrmund’s motion to declare witness unavailable (Dkt. No.
76). During the pretrial conference, Wahrmund representeddbriirary to what is stated in the

motion filed with respect to the previously scheduled April 2019 trial dateMichael Hamm



will be availableo offer live witness testimongertain days during theurrently schedule June
2019trial and requested that the Court reserve ruling on this motion, unless aridruRtEmm
becomes unavailableThe Buschmanagree, althogh they also do natbject to the reading of

Dr. Hamm'’s deposition testimony, if he is unavailable, so long as theyva tijie opportunity

to read additional selected excerpts of his deposition testimAnyhis time, given counsels’
represerdtions the Court reserves ruling on Wahrmund'’s motion to declare witness unavailable
If Dr. Hamm becomes unavailable to offer live witness testimony, the psinibegd so inform the
Court to permit the Court to rule on the objected to designated deposition excerpts aihbr. Ha
before those excerpts are offeratb evidence.

4, Before the Court is Wahrmund’s motion to strike improper deposition testimony
designated by defendants (Dkt. No. 79).

During the pretrial conference, the parties represented to the Court thattibtwe pbthis
motion regarding Dr. Hamm’s testimony will only be ripe if Dr. Hamm is unavaitalbiéer live
witness testimony durinthe June 201%ial. For this reason, the Court reserves rulinghen
motion regarding Dr. Hamm’s deposition testimony.

The Court also reserves ruling on the other portion of Wahrmund’s motion regarding the
deposition testimony d#lr. Watson (Dkt. No. 79, at 2Based on matters discussed atptedrial
conferencethe Court understands that Mr. Watson has been subpderiastifyat the June 2019
trial by Wahrmund. During the pretrial conference, the parties discussed the availability.of Mr
Watson and agreed to meet and confer regarding his attendance at ti@é&i@burt encouraged
counsel for the parties to communicate with Mr. Watson regarding the subpoemnh thsue

requirements for compliance, and the consequences for noncompliance with the subpoena.



To the exteneither party determines Mr. Watson is unavailable for trial and intends to
offer his designated depositidestimonyas evidence in this cas® in the event that Mr. Watson
is not in trial when he is callet testify, the parties aréirected to approach the bench and to
inform the Court of these developmeirisadvance before raising these sswvith the juryas
well as toseek a specific ruling from th€ourt on the designated deposition testimony of Mr.
Watson before it is discussed before the jurgféered into evidence

5. Also before the Court is a motion to quash subpoena served on a government
employee filed by the United States of America (Dkt. No. 8@)e Buschmans haveot filed a
response yet, and the time to respond has not yet passed. The Court reservas thudimgtion
to quash.

So ordered this the 24th day of June 2019.

-ﬁ‘ush’u/g. W
Kristine G. Baker
United States District Judge




