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IN THE UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF ARKANSAS
WESTERN DIVISION
ROBERT STEINBUCH PLAINTIFF
V. Case No.:46-cv-622KGB
UNIVERSITY OF ARKANSAS, aka
UNIVERSITY OF ARKANSAS —LITTLE ROCK;
THE TRUSTEES OF THE UNIVERSITY OF ARKANSAS;
MICHAEL SCHWARTZ, in his official and personal capacity;
THERESA BEINER, in her official and personal capacity;
ZULMA TORO, in her official capacity;
JOANN MAXEY, in her offici al capacity DEFENDANTS
ORDER

Plaintiff Robert Steinbucfiled this action inPulaski County Circuit Courh Little Rock,
Arkansas against defendants University of Arkansaed the Trustees of the University of
Arkansasgn their official and person capacitiedMichael Schwartz, Theresa Beiner, Zulma Toro,
and Joann Maxey (hereinafter “Defendant®gfendantsemoved the case to this Court pursuant
to 28 U.S.C. § 1331 (Dkt. No. 1,2. Before the Court is MrSteinbuchs motion for remando
state court and stay consideration of plaintiff's time to respond to defendantshrtmtlismiss
pending outcome of the remand issue (Dkt. No. I®fendants haveespondedo the motiorto
remandDkt. No. 15). Defendants have also filed a motion to dismiss to which Mr. Steinbuch has
not yet responded (Dkt. No. 3yor the fdlowing reasons, the CougtantaVir. Steinbuch’smotion
to remand(Dkt. No. 12).

l. Background

On November 17, 2018r. Steinbuch suedefendants in the Pulaski County Circuit Court

in Little Rock, Arkansas, foan alleged violation of the Arkansas Freedom of Information Act

(“AFOIA™), Ark. Code Ann. § 289-101et seq (Dkt. No. 1,at 25). After filing an amended
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complaint (Dkt. No. 5), a second amended complaint (Dkt. No. 6), a third amended ocbmplai
(Dkt. No. 7), and a fourth amended complaintstate courfDkt. No. 9), Mr. Steinbuch isow
alleging defendants violated tAé-OIA; the ArkansasWhistleblower Act, Ark. Code Ann. 8§ 21
1-503(c)(1);his right to free speech under bdtie United States and ArkansagnStitutions; his
right toacademic freedopand his right againsortious interference withisemployment contract
(Dkt. No. 9).

In his fourth amended complaiMr. Steinbuchseeks &earingconcerning the denial of
information request under theF®IA (Dkt. No. 9). He also seeks a judicadterminatiorthat
(1) certaindefendants violated the AFOIA through improper redaction of reggiestords;(2)
certain defendants were not substantially justified in their refusal to provide the records a
requested(3) he is entitled to unredacted copieshwrequested record§4) certaindefendants
violated the WBA andAFOIA anti-retaliation statuteg5) certaindeferdants violatechis First
Amendment right inArticle 2 Section 6 of the Arkansas Constitution, violated deisdemic
freedom, andortiously interfered withhis employment contracénd(6) thatMs. Beiner andVir.
Schwartz acted withalice(Dkt. No. 9, 11 265-269).

Mr. Steinbuch is also seeking judicial determination thas leatitled to injunctive relief
actual damagesvhere legally permitted anabpropriateand attorneys fees and costs from the
Claims Commissionas well as any and all such additional relief which is necessary and proper
(Dkt. No. 9, at 47-48).

Il. Motion To Remand

“Federal courts are courts of limited jurisdiction” and “possess only thagmpawthorized
by Constitution and statute.Kokkonen v. Guardian Life Ins. Co. of ArBl1l U.S. 375, 377

(1994). “[A]ny civil action brought in a State court of which the district courts of thirddrStates



have original jurisdiction, may be removed by . . . the defendants, to the district dhertofited

States for th district and division embracing the place where such action is pen@8dJ.S.C.

§ 1441(a). The removing party has the burden to show, by a preponderance of the evidence, that
removal was properAltimore v. Mount Mercy Collegd20 F.3d 763, 768 (8th Cir. 2005).ny

“doubts about federal jurisdiction must be resolved in favor of remddakeér v. Martin Marietta
Materials, Inc, 745 F.3d 919, 923 (8th Cir. 2014).

Defendantgontend that this action was removable because this Codedeal quetson
jurisdiction(Dkt. No. 1, 12). Federal courts have federal question jurisdiction all@ivil actions
arising under the Constitution, laws, or treaties of the United S@28eb.S.C.§8 133L. Mr.
Steinbuch has alleged in his fourth amended camiplhat defendants violated his First
Amendment rightsciting both the United States and Arkansas constitutibieshas also alleged
that cefendants violated his right to academic freedomhbdbes not provide a source of law for
this right (Dkt. No. 9, 1 262).

A. First Amendment Claim

Mr. Steinbuch does not dispute tHaderal question jurisdiction exists ihis casehe
instead agrees to waive hisderal First Amendmentclaim broughtunder the United States
constitution in effect removing the basis for federal question jurisdiction (Dkt. Naat)2 Upon
remand, Mr. Steinbuch claims theg will amend his complaint state court talismissvoluntarily
hisfederalFirst Amendment claim. Mr. Steinbuch claims thi@kéderal courts have the power to
remand state claims after the federal claims have Wwaamd by the plaintiff.28 U.S.C. § 1447;
CarnegieMellon University v. Cohill484 U.S. 3481988) (remand enables district courts to deal

with cases involving pendent claims in tmanner that best serves the principles of economy,



convenience, fairness, and comity whictderlie the pendent jurisdiction doctripgl. Marshall);
Carlsbad Technology, Inc. v. HIF Bilmc., 556 U.S. 635 (2009).” (Dkt. No. 12, at 2-3).

Defendants state thiiey* do not object to embarking upon a procedural journey that leads
to the following: (1) the proper, permanent deletion of Plaintiff's fedgualktion claims and (2)
a discretionary remandf the remaining stataw claims, notwithstanding this Court’s
supplemental jurisdictiah (Dkt. No. 15, at 3). Defendants further contend thaj femand in
due course is particularly justified by certain staig wrinkles in this case, including (&n
interlocutory appeal that is currently pending in two Arkansas appellate @owdnnection with
the FOIA claim and (2) the Arkansas Supreme Court’s failure to address #tersmabof Special
Justice Dobson’s concurring opinidohnson v. Board of Trustees of the University of Arkansas
2016 Ark. 253, *9-*131d., n.3).

Subjectmatter jurisdiction is determined by examining the operative compl8e#, e.g.,
In re Atlas Van Lines, Inc209 F.3d 1064, 1067 (8th Cir. 2000) (“[I]n cases wheplatiff has
filed an amended complaint, federal courts must resolve questions of sulfjectjonesdiction
by examining the face of the amended complaintVly. Steinbuch’s fourth amended complaint
is the operative complaint (Dkt. No. 9pefendantsontend that, & plaintiff ordinarily deletes
her federal claims bffling an amended complaint that clearly omits theBee, e.g Carnegie-
Mellon University v. Cohill484 U.S. 343 (1998).” (Dkt. No. 15,&#). Here, Mr. Steinbuch has
not filed a maon to amend, but this Court construes the waiver of his federal First Amendment
cause of action as a request to dismiss voluntarily that claim under Fedleraf Rivil Procedure
41(a).

The Court grants that request. In making its rulings, this Court relies on Mb&tle's

representation that he waives federalFirst Amendment cause of action, Claim VI in his fourth



amended complaingnd that he will no longer pursue that clairhen this case is remanded to
state court. Defendants argue that “the state court and the parties shoutertainey about
whether Claim VI exists and whether Claim V arises under federal l&i).” This Court’s ruling
resolves the first question. Thus, the question left for this Court is whether Mib&iels
academicreedom claim grants to this Court federal question jurisdiction.
B. Academic Freedom Claim

A civil action filed in a state court may be removed to federal court if the claimeis o
“arising under” federal lan28 U.S.C. 8§ 441(b). As stated aboveubjectmatter jurisdiction is
determined by examining the operative compla@e, e.g., In re Atlas Van Lines,.|ri209 F.3d
at 1067. The burden is on a removing defendant to show that federal jurisdiction ebtasidge
v. AetnaCasualty and Surety Cal15 F.2d 809, 81@th Cir. 1969). The guiding principal courts
follow in establishing whether or not removal is proper is that the plaintiff isndsterof his
complaint. Bell v. Hershey Co557 F.3d 953, 956 (8th Ci2009). “The presence or absence of
federalquestion jurisdiction is governed by the ‘wpled complaint rule,” which provides that
federal jurisdiction exists only when a federal question is presented on ¢hef fdie plaintiffs
properly pleaded complaiit. Caterpillar, Inc. v. Williams,482 U.S. 386, 3921987). Mr.
Steinbuch asserts that ha&cademic freedom claim is rooted in stdev, including state
regulations, common law, and the Arkansas Constitution (Dkt. No.D&jendants believe &
Mr. Steinbuch’sacademic freedom claim prede a federal question (Dkt. Nos. 4)15

As a general rule, absent diversity jurisdiction, a case will not be remoifatiie
complaintdoes not affirmatively allege a federal claifBeneficial Natt Bank v.Anderson539
U.S. 1, 11(2003). Mr. Steinbuch’s academic freedom section of his fourth amended complaint

states, Plaintiff restates and reasserts the facts, contexntiand allegations contained in



paragraphs 1 through 238)pra,as if set out word for word herein.. Beiner, Schwartz, and
UALR have violated Plaintiffs Academic Freedom aathted rights. (Dkt. No. 9, §1261-262).
In his filings, Mr. Steinbuch argues thaftf'he basis for Defendants’ claifthat his academic
freedom claim confes federal question jurisdiction] is that state courts may refdederal
opinions on analogous constitutional provisiolmsleed, federal courts have eveferred to state
(and foreign) opinions at times’hat no more transforms a federal claim iatgtate action than
does the reverseg(Dkt. No. 12, at 2). The Court agreebrom the face of the fourth amended
complaint,Mr. Steinbuch has not affirmativelyled a federal cause of action under academic
freedom. SeeBeneficial Nat'l Bank539 U.S.at 11. In fact, in filings in this Court upon which
this Court relies in reaching its decisiom the pending motionke affirmatively states that he has
not done so. Although such a claim mexist under federal lawdefendants cannot force Mr.
Steirbuch to bring a federal claim when he has not.

Il . Conclusion

The Court grants what it construes as Mr. Steinbuch’s motion to dismiss voluntarily hi
federal First Amendment claim and, therefore, grifitsSteinbuch’s motion to remand (Dkt. No.
12). In granting this motion to remand, the Court relies upon Mr. Steinbuch’s represetation t
his academic freedom claim is rooted in stat®, including state regulations, common law, and
the Arkansas ConstitutionThe Court denies as maalt otherpendng motions in this matter (Dkt.
No. 3). The Court directs the Clerk of Court to remand this action Gitbeit Court of Pulaski

County.

1 The Court need not resolve, and has not resolved, any issues relateddademic
freedom claim under controlling federal law to resolve the pending motions.
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Soorderecdhis the2%th day of August 2017.

Hushws 4. P

Kridtine G. Baker
United States District Judge



