Cosey v. Ross et al Doc. 25

IN THE UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF ARKANSAS
WESTERN DIVISION

ARTHUR LEE COSEY PLAINTIFF
V. 4:16CV00763-JTK
ROSS, et al. DEFENDANTS

MEMORANDUM AND ORDER

Introduction

Plaintiff Arthur Cosey filed this @r se action pursuant to 42 U.S&1983, alleging
improper conditions of confinemenhadequate medical care, failuie protect, and denial of
equal protection, while incarcerated at the WKitaunty Detention Center (Jail) (Doc. No. 2).
Defendants Brawn, Vaughn, Lacy, and Hawk wesenissed on February 2, 2017 (Doc. No. 15).

Pending before the Court is the Motion Summary Judgment, Brief in Support, and
Statement of Facts filed by remaining Defend&udss and Grimes (Doc. Nos. 17-19). By Order
dated August 17, 2017, this Court directed Plaintiff to respotigetd/lotion within fifteen days,
and cautioned him that failure tespond would result iall of the facts seforth in Defendants’
summary judgment papers deemed admitted by him, or the dismissal of his complaint, without
prejudice, for failure to prosetai(Doc. No. 20). The Court themanted Plaintiff’'s Motion to
Extend Time to respond on September 11, 2017ngiliim an additional thty days (Doc. No.
22). The Court granted a seal thirty-day extension ofctober 18, 2017, nimg that no
additional extensions would be granted (Doc. No. 28s of this date, Plaintiff has not responded
to Defendants’ Motion.

. Complaint
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Plaintiff alleged he was arrested @olling a traffic accident on March 12, 2016, and that
the Jail refused to provide him medical attenti(Doc. No. 2, p. 5) Defendant Ross ignored his
requests for help and to make a telephone aadl, initially he was not provided a mat on which
to sleep. (Id.) Plaintiff lost control of hisowels and soiled himself but was not permitted to
shower until March 14, 2016, and Ross again deniedti?fa requests to be taken to the hospital
(Id.) Plaintiff was seen by a nurse on March 14, but she failed to examine his arm or treat him for
pus-filled sores._(1d.) Two white inmates were taken to the emergency room during the time that
officials refused Plaintiff's requests. (Id.)

On July 7, 2016, Plaintiff complained to a serabout a boil, and he was sent to the
emergency room for treatment. (Id., p. 6) Ma&s not given his medication until July 8, 2016,
and he was only allowed two pufévery four hours with his astia inhaler. (Id.) Defendant
Ross failed to address Plaintiff's harassmenotiner inmates and on July 23, 2017, Plaintiff and
others were assaultedd.) Although Plaintiff was takemo the emergency room, Defendant
Grimes never investigated the ident or questioned Plaintiff abolits injuries. Plaintiff claimed
he was denied proper medical attention noedications and was neglected while he was
incarcerated. (1d.)

1. Summary Judgment

Pursuant to ED.R.Qv.P. 56(a), summary judgmeis appropriate if the record shows that

there is no genuine issue of maaéfact and the moving party éntitled to judgment as a matter

of law. See Dulany v. Carnamal 32 F.3d 1234, 1237 (8th Cir. 1997).The moving party bears

the initial burden of identifyingthose portions of the pleadjs, depositions, answers to
interrogatories, and admissions bie, together with the affidats, if any, which it believes

demonstrate the absence of agjee issue of material fa¢t. Webb v. Lawrence County, 144
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F.3d 1131, 1134 (8th Cir. 1998) (quoting CelotexgCwo. Catrett, 477 U.S. 317, 323 (1986) (other

citations omitted)). “Once the moving party has met thisrden, the non-moving party cannot
simply rest on mere denials or allegatiomshe pleadings; rather, the non-movantst set forth
specific facts showing that theers a genuine issue for trial. Id. at 1135. Although the facts
are viewed in a light most ¥arable to thenon-moving party,in order to defeat a motion for
summary judgment, the non-movamannot simply create a factuabpute; rather, there must be
a genuine dispute over those facts that caatdally affect the outcome of the lawsuid.

In addition,“[a]ll material facts set forth in theadement (of undisputed material facts)
filed by the moving party...shall be deemed admitteless controverted by the statement filed by
the non-moving party.”.. Local Rule 56.1, Rules of the United States District Court for the
Eastern and Western Districts dfkansas.  Failure to properyupport or address the moving
partys assertion of fact can resultthre fact considered as undispaifor purposes of the motion.
FED.R.QV.P. 56(e)(2).

A. Exhaustion

Defendants first ask the Courtdsmiss Plaintiff's equal prettion, failure to protect, and
denial of a mat claims for failure to exhaus &dministrative remedies, as required by the Prison
Litigation Reform Act (PLRA), 42 U.S.&§ 1997e. According to Defendant Grimes’ affidavit,
the detention center grievanpelicy provides for detainees to submit grievances through a
computer kiosk system. (Doc. No. 19-1, p. 3; DNo. 19-7) Plaintiff utilized the grievance
system on numerous occasionso¢DNo. 19-6) Defendants claimmowever, that Plaintiff never
grieved the above-referenced claims; éfere, they should be dismissed.

According to the PLRA,

No action shall be brought with respect to prison conditions under
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section 1983 of this title, or any other Federal law, by a prisoner
confined in any jail, prison, or otheorrectional faitity until such
administrative remedies aseaavailable are exhausted.

42 U.S.C§ 1997e(a), unconsbon other grounds, Siggerd-& Barlow, 433 F.Supp.2d 811, 813

(E.D. Mich. 2006). The courts have interpreters fbrovision as a mantay requirement that

administrative remedies be exhausted prior tofitimg of a lawsuit. In_Booth v. Churner, the

United States Supreme Court held that in enacting the Pt®&gress has mandated exhaustion
clearly enough, regardie of the relief offered through administrative procedtig®2 U.S. 731,

741 (2001). In addition, the United States CouAmbeals for the Eighth @iuit held in Chelette

v. Harris, “[tlhe statutés requirements are clear: If administrative remedies are available, the
prisoner must exhaust them. Chelette failed te@land so his complaint must be dismissed, for
‘we are not free to engraft upon the statutexareption that Congress did not place theg29

F.3d 684, 688 (8th Cir. 2000) (quoting Castano v. Nebraska BfePorrections, 201 F.3d 1023,

1025 (8th Cir. 2000)). In Johnson v. Jones, the Court held[tjater the plain language of

section 1997e(a), an inmate mesihaust administrative remedibsfore filing suit in federal
court....If exhaustion was not completed at the time of filing, dismissal is mand&4@yF.3d

624, 627 (8th Cir. 2003) (emphasis in originakinally, in Jones v. Bock, the United States
Supreme Court held that while the PLRA itself sloet require that all defendants be specifically
named in an administrative grievané,is the prisofs requirements, and not the PLRA, that
define the boundaries of proper exhausti®&49 U.S. 199, 218 (2007).

The Court has reviewed the grievances submitted by Defendants and finds that although

Plaintiff did not submit grievance about his equyalotection and failure tprotect claims, he did

grieve the denial of a mat on April 24, 20{Boc. No. 19-6, p. 25). Therefore, the equal



protection and failure to protectadins will be dismissed without prejudice for failure to exhaust.
B. Qualified Immunity
Defendants also ask theo@t to dismiss Plaintif§ remaining medical and conditions
claims against them in their individual capged, based on qualified immunity, which protects
officials who act in an objectively reasonable manndt may shield a government official from
liability when his or heconduct does not violatelearly established statutory or constitutional

rights of which a reasonable person would have knbWarlow v. Fitzgerald, 457 U.S. 800, 818

(1982). Qualified immunity is a question of law, not a question of fadcClendon v. Story

County Sheriff's Office, 403 F.36110, 515 (8th Cir. 2005). Thusssues concerning qualified

immunity are appropriatelyesolved on summary judgme@eeMitchell v. Forsyth, 472 U.S.

511, 526 (1985) (the privilege fanimmunity fromsuit rather than a mere defense to liability; and
like an absolute immunity, it is effectively laéa case is erroneously permitted to go to tijal.

To determine whether defendants are entitequalified immunity, the courts generally
consider two questions: (1) whet the facts alleged or showepnstrued in the light most
favorable to the plaintiff, establish a violationeo€onstitutional or statoty right; and (2) whether
that right was so clearlestablished that a reasonable offiavould have known that his or her

actions were unlawful. _Pearson v. Callahan, 555 U.S. 223, 232 20@®fendants are entitled

to qualified immunity only if noreasonable fact finder coulshswer both questions in the

affirmative. _Nelson v. Correctional Medicaervices, 583 F.3d 522, 528 (8th Cir. 2009).

ICourts arepermitted to exercise their sound deton in deciding which of the two
prongs of the qualified immunity aryais should be addressed firstight of the circumstances
in the particular case at hahd.Nelson, 583 F.3d at 528 (quoting Pearson v. Callahan, 555 U.S.
at 236).




1 Conditions

Plaintiff complained that when he initially areid at the Jail, he was forced to sleep on the
floor without a mat until a nurse provided hig@ga mat on the third day (Doc. No. 2, p. 5). He
also claimed that Ross cuffed him to the leincsoiled clothing on March 12, 2016, and Plaintiff
was not permitted to take a shower until March 14, 2016. (Id.)

According to Defendant Grimes, when RBl#f was booked into the Jail on March 12,
2016, he signed an “Issue Sheet” indicating thatvag given clothes, a mat, a towel, a blanket
and a sheet. (Doc. No. 19-1, p. 2; Doc. No. 19-2, p.Bintiff was released from the Jail to the
Arkansas State Hospital on August 23, 2016. (Doc. No. 19-12 p. 2)

Defendants ask the Court to dismiss these imgrropnditions allegatins because Plaintiff
was not denied the minimal measure of life’s netiessand cannot show thé¢nial of a mat and
shower for less than two days posed a substargiabfiserious harm to his health, citing Farmer
v. Brennan, 511 U.S. 825, 834 (1994).

Since Plaintiff was a pretrial detainee a¢ tthme of his incarceti®n, the due process
standard of the Fourteenth Amendment applieketermine the constitutioligr of his conditions
of confinement‘Under the Fourteenth Amendmentepial detainees are entitled ‘ad least as
great protection as that afforded convictpdsoners under the Eighth Amendmé&@wens v.

Scott County Jail, 328 F.3d 1026 (8th Cir. 2003) {opCity of Revere v. Mass. Gen. Hosp., 463

U.S. 239, 244 (1983)j[llnmates are entitled to reasonablyegdate sanitation, personal hygiene,

2 According to a Judgment issued on Augus?@16 in the White Gunty Circuit Court,
Plaintiff was acquitted of his criminal chargec@ease of mental disease or defect. (Doc. No. 19-
2, pp. 17-19)



and laundry privileges, particulartwer a lengthy course of tinfiddoward v. Adkison, 887 F.2d

134, 137 (8th Cir. 1989).
Conditions whicH'deprive inmates of the minimal civilized measure ofdifeecessities,

may be considered cruel and unusual, ancetber, unconstitutional. _ See Rhodes v. Chapman,

452 U.S. 337, 347 (1981). In determining whemetrial detention is considered
unconstitutionally punitive, theourts apply the Eighth Amendment deliberate indifference
standard, focusing on the length of exposure to unsanitary conditions and the degree to which the

conditions are unsanitary._ Whitnack v. DaglCounty, 16 F.3d 954, 957 (8th Cir. 1994).

“Conditions of confinement, howevegrestitute cruel andnusual punishmeronly when they
have a mutually enforcing effect that producesdaprivation of a single, identifiable human need

such as food, warmth, or exerclddd., (qQuoting Wilson v. Seite501 U.S. 294, 304 (1991)).

“Although the Eighth Amendmestprohibition of cruel and unual punishment bars more
than physical torturégdiscomfort compelled by conditions adnfinement, without more, does not

violate the amendmefit. Martin v. Byrd, No. 4:07cv01184SWW, 2008 WL 686936 * 4

(E.D.Ark.2008) (quoting Smith v. Coughlin, 7482d 783, 787 (2d Cir. 1984) (other citations

omitted.))

In Smith v. Copeland, an inmate who alleged Heatvas subjected to raw sewage from an
overflowed toilet in his cell fordur days (and was forced to eneliihe stench of his own feces),
did not state a constitutional claim for reli&f7 F.3d 265, 268 (8th Cir. 1996). The Court found
that the allegation amounted to a de mirsmnposition and did not implicate constitutional
concern._Ild. And, an inmate who was provided mikof toilet paper per week did not state a

constitutional claim for relief in_Stickley. Byrd, 703 F.3d 421, 423-24 (8th Cir. 2013). The




Court found that the defendants’ refusal to gthetinmate’s request for additional toilet paper
did not violate a clearly establigheight, and that “not every depation ... rises to the level of

punishment under the due process clausedtld24 (quoting Green v. Baron, 879 F.2d 305, 310

(8th Cir. 1989)). A pretrial deitaee who slept two nights on thedlr next to the toilet, where he

was sprinkled with urine, did not state a consibtual claim for relief, in Goldman v. Forbus, 17

Fed. App. 487, 488 (8th Cir. 2001) (unpublished peracn). And, a pretrial inmate who was
denied a shower and a mat forotways was not denied the nmmal civilized measure of life’'s

necessities, according to the court_invéa v. Robinson, No. 4:07CV00025SWW, 2007 WL

473739 (E.D.AR 2007).
Initially, the Court finds that the two-day dehof a mat did not constitute a deprivation
of a single, identifiable humtmaneed and did not deny Plaiftihe minimal measure of life’s

necessities, as set forth_in Rhodes, 452 U.$4at However, | am bothered by Plaintiff's claim

that he sat in soiled clothes for two days aheéditate to condone such conduct. Yet, absent a
response from Plaintiff to Defidants’ Motion, or additional fagtindicating Defendants refused
to allow him to change his cloth@r clean himself up using theakiin his cell,and based on the
case law cited above, I find that lakegation fails to support a cditational claim for relief. In
addition, Plaintiff provided no evidence to suppdiihding of deliberatendifference by either of
the Defendants or that he suffered harm as a result of the conditions. Therefore, based on the
case law cited above, the Court fitdat Defendants didot violate a clearly established right and
that they are entitled to qualified immunity.
2) Medical Care
Defendant Grimes states in his affidavit thatis not a medical pre$sional, and that in

2016, White County contracted with Advancedri@otional Healthcareo provide medical
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services to the detainees by medical professio(iats. No. 19-1, p. 3) Defendants also state that
Plaintiff's medical records show that he was denhied adequate medical care and treatment.

According to those medical records, Pldirgubmitted a sick call request form on March
14, 2016, stating that he suffered pain in his aeck, shoulder, and back from a car wreck. (Doc.
No. 19-3, p. 10) He was evaluated by a physiaiahnurse who noted a full range of motion to
Plaintiff's upper extremities, and Plaintiff's hisy of back injuries. (Id., p. 12) The medical
professionals prescribed Tylersoid suggested a warm comprestbieated. (Id.) Jail officials
placed Plaintiff on suicide watch on March 17, 201&rdife told a judge that he wished someone
who threatened him would have killed him. (Id, p. 13-21) He was released from suicide watch
on March 17, 2016, after a mental health pgsienal evaluated him. (Id.) Medical personnel
contacted Walgreens pharmacy on March 30, 20ddijtePlaintiff's medicaons. (Id., pp. 27-28).
He was given a TB test on April 8, 2016, anquested medications on Mary 12, 2016, and June
6, 2016. (Id., pp. 29-33). Medicalnsennel contacted Walgreens agamJune 8, 2016 to verify
an inhaler and other medications for Pldinid., p. 34) A physician proved his request for
Albuteral medication on July 1, 2016. (Id., p. 37).

On July 4, 2016, Plaintiff submitted a sickla@lquest about a boil on his back side. (Id.,
p. 38). A nurse examined him on July 7, 2046¢d Plaintiff was sent to the White County
Medical Center emergency room for treatinand medication._(Id., pp. 41-45). Jail medical
professionals saw Plaintiff as a follow-up on July 8, 2016, and issuedatiediorders._(Id., pp.
46-48). Plaintiff took Clindamycin (antibiotic) from July 9, 2016, through July 17, 2016, and
200 mg Ibuprofen from July 9, 2016, through July 10, 2016. (Id.). Plaintiff submitted a sick call
request for treatment of the boil on July 18, 2Cd&d was evaluated on July 19, 2016. (Id., p. 53)

The nurse noted mostly hardnésghe tissue and swelling and sexdiorders for Keflex for ten
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days. (Id, p. 54). Plaintiff fased Breo and Spiriva medigats on July 20, 2016, July 22, 2016,
July 24, 2016, and August 9, 2016. (Id., pp. 56, 57, 61, 6dg was involved in an altercation
with another inmate on July 23, 2016, and was taken to the emergency room where he was treated
for a facial contusion._(Id., pp. 58-60). The Jaddical department saw him for a follow-up on
July 25, 2016, and noted that he ambulated witlna and presented swelling to his left eye over
his brow, but that did not want Tylenol. (Id., p. 62)

Based on these records, Defendants state Rtaantiff cannot show they acted with
deliberate indifference to his seriomgdical needs, or that anyegjed delay in receiving medical
care or medication caused a detritaéeffect to his health.

As noted above, Since Plaintiff was a pretdetainee at the time of his incarceration, the
due process standard of the Fourteenth Amentiapgiies to determine the constitutionality of

his conditions of confinement.Bell v. Wolfish, 441 U.S. 520, 533979). In the Eighth Circuit,

however, the standards applied to such claimsrer same as those applied to Eighth Amendment
claims. _Whitnack16 F.3d at 957. Therefore, in orde support an Eighth Amendment claim
for relief, Plaintiff must allegand prove that Defendants were detdtely indifferent to a serious

medical need._Farmer v. Brennan, 511 U.&5,834 (1994). However, even negligence in

diagnosing or treating a medical condition does posttute a claim of deliberate indifference.

Estelle v. Gamble, 429 U.S. 9705-06 (1976). Rather, thg@risoner must show more than

negligence, more even than gross negligeand, mere disagreement with treatment decisions

does not rise to the level of a constitutional violatidestate of Rosenberq v. Crandell, 56 F.3d

35, 37 (8th Cir. 1995)._ See also Smith v. Matoaio, 910 F.2d 500, 502 (8@ir. 1990) (holding

that a mere disagreement with a course of oadreatment is insufficient to state a claim for

relief under the Eighth Amendment). Furtherm@réson physicians are entitled to exercise their
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medical judgment, antido not violate the Eighth Amendment when, in the exercise of their
professional judgment, they refuse to implement a prismeguested course of treatmént.
Long v. Nix, 86 F.3d 761, 765 (8th Cir. 1996). dddition, an inmate who complains that a
delay in medical treatment constituesonstitutional violation must provideerifying medical
evidencé in the record to establish the detrimental effect of the delay, in order to succeed on his

claim. Beyerbach v. Sears, 49 F.3d 1324, 1326 (8th Cir. 1995) (overruled in part on other

grounds). “In the face of medical records indicatitigat treatment was provided and physician
affidavits indicating that the oa provided was adequate, an inenaannot create a question of
fact by merely stating that [he] did nieel [he] received adequate treatmenDulany, 132 F.3d
at 1240.

Furthermore,“a general responsibility for supernvig the operations of a prison is
insufficient to establish the persorialvolvement required to support liability. Camberos v.

Branstad, 73 F.3d 174, 176 (8th CiR95). A prison official who i$not involved in treatment

decision made by the medical usistaff andlacked medical expertis&annot be liable for the

medical stafs diagnostic decision[$].Keeper v. King, 130 F.3d309, 1314 (8th Cir. 1997)

(quoting_Camberos, 73 F.3d at 176)[l]f any claim of medical idifference ... is to succeed, it
must be brought against the individaectly responsile for [plaintiff's] medical caré.Kulow

v. Nix, 28 F.3d 855, 859 (8th Cir. 1994) (quotiBpwn v. Wallace, 957 F.2d 564, 566 (8th Cir.

1992)).

Based on the medical records provided by Dedetgland Plaintiff's failure to respond and
offer evidence to the contrary, the Court findsasatter of law that Defendants did not act with
deliberate indifference to Plaintiff's serious medicaéds. The medical rects show that Plaintiff

was seen by Jail medical personnel two days aftarreed at the Jail, antiat during the course

11



of his stay at the Jail he wareated on several occasions. Even assuming as true Plaintiff's
allegation that Ross ignored his requests for emergency medical treatment, the Court finds no
evidence that as a non-medigabfessional he acted with deditate indifference to a serious
medical need. In addition, Plaintiff providesexadence that either of the Defendants knew of a
serious medical condition, failed tt, and caused a detrimentapact to Plaintiff's medical
condition. Therefore, absent additional factswidence from Plaintiff to show otherwise, the
Court finds that Defendants acted reasonably uti@ecircumstances, and that no reasonable fact
finder could find that the facts adleged or shown, construed ihe light most favorable to
Plaintiff, establish a violation ad constitutional or statutory right.
IV.  Conclusion

IT IS, THEREFORE, ORDERED that Defendadri#otion for Summary Judgment (Doc.
No. 17) is GRANTED, and Plaintif Complaint is DISMISSED with prejudice.

An appropriate Judgment shall accompany this Memorandum and Order.

IT IS SO ORDERED this 30th day of November, 2017.

JEROME T. KEARNEY
UNITED STATES MAGISTRATE JUDGE
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