Willis v. Arkansas State Police Doc. 28

INTHE UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF ARKANSAS
WESTERN DIVISION

MARK H.WILLIS PLAINTIFF
V. Case No. 4:16-cv-00833-K GB
ARKANSASSTATE POLICE DEFENDANT

OPINION AND ORDER

Plaintiff Mark H. Willis brings this action under Title VIl of the Civil Rights Act &fey,
as amended, 42 U.S.C. 208Q“Title VII"), alleging race discrimination DefendantArkansas
State Policg“ASP”) filed a motion for summary judgment (Dkt. No. 16Mr. Willis has not
responded tohe ASP’s motion For the reasons that follothe Court grantthe ASP’s motion
for summary judgment (Dkt. No. 16).

l. Factual Background

Unless otherwise notedhd following facts are taken frorthe ASPs statement of
undisputed material facts (Dkt. No.)18VIr. Willis has not responded tbe ASP’s statemenbf
undisputed material factsPursuant to Rule 56df the Local Rules of the United States District
Court for the Eastern and Western DistrictsAokansas the Courtdeems admittethe ASP’s

statement of undisputed material fatts.

1 Local Rule56.1 provides that, if the nonmoving party opposesotion for summary
judgment,“it shall file, in addition to any response and brief, a separate, short and concise
statement of the material facts as to which it contends a genuine dispute exidtgethbéocal
Rule 56.1(b). Additionally, Local Rule 56.1 provides that, unless controverted by the nonmoving
party’s statement filed under paragraph (b) of the Rule, “[a]ll m&tEcks set forth in the
statement [of undisputed material facts] filed by the moving partghall be deemed admitted.”
Local Rue 56.1(c).
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Mr. Willis, an AfricanAmerican,was hired as an empjee ofthe ASP on September 5,
2014 (Dkt. No. 1891 1 2). Mr. Willis worked as an ASP Troop€Pkt. No. 1811). Mr. Willis
completed the ASP’s training academy in December 2Dk#t No. 18, 3).

On December 8, 20148r. Willis was transferred to Troop F in Warrékrkansag(ld.,
4). He attended th Troop F Field Training Progranid(). Sergeant AlexKrneta—who is
Caucasian-was the Field Training Supervisad 11 5, 7).SergeanKrneta supervised Troopers
in both Ouachita and Union Countidd.( { 6). Eacllrooper is assigned to a single coyratyd
Mr. Willis was assigned to Ouachita Courlty,(1 8, 9).SergeanKrneta supervised Mr. Willis
from December 2014 until his termination in February 2016 (Dkt. Ndf 18).

Upon his or her arrival at a Troop, a new Trooper participates in a Field Training Program
(Id., ¥ 11). The standard prografads for eight weeks; howevef,remedial training is needed
the program will last up to 12 weeld.). Mr. Willis’ training lasted 12 weeks, in order to further
assist him in the ares crash investigationdd., § 12).

During the trainingorogram, the new regit works alongside anore experienced officer
for handson training (d., T 13). The Field Training Officer assssthe new recruit in investigating
incidents and accidentgathering information, and preparing accurate documentedil@tting
what occurredld., 1 14). When an incident or accident occurs, the Trooper, or other ASP law
enforcement official involved, will prepare a report to doemt what has occurré®kt. No. 18,
1 15). The report must be as accurate as possibliat if it is needed in the futuresuch as for
insurance purposes litigation,the parties can rely on the information stated in the report as being
truthful and accuratdd., 1 1. The Trooper is to enter all of the information into the computer

in order to allowa writtenreport to be generatettl(, 1 17.



As Mr. Willis’ supervisor,SergeanKrnetareviewedMr. Willis’ incident andaccident
reports between Decemk2014 and February 20181(, 1 1§. SergeanKrnetawasMr. Willis’
immediatesupervisor; however, from time to timether ®rgeants wouldeview Mr. Willis’
incident andaccident reportdd., 1 19. Sergeant Gary Gambill and Sergeant Clayton Richardson
also reviewedMir. Willis’ incident and accident reports duridy. Willis’ tenure with Troop F
(Id., 1 20. SergeanKrnetacould also revievihe reports obther Troopers who were not under
his direct supervision (Dkt. No. 18,21).

Part ofSergeanKrnetds job duties and rg@nsibilities asergeant wato review incident
andaccident reports submitted by the ASP Troopers under his super{liofi 22) Sergeant
Krnetadoes not pick and choose which officaesports to reviewhereviewsthem all(ld.). If an
error has been made, the report will be “rejectdd.; 1 23). Upon receipt of a “rejected” report,
the Trooper is to make the necessary changes and then resubmit thioreguptoval (d.).

SergeanGambill was the firssupervising sergeamd reject one oMr. Willis’ accident
reports(ld., T 29. On December 20, 201&ergeanGambill rejectedMir. Willis’ Report No.
52121470Dkt. No. 18, 25) SergeanGambill emdled the rejected report to Corpo&dquoyah
Browning (d.). That weekCorporalBrowning wasMr. Willis’ Field Training Officer andMr.
Willis was shadowin@orporalBrowning as ofthejob training(ld.). SergeanGambill sent the
rejected reporto CorporalBrowning to review withMr. Willis (Id.). CorporalBrowning is
African-American(ld., T 26.

Mr. Willis shadowed approximately fodifferent FieldTraining Officers during hid2
weels of training withTroop F (d., 1 27). Once a report is “rejectédhe Trooper is to correct

the errors and resubmit it for approyBkt. No. 18,9 28. Troopers do noteceive a reprimand



or reduction in pay for a rejected rep@d., { 29) The goal is to have a final report that is true
and accurate artlatcan be relied on at a later date if nee(dd.

SergeanKrneta rejected one ®fir. Willis’ reports—Report No. 52021506—on February
4, 2015, for errors contained in the repddt,(f 30) SergeanKrnetaemailed a copy of the report
to Billy Walker, Mr. Willis’ Field Training Officer at that tim@d., § 3Q. The purpose of returning
the February 4, 2018eport toMr. Walker was so that he could review the report WMithWillis,
and together they could make the necessary chdlye% 31). Mr. Walker is AfricanAmerican
(Dkt. No. 18,1 32. Because the Field Training Program is a learning experi@ndbe new
recruits neitherMr. Walker norMr. Willis was reprimanded in any way for the “rejection” of the
February 4, 2015, reportd(, 11 33, 3%

On March 28, 20155ergeanGambill rejectedMr. Willis' Report No. 52031528d., 1
35). Sergeant Gabill emailed the rejected report kér. Willis, identifying eightdifferent areas
to correct(ld.). On April 11, 2015SergeanKrneta rejectedMr. Willis’ Report No. 52041524
(Id., T 36) The report was rejected due to errors contained in the réggrt SergeanKrneta
emailedMr. Willis that day and attached a copy of the changes that needed to be made to the report
(Id.). SergeanKrnetaaskedMVir. Willis to have the report reubmitted for approval by the end of
his shift(Id.). Changes to reports are expected to bsutemitted the saenday the rejection is
received if the Trooper is working the day a rejection is sgat, 137). If the Trooper happens
to be off when the report is rejectéden changes should be made as soon as the Trooper returns
to work from his or her days offd.). This is true for every Trooper, not jidt. Willis (Id.).

On April 13, 2015 SergeanGambill receivedMr. Willis’ revised report N052041524
(Id., T 38). SergeanGambill rejected the report due to errors that remained in the {ghdrtOn

April 23, 2015, SergeantKrneta met withMr. Willis at the Camden PokcDepartment for



approximately on@our to discuss Report No. 52041584, 1 39) They reviewed thapplicable
errors on the Collision Repd(id.). They then carefully went over all of the necessary corrections
that needed to be madlel.). At the conclusion of the meetinlylr. Willis acknowledged every
aspect that had been discussed and asSemgganKrnetathat his future performance in this area
would improve [d.).

On April 30, 2015 SergeanKrneta received a Fatal Accident Repborm—ASP-25—
from Mr. Willis ((Id., T 40) After reviewing the formSergeanKrneta noticed a number of
significant errors(ld.). Sergeantrnetacontactedvir. Willis by phone and explained the errors
to him (1d.). ThereafterSergeant Krnetaarefully went over all of the necessary corrections that
needed to be made to the fohd.). SergeantKrnetds efforts were to assigiir. Willis in
understanding the errotisathe had made ard teach him how t@omplete the repodorrectly
the next timg(ld.).

On May 1, 2015SergeantKrneta again met with Mr. Willisat the Camden Police
Department to assist him in preparing Collision Report No. 52041533FM (F&aelpiyrt) (d., 1
41). During the meetingSergeankrnetareviewed the applicable errors on the Collision Report
with Mr. Willis (Id.). Thereafter, they carefully went over all of the necessary correctians t
needed to be madgd.). During the meeting, Mr. Williappeared to be confused regarding a
number of aspects concerning crash scene mapping and diag(ainingfter approximately 2.5
hours of training, it was evident 8ergeanKrnetathatMr. Willis was having difficulties grasping
the fundamental of investigating a collisiordespite his reassurances3ergeanKrnetathat he
understoodhe material they had reviewgld.). On May 5, 2015, Captain Charles Hubbard, the
Troop F Commander, ask&&rgeanKrneta to outline thareas of deficiencies fddr. Willis (Id.,

1 42).



On May 6, 2015SergeanRichardson arrived at the scene of a motor vehicle collision
being investigated byr. Willis (Id.). Mr. Willis was having difficulties mapping the crash scene
(Id.). As a resultSergeanRichardson had to remain on scene and gMdeWillis on how to
obtainproperly crash scene measuremdlus 1 43. SergeanRichardson is AfricasAmerican
(Id., 7 44).

On May 8, 2015SergeanKrnetaprepared a mmorandum to Captaidubbard [d., 1 45)

In it, SergeanKrnetadocumented eight areas related to investigationdMhatVillis neededo
improve (d.). SergeanKrnetarecommendethatMr. Willis attend remedial training in the areas
of Collision Investigation and Collision Reponteparation(ld.). Specifically, Sergearrneta
recommended Corporal Jeff Hust, a Field Training Offiberassigned to assigir. Willis in his
investigations and report preparatidits). SergeanKrnetaexplained, in detail, the events that
had transpired over the preceding two weeks regarlingWillis’ perceived difficulties in
creating accurate repoiisl.). SergeanKrnetarecommended the remedial training begin on May
12, 2015, and conclude on June 5, 20d9.(

On May 9, 2015Mr. Willis submitted Collision Report No. 520515@38., { 46) In spite
of SergeanRichardson’s assistance, the report was submitted with various daentkemors,
narrative errorsand crash scene mapping alagramming erroréld.).

On May 12, 2@5, SergeanKrneta met with CaptaiRlubbard to discussir. Willis (Id.,
47). After a lengthy discussigrihey agreed oMr. Willis’ deficiencies surrounding Collision
Investigation and Collision Report preparatiga.). CaptainHubbard approved the Corrective
Action Plan(ld.). The goal of the Corrective Action Plan was to Hdip Willis succeedld.,

48).



On May 29, 2015SergeanKrneta received a emorandum from Corporal Hufd.,
49). CorporaHust indicated that, during his training with Mr. Willis, he felt that Mr. Witiel
made progress in the area of obtaining measurements and diagrammingdéetscas well as
progress in how to obtain and record information in an efficient and logaraner(id.). Corporal
Hust also indicated that the aseéawhich he felt Mr. Williswas weakest werte narration of the
events of the craslas well as the narration required to produce a diagram that is easily followed
(Id.). CorporalHust recommededMr. Willis receive extensive training in the area of writing
(Id.). Mr. Willis was released to work on his own again on May 30, 21@151(50).

In May 2015 SergeanKrneta found two oMr. Willis’ reports contaiedgrammatical and
vocabulary errors; howeveBergeanKrnetacould see some improvement with the diagradfns
Willis was drawingdld., 1 51) SergeanKrnetawas hopeful tha#r. Willis’ work product would
continue to improvgld.). On June 2, 20155ergeantKrneta met with Mr. Willis Captain
Hubbard, and Lieutenaharles Watsoat Troop F Headquarte(ts.,  52) They discusseMir.
Willis’ prior deficiencies and the training that had taken p{ltg CaptainHubbard askedr.
Willis how he wa feeling after training, arldr. Willis said he was feeling more confidéid.).
Captain Hubbard askeMlr. Willis to let those at the meeting know if Mr. Willis had any
suggestions on how theypuld better help hin{ild.). Mr. Willis never offered any suggestions
(Id., 1 53). Atthe conclusion of the meeting, Captain Hubbard recommtradisti. Willis return
to Little Rock and attend classes in crash investgaand report writing with the Troop School
(Id., 1 59.

On June 8, 2015 ergeanKrneta rejectedMr. Willis' Report No. 70061559 due to errors
contained in the repoftd., § 55. On June 222015,SergeanKrneta rejected/r. Willis’ Report

No. 52061540 due to errors contained in the refidrf I 56) SergeanKrnetasent him the



documents needed in order to make the necessary corrddtign©On June 24, 201%ergeant
Krneta rejected/r. Willis’ Report No. 52061541 due to errors contained in the replorf](57).

On July 1, 2015SergeantKrneta rejected two oMr. Willis' reports—Report No.
52061542 and Incident Report6Fl5-0067—due to errors contained in the repafit., T 58)
Sergeant KrnetaentMr. Willis the documents needed in order to make the necessary corrections
(Id.). Also on that dateSergeanKrneta rejected an ASP form completed incorrectly biyir.
Willis (1d., 1 59).

On July 10, 2015, Major Mike FosteiCaptainHubbard’s superviserorderedMr. Willis
to attend the third week of crash investigatitassedeginnirg Monday, August 3, 201&t Little
Rock General Headquartefigl., {1 60). On July 17, 2015SergeanKrneta rejectedr. Willis’
Report No. 140715039 due to errors contained in the ré@drt 61). On August 15, 2015,
SergeanKrneta rejectedr. Willis’ Report No. 52081546 due to errors contained irrépert
(Id., T 62). Sergeant Krnetaent him the documents needed in order to make the necessary
corrections|d.).

On August 19, 2015, Sergeant Jamie Gravier, Corporal Greg Dycu€§,oapdral Bily
McCradic sent a emorandum to Major Foster regarding Mr. Wilkgéek in training with Troop
School 2015A(1d., 1 63). The conclusion they reached was as follg#sthis point, we arenot
comfortable saying that Troop#¥illis is capable of investigating a crash and producing an
acceptable report without assistancéd’)(

On September 8, 2015¢ergeanKrneta rejectedr. Willis’ Report No. 20091537 due to
errors contained in threport(ld.,  64). Sergeant Krnetaxplained the corrections that needed to

be made in an emgfld.). Also on that dateSergeanKrneta rejected Incident Report&15-



0101 due to errors in the repdid., T 65). SergeanKrneta also rejected Report No1B-0064-
HP-F for having thencorrect date of confiscation in the rep@d., 1 66).

On September 28, 2016ir. Willis was involved in an automobile accident while in his
ASP vehicle(ld., T 67) The following day,Mr. Willis sent Sergearkrneta a nemorandum
regarding the accidgnin which he denied fau{td.). On SeptembeB0, 2015 Sergeant Krneta
wrote a memorandum to Captain Hubbard pursuant to policy regdhdiracciden{ld.,  68).
On October 1, 2015, Captain Hubbard authored a memorandum to his supervisor, Major Foster,
regardingtheaccident(ld., § 69). On October 12, 2015, Major Foster wrote a lettditoWillis
which statedthat the accident investigation had determined that the contributing factor of the
automobile accident was the result\df. Willis’ actions while operating an ASP vehig¢ld.,
70). Mr. Willis was notified that Major Foster was required to lodge a compdgiainstMr.
Willis in violation of ASP Police- General Section 23, Vehicle Uder causing the accidefid.,

1 7). The complaint was not in any way related Mo. Willis’ report writing or scene
investigationgld., 1 72.

On November 12, 2015, theo@mand Staff Review Baod met regarding the complaint
filed against Mr. Willisregarding the September 28, 20aGtomobile accidendd., T 73) The
Board unanimously found the complaint was founfldd. The members of the Command Staff
Review Board were Major St Garner, Major Ron Stayton, and LieutenBon Caseyld.,
74).

On November 13, 2015, Serge&mheta rejectedr. Willis’ Report No. 70111516M due
to errors contained in the repdid., § 75) SergeanKrnetaexplained the corrections that needed

to be made in an emdid.).



On November 17, 2015, Captain Hubbard met vith Willis and SergeanKrneta
regarding a November 11, 2QX%ash investigatiofid., I 76) Captain Hubbaraoticed several
mistakes, as well as undocumented evidence and facts about th@dcjaskhe report contained
inverted measurements as well as a narrative that did not match the didgra@aptain Hubbard
then wrote a mmorandum to Major Foster tpdatehim onCaptainHubbard’s meeting witMr.
Willis andSergeanKrnetaand onthe continuing problems witkir. Willis’ report writing(ld., |
77).

On November 24, 2015, Lieutena@olonel Tim K’Nuckles wrote a nemorandum to
Colonel Bill Bryant regarding the Office of Professional Standards investigatiomfdeMr.
Willis’ automobile accidentd., I 78) The file was forwarded to Colonel Bryant’s office for a
final decision and dispositiond().

On December 28, 2015ergeanKrneta rejectedMr. Willis' Report No. 52121579 due to
errors contained in the repdid., T 79) SergeanKrnetaexplained the corrections that needed to
be made in an emdild.). On December 30, 201SergeanKrneta checked the eCrash server and
noticedthatMr. Willis had not yet corrected report No. 521215¥8ich was returned to hitwo
days prior(ld., T 80). SergeanKrnetasent an email tMr. Willis explaining, in great detail, why
the ASPneeded the report to be revised and uploalded (

OnJanuary 5, 2016,e8geantKrneta rejectedMr. Willis’ Incident Report No. A2/15-
0167 due to errors contained in the reftt, § 81) SergeanKrnetaexplained the corrections
that needed to be made in an enfall). On January 12, 2016 eR&jeantKrneta rejectedvir.
Willis’ Report No. 52011601 due to errors contained in the rélubyt 82) SergeantKrneta

explained the corrections that needed to be made in an @gilSergeanKrneta forwaded a

10



copy of Mr. Willis’ January 12, 201&mail and rejected report to Captain Hubbard on January
15, 2016 (d., 1 83).

On January 15, 2016, Mr. Willis investigated an accident and prepared Report No.
520116031d., 1 84). Sergeant Gambill reviewed and rejected the relploxt He identifiedthe
errors contained in the report and emailed the information to Mr. Wadlis (

On January 19, 2016, Captain Hubbard authored a memorandum to Major Foster outlining
Troop F's exhaustive efforts to asdidt. Willis in investigathg and documenting asheqld.,

85). As of that date, Captain Hubbard féiat Mr. Willis was a detriment and a liability to the
departmenfld., § 86).

On January 21, 201ayir. Willis corrected and resubmittedeport No. 52011603
however, it was determined that a number of discrepancies broulyhit Willis’ attention by
SergeanGambill had not been correct@d., 1 87).

On January 22, 201&ergeanKrneta met with Mr. Willisat the Camden ASP Office to
follow up on Report No. 520116081., § 88) SergeanKrnetaaddressedhe discrepanciess
well as hisotherconcerns regarding the traffic crash investigatwith Mr. Willis (1d.). During
their conversatiorMr. Willis brought toSergeanKrnetds attention that thdriver whose actions
contributed to the crash may have been under the influgthge This information had been
reported toMr. Willis by a member of the hospital staff; however, this information was not
contained anywhere iNr. Willis’ report(ld.). SergeantKrnetaexplained toMr. Willis what
needed to be done in tlesircumstances going forwartt(. SergeantKrneta reported his
meeting with Mr. Willisto Captain Hubbardd., § 89).

On January 23, 2016&ergeanRichardson rejectelllr. Willis' Report No. 501304 due to

errors contained in the repdid.,  90). On January 28, 2016¢ergeanKrneta rejectedir. Willis’
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Report No. 52011605 due to errors contained in the réaorf] 91). SergeanKrnetaexplained
the corrections that needed to be made in an email and asked him to resubmit hilrefi9z).

On February 6, 2016&GergeanKrnetaconducted an administrative reviewMf. Willis’
in-car video recording@d., 1 93). Administrative revews of incar video records are performed
at least three times a month on edoboper, as part adhe ASP’s biasbased policing policyid.).
The review revealed that on January 30, 2046 Willis had initiated a traffic stop, during which
time he disovered that the operator of the vehicle did not have a driver’s license to operate a motor
vehicle(ld.). Mr. Willis did not issue a citation or attempt to have someone else drive the vehicle
away(ld.). Instead, he knowiryg allowed the subject to assume control of the vehicle and leave
the scendld.). Mr. Willis" conduct violated ASP Policy & Procedur@d.). SergeanKrneta
reported the findings of the -itar video recordings to Captain Hubbdid., § 94). Captain
Hubbard forwarded &geant Krneta’s emorandum to Major Fosted(, 1 95).

On February 21, 201&ergeanKrneta rejectedvir. Willis' Report No. 52021608M due
to errors contained in the repdid., § 96) SergeanKrnetaexplained the corrections tha¢eded
to be made in an emdid.).

Mr. Willis was placed on administrativeave by Major Foster on February 25, 2046,
1 97). On Febrary 29, 2016, Colonddryant notified Mr. Willis, in writing, of his termination
(Id., T 98). SergeantKrneta did not terminate Mr. Willjsnor did he recommend that he be
terminated(ld., 1 99). SergeanKrneta is not authorized to make employment recommendations
regarding the officershe supervises(ld., 1 100) He is only allowed to make training
recommendationsld.). SergeantKrneta did not treaMr. Willis any differently fromother

Troopers or law enforcement officers under his superviscbnf( 101).
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Mr. Willis was not the only Trooper to have ever had a report rejected; howekgzast
Krneta has never worked with or heard of anyone having as many erroch iof ¢laeir reports as
Mr. Willis did (Id., T 102). SergeanKrneta made every effort to asddt. Willis in his training
(Id., 1 103). The ASP took extra steps to héljp. Willis with his training(ld., 1 104).Sergeant
Krneta reported Mr. Willisprogress, or lack thereof, to Captain Hubbard, their Troop Commander
(Id., 1 106). Mr. Willis” race was not a factor f@ergeanKrneta, andSergeanKrnetadid not
take any actions favor of or againd¥r. Willis based upon his ra¢hl., 1 105). SergeanKrneta
did not rejecMr. Willis’ reports because Mr. Willis’ race(ld., T 107).

Mr. Willis was not denied the opportunity of working overtiite, 1 108) On September
30, 2015 SergeanKrneta sent an email to the niamployees-including Mr. Willis—under his
supervision regarding overtin(&d., 1 108, 109).Mr. Willis did not complete the appropriate
documentation to work overtimél(,  110).

On or about March 15, 2016r. Willis filed a Charge of Discrimination with the Equal
Employment Opportunity Commission (“EEOC”), claiming discrimination Basehis rac€Dkt.
No. 18-11. In his charge, Mr. Willis states

| was hired September 5, 2014, as a Troopy.Sergeant (White) has repeatedly

not accepted my aient reports. | have retaken (and passed) the portion of

training dealing with accident reports. | have had other officers revieveports

before submitting them. They have all told me they look fine and have questioned

me as to why the Sgt is giving me such a hard way to go. | was deniethoxer

with my Sgt citing a probationary employee can't receive it, yet my coworker

(White) was allowed to work it. | was suspended on February 25 and discharged

on February 29, 2015.

| was [sic] that I'm still within my 18month probation and that even after

retraining, tutoring, and multiple supervisors | was still unable to prepaigeatc

reports.

| believe my reports were not received; | was denied overtime, suspended and

discharged because of my race (Black) in violation of Title VII of the Cigh®
Act of 1964, as amended.

13



(Id.). Mr. Willis was issued a Right to Sue letter on August 19, 2016 (Dkt. Np. 6-1

. Standard Of Review

Summary judgment is proper if the evidence, when viewed in the light most favorable to
the nonmoving party, shows that there is no genuine issue of material fact ahe thefiendant
is entitled to entry of judgment as a matter of law. Fed. R. Civ. FC&6tex Corp. v. Catrett
477 U.S. 317, 322 (1986). A factual dispute is genuine if the evidence could cause a reasonable
jury to return a verdict for either partyMiner v. Local 373513 F.3d 854, 860 (8th Cir. 2008).
“The mere existence of a factual dispute is insufficient alone to bar summaryeniigather, the
dispute must be outcome determinative under the prevailing ldallbway v. Pigman884 F.2d
365,366 (8th Cir. 1989). However, parties opposing a summary judgment motion may not rest
merely upon the allegations in their pleadingsuford v. Tremayner47 F.2d 445, 447 (8th Cir.
1984). The initial burden is on the moving party to demonstrate the absence of a genuine issue of
material fact. Celotex Corp.477 U.S. at 323. The burden then shifts to the nonmoving party to
establish that there is a genuine issue to be determined aPmigential Ins. Co. v. Hinkell21
F.3d 364, 366 (8th Cir. 2008). “The evidence of the-mmvant is to be believed, and all
justifiable inferences are to be drawn in his favakriderson v. Liberty Lobby, Inel77 U.S. 242,
255 (1986).

“There is no ‘discrimination case exception’ to the application of summaligmeant,
which is a useful pretrial tool to determine whether any case, includirglegang discrimination,
merits a trial.” Torgerson v. City of Rocheste843 F.3d 1031, 1043 (8th Cir. 2011) (en banc)
(citing Fercello v. Cnty. of Ramsg§l2 F.3d 1069, 1077 (8th Cir. 2010) (quotBeyg v. Norand

Corp.,, 169 F.3d 1140, 1144 (8th Cir. 1999)) (citwnllace v. DTG Operations, Inet42 F.3d
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1112, 1118 (8th Cir. 2006))). Accordingly, this Court applies the same summary judgment
standard to discriminatiorases as it does to all others.

1. Race Discrimination Claim

Mr. Willis brings a claimof race discrimination in violation of Title VIIMr. Willis can
establish aprima facie case ofrace discrimination either by providing direct evidence of
discrimination or by creating an inference of unlawful discrimination under thegtep analysis
set out inMicDonnell Douglas Corp. v. Gregdl1 U.S. 792 (1973)Bone v. G4S Youth Services,
LLC, 686 F.3d 948, 953 (8th Cir. 201Zjor the following reasons, the ASP is entitled to summary
judgment in its favor on Mr. Willis’ race discrimination claim.

A. Direct Evidence Analysis

Direct evidence is evidence “showing a specific link between the alleged distonyin
animus and the challenged decision, sufficient to support a finding by a reasonalieéad¢hat
an illegitimate criterion actually motivated” the adverse employraetion. Torgerson643 F.3d
at 1044 (quotinghomas v. First Nat'l Bank of Wynrig,1 F.3d 64, 66 (8th Cir. 1997)). Therefore,
“direct” refers to the causal strength of the proof, not whether it is ‘fostantial” evidenceld.

A plaintiff with strong direct evidence that illegal discrimination motivated the empsogdverse
action does not need the theartMcDonnell Douglasnalysis to get to the jury, irrespective of
whether his strong evidence is circumstantidl. However, “if the plaintiff lacks evidence that
clearly points to the presence of an illegal motive, he must avoid summary judgnoeeating
the requisite inference of unlawful discrimination through kheDonnell Douglasanalysis,
including sufficient evidence of pretextld.

“To be entitled to direct evidence analysis, the plaintiff must present evidenoadict
or statements by persons involved in the decisiaking process that may be viewed as directly

reflecting the alleged discriminatory attitude sufficient to permit the fact findefeotimat that
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attitude was more likely than not a motivating factor in the employer’s decisRinersFrison
v. Se. Mo. Cmty. Treatment CtL.33 F.3d 616, 619 (8th Cir. 1998) (internal quotation marks
omitted). Mr. Willis haspresented no direct evidence of discrimination in suppadniso€laim
Accordingly, the Court will proceed through thkeDonnell Douglasanalysis.
B. McDonnell Douglas Analysis

Under theMcDonnell Douglasanalysis, “the plaintiff bears the burden of establishing a
prima faciecase of discrimination."McGinnis v. Union Pac. R.R496 F.3d 868, 873 (8th Cir.
2007). To establish @rima faciecase of race discrimination based on his complaints of different
treatment and termination, MWillis must show that:*(1) he is a member of a protected class,
(2) he met his employer’s legitimate expectations, (3) he suffered amsad¥mployment action,
and (4) the circumstances give rise to an inference of dis@aiion (for example, similarly
situatedemployees outside the protected class were treated differentlguig v. Builders Steel
Co, 754 F.3d 573, 577 (8th Cir. 2014) (quot@gson v. Am. Greetings Cor70 F.3d 844,
85354 (8th Cir. 2012)).If an employee carries his burden of establishimgyima faciecase of
discrimination, the burden then shifts to the employer to articulate a legitimatdiscominatory
reason for the adverse employment actldnat 57#78. “If the employer meets this burden of
production, the employee must then ‘prove by a preponderance of the evidence thétrtretdeg
reasons offered by the employer were not its true reasons, but were a pradesdrimination.”
Rooney v. RoekennConverting Ca 878 F.3d 1111, 11315116 (8th Cir. 2018)quotingGrant
v. City of Blytheville, Ark.841 F.3d 767, 773 (8th Cir. 2016))lhe plaintiff mustshow the
defendant’s proffered reason is pretextual and that unlawful discriminatiohevitadreason for

the adverse employment actiofiyler v. Univ. of Ark. Bd. of Trusteeg28 F.3d 980, 990 (8thCir.
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2011). Pretext may be demonstrated by different meses, e.g., Roxas v. Presentation College
90 F.3d 310, 316 (8th Cir. 1996).
1. Prima Facie Case

It is undisputed that MiWillis can satisfy the first and third prongs of préma faciecase
(Dkt. No. 17, at 17)He is a member of a protected class, and the ASP terminated his employment.
However,the ASP disputes that MWillis was meetinghe ASP's legitimate job expectationso
as to satisfythe second prong of the analysiShe ASP further contends that, under the fourth
prong,therecord evidence does not give rise to an inference of discrimination.

As for the second prong of the ayss,“[t]he standard for assessing performance ‘is not
that of the ideal employee, but rather what the employer could legitimatelyt&xp€alder v.

TCI Cablevision of Mo., Inc298 F.3d 723, 729 (8th Cir. 2012) (quotikgathley v. Ameritech
Corp., 187 F.3d 915, 920 (8th Cir. 1999Nr. Willis must do more than insist that he was a good
employee or that others thought he was a good empl&ee Cherry v. Ritenour Sch. Dig53
F.Supp.2d 1085, 1095 (E.D. Mo. 2003) (collecting casddg “mud show by independent
evidence in the summary judgment record that he ‘was actually performing’ his tjud lavel
specified by Defendant.’Cherry, 253 F.Supp.2d at 1095 (quotik¢hitley v. Peer Review Sys.,
Inc., 221 F.3d 1053, 1055 (8th Cir. 2000)).

In his complaint, Mr. Williscontends that he had been a law enforcement officer for 27
years He asserts that his prior work for the Arkansas Highway Police involved isstoiggnt
reports(Dkt. No. 6, M 12,13). He allegeghat he did that work safactorily (Id., T 12). Mr.
Willis alleges further thatwhen he was given accident repamtrainingat the ASP, the officer
who gave him the refresher training told Mr. Willis that he completed the accigertisreorrectly

(Id., 114). Hemaintainghat the accident reports rejected by the “white sergeaT& completed
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in conformity with the training he receivettl(). He contends that the sergeant falsely claimed
that Mr. Willis made errors in his accident repoits,(113). He alleges thatdhwas terminated
“but the Arkansas Board of Review found that his termination was not for misconductteohnec
with his work” (d., 1 7).

The “[flederal courts do not sit as a supersonnel department that reexamines an entity’s
business decisions.Torlowei v. Target401 F.3d 933, 935 (8th Cir. 2005) (quotMglking v.
County of Ramsey 53 F.3d 869, 873 (8th Cir. 1998))he undisputed record evidertmefore the
Courtdemonstrates thadr. Willis attended the ASP training academy for three mobéfisre he
was transferred to Troop F in Warren, Arkansas, to begin his field trainingaprolytr. Willis’
training in the field program lasted 12 weekBhe record reflects that Mr. Willihenreceived
one-onene counseling from his superviseSergeah Krneta—in addition to three weeks of
remedal training from Corporal Husind one weebkf academy training on crash investigations
and report writing (Dkt. No. 17, at 19T.he ASP contends that, despitee six months of training,
Mr. Willis continued to make errors in his reporting of incidents and accidehts The ASP
contends that it was only thématCaptain Hubbard and Major Fosteneato the conclusion that
Mr. Willis was not qualified and not capable of carrying out his job duties as an WSPeF. Mr.
Willis presents no record evidence to dispute this.

Based on the record evidence, construing all reasonable inferences in favokflisly.
the Court determines that no reasonable juror could conclude that/ilMs. was meeting his
employer’s legitimate job expectations, and thus, he fails to satisfgtoaclement of hiprima
faciecase.As a result, MrWillis is unable to establishpima faciecase for race discrimination.

Even if Mr. Willis could establish ik element of higprima faciecase, he still must show

circumstances which would give rise @ inference of discriminationTo satisfy ths fourth
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prong,Mr. Willis must set forth evidence sufficient to show that he@hér similarly situated
employeesvere “involved in or accused of the same or similar conduct and [were] disdiptine
different ways.” Jones v. City of St. Loui825 F.3d 476, 481 (8th Cir. 2016) (citicdhappell v.
Bilco Ca, 675 F.3d 1110, 1118 (8th Cir. 2012))he Eighth CircuitCourt of Appealdas set a
“low threshold’ for employees to be considered similarly situated” atptivea facie stage,
“requiring only that the employees ‘are involved in or accused of the same @rsionduct and

are disciplined in different ways.’Orr v. City of Rogers232 F. Supp. 3d 1052, 1063 (W.D. Ark.
2017) (quotindrodgers v. U.S. Bank, N,A17 F.3d 845, 851 (8th Cir. 2005) (abrogatepart)).

Mr. Willis fails to set forth such evidence.

In hisoperativecomplaint,Mr. Willis contends that “[w]hite officers who did similar work
were not punished by the white sergeant.” (Dkt. No. 6, H&)contends that he was supervised
by a Caucasian troopaevho treated him differently tha@aucasiartroopers undethe same
supervisionregardingthe completeness of aceiat reportsif., 1 10). He contends that other
African-American officers told MrWillis that the Caucasian sergeant had racial bhaas { 11).

Mr. Willis furtherasserts in his charge of discrimination that he was denied the opportunity to
work overtimeon account of his race (Dkt. No.-18). He asserts that his sergeant informed him
that probationary employees could madrk overtime butthen allowed Mr. Willis’ Caucasian
coworker to work overtimed.).

Aside from theassertionsn Mr. Willis’ complaint,which are not verified or sworn to by
Mr. Willis or others Mr. Willis has offered noecordevidenceo the Court that similarly situated
employees outside the protected class were treated differevtly Willis offers no potential
comparators in his complaint. H®ames no similarly situateofficers by namenor is there

evidence in the record from which the Court can deterrmonghom Mr. Willis refers in his

19



complaint. Mr. Willis provides norecord evidence regardinghe circumstances of alleged
different treatment of Caucasian officeimilarly situatedo him. Furthermore, in regard to Mr.
Willis’ assertion that he was denied the opportunity to work overtingerecorcevidence before
the Court reflects thair. Willis failed to complete the necessary paperwork that would have
allowed him to work overtime (Dkt. No. 17, at 2For these reasone Court determines that
no reasonable juror could conclude thlaé record evidence gives rise &m inference of
discrimination. Mr. Willis fails to establish the fourth prong of fiisna faciecase.
2. L egitimate, Nondiscriminatory Reason For Termination

If a plaintiff establishes prima faciecase, the burden shifts ttee employeto articulate
a legitimate, nosdiscriminatory reason for firinthe plaintiff. See Twymon v. Wells Fargo & Co
462 F.3d 925, 934 (8th Cir. 2006) (shifting the burden to defendant to provide a legitimate, non
discriminatory reason for plaintiff's termination where plaintiff makes optima faciecase of
discrimination). The burden of production placed upon a moving party “is not onerous and the
showing need not be made byreponderance of the evidericeStallings v. Hussmann Corp.,
447 F.3d 1041, 10552 (8th Cir.2006) (quotingWallace v. Sparks Health Sy415 F.3d 853,
860 (8th Cir. 2005))accord Rodgers417 F.3dat 853;see also Kratzev. Rockwell Collins, Inc.,
398 F.3d1040, 10468th Cir. 2005) (“This is a burden of production not prodhe defendant
need not persuade the court, it must simply provide evidence sufficiestamsaijudgment iits
favor.” (quotingKrenik v. County of Le Sueut7 F.3d 953, 958 (8th Cir.1995))).

The ASP has done this.The ASP submits that Mr. Willis was unable to perform the
necessary duties of crash investigations and report writing during his ASByemepk despite
having receivedadditional remedial training (Dkt. No. 17, at 22Jhe ASP submits that Mr.

Willis’ incident andaccident repostwere rejected a total of 27 times beginning on December 20,
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2014, and ending on February 21, 206, @t 2021). The ASP notes that those rejections began
in advance of the period of alleged discriminaimentified in Mr. Willis' EEOCcharge and that
the reports were rejected by multigepervisingsergeantsiq.). The ASP cites to Mr.Willis’
continued errors ineporting of incidents anaccidentslespite his remedial trainireg the reason
for his placement on administrative leave &ilultimate termination Mr. Willis’ reports were
rejected for errorsncluding misidentification ofaccident intersecti@n direction of taveling
vehiclesand identification of the officeerrors in the report narratisecontradictory information;
incorrect reporbumbersand inaccurate vehicle descriptioit (at 21). The Eighth Circuit Court
of Appeals has repeatedly held thatlation of company policyr proceduress a legitimate
reason for terminationSee Kiel v. Select Atrtificials, Incl69 F.3d 1131, 113Bth Cir. 1999);
Price v. SB Power Toagl 75 F.3d 362365 (8th Cir. 1996)t.idge-Myrtil v. Deere & Co, 49 F.3d
1308, 1316011 (8th Cir. 1995). The Court finds thdéte ASP has articulated a legitimate,
nondiscriminatory reason for Mr. Willis’ termination.
3. Pretext

Evenif Mr. Willis couldestablish g@rima faciecase, he cannot demonstrate thalASP’s
proffered reason for terminating him was a pretext for race discriminaBa@cause th&SP
provided a legitimate, nediscriminatory reason favir. Willis’ termination, the burden returns to
Mr. Willis to present evidence that the reasons offeratidSPare a pretext for discrimination.
Texas Dep’t of Cmty. Affairs v. Burdikb0 U.S. 248, 253 (1981) 0 prove pretext, MiWillis
must both discredithe ASP’s asserted reason for termiieat and show that the circumstances
permit drawing the reasonable inference that the real reason for terminiaingas his race.
Johnson v. AT&T Corp422F.3d 756, 763 (8th Cir. 2005). Mr. Willis offers no evidence that the

reasongpresented byhe ASP are pretext. He presents no comparator evidembe. Court
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concludeghat, based on the record evidence, no reasonable juror could find in favoutilidr.
on the question of pretext.

V.  Conclusion

The ASPis entitled to judgment as a matter of law in its favor onWitlis’ claim of race
discrimination. The Court grantgshe ASPs motion for summary judgment and enters judgment
in favor ofthe ASPon Mr. Willis’ discriminationclaim (Dkt. No. 16. Mr. Willis’ claim is hereby
dismissed with prejudice. Judgment will be entered accordingly.

So ordered this 13th day of August, 2018.

Yot - Prndur—

Kristine G. Baker
United States District Judge
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