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INTHE UNITED STATESDISTRICT COURT
EASTERN DIVISION OF ARKANSAS
WESTERN DIVISION

JASON MCGEHEE, et al. PLAINTIFFS

V. CaseNo. 4:17-cv-00179 KGB

ASA HUTCHINSON, et al. DEFENDANTS
ORDER

Before the Courare plaintiffs’motionsin limineto excludecertain anticipatetestimony
of Dr. Daniel E. Buffington and Dr. Joseph Antognini (Dkt. Nos. 142, 143). Defendmputsnded
in opposition to both motions (Dkt. Nos. 148, 149).

Plaintiffs move to exclude certain obr. Buffington and Dr. Antognini'santicipated
testimony, arguing that tee witnesseare not qualified to provide expert testimony on subject
matter outside of themreas okexpertise pursuant to Federal Ruleeoidence702. For the first
motion, plaintiffs assert that the Court should excludetain anticipatedestimony ofDr.
Buffington, a pharmacist, becaugkintiffs contend thate is not qualified to offer expert opinions
on matters outside of his expertisach as the pharmacological and anesthetic properties of
midazolam, monitoring the depth of anesthesia during surgery, assessstigetized patients for
signs of consciousness, and the correlation between movement and pain in anesthetiaed pers
(Dkt. No. 142, at 12). For the second motion, plaintiffs assert that the Court should exclude
certain anticipatéestimony of Dr. Antognini, an anesthesiologist, because plaintiffs contend that
he is not qualified to offer expert opinion on matters outsidesoexpertisesuch as the level of
pain involved in death by firing squad and the availability of the firing squamh adternative

method of execution (Dkt. No. 143, aR).-
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In responseéo the first motiondefendants argue that. Buffingtonis qualified to render
reliable expert opinions in this case based onrhising and experience as a Doctor of Pharmacy
(Dkt. No. 148, at 2). Defendants also contend EnaBuffington’s opinions are based on reliable
facts and data because his opinions smpported by citations to peewiewed, published,
scientific literature(ld., at 10). In response to the second motion, defendants argue that Dr.
Antogniniis qualified to render reliable expert opinions as a medical doctor who is bdé#rddce
in the field of anesthesiology (Dkt. No. 149, at 4). Defendants further assert tatt@gnini’'s
opinions are based aufficient factsanddata(ld., at 6). In their responseto both motions,
defendantsnaintainthat plaintiffs arguments for excludingertain anticipated testimony Bfr.
Buffington and Dr. Antogningo to the weightand not the admissibilifyof the testimonyo be
offeredby these witnesseg®kt. No. 148, at 1; 149, atd).

Rule 702 provides that:

A witness who is qualified as an expert by knowledge, skill, experience, training,
or education may testify in the form of an opinion or otherwise if:

(a) the expert’s scientific, technical, or other specialized knowledge will
help the trier of fact to understand the evidence or to determine a fact in
issue;

(b) the testimony is based on sufficient facts or data;

(c) the testimony is the product of rellalprinciples and methods; and

(d) the expert has reliably applied the principles and methods to the facts of
the case.

Fed. R. Evid. 702'Rule 702 reflects an attempt to liberalize the rules governing the admission of
expert testimony. The rule ey is one of admissibility rather than exclusiof,lduzon v. Senco
Prods., Inc, 270 F.3d 681, 686 (8thir. 2001) (internal quotations and citations omitted). “The

exclusion of an expert’s opinion is proper only if it is so fundamentally unsuppbged tan



offer no assistance to the juryWood v. Minn. Mining & Mfg. Cp112 F.3d 306, 309 (8tir.
1997) (internal quotations and citations omitted).

In determining whether expert testimony shouleétkeluded oadmitted, the district court
must decide if the expert’s testimony and methodology are relabklelevant, and can be applied
reasonably to the facts of the cagavid E. Watson, P.C. v. United Staté68 F.3d 1008, 1015
(8th Cir. 2012);Barrett v. Rhodia, In¢.606 F.3d 975, 980 (8th Cir. 2010). Undzaubert v.
Merrell Dow Pharmaceuticals, Inc509 U.S. 579 (1993), the district court must conduct this
initial inquiry as part of its gakeeping function Watson 668 F.3d at 1015

To satisfy the reliability requirement for admission of expert testimony, the @féering
the expert testimony must show by a preponderance of the evidence that theseyaified to
render the opiniorand that the methodology underlying his conclusions is scientifically valid.
Barrett, 606 F.3d at 980 (internal quotation marks and citation omitted). To satisfy the relevance
requirement for the admission of expert testimony, the proponent must shibthehexpert’s
reasoning or methodology was applied properly to the facts at ikkue.

The Court examines the following four nrerclusive factors when determining the
reliability of an expert’s opinion: (1) “whether it can be (and has beeniite&¢ “whether the
theory or technique has been subjected to peer review and publication”; (3) “the known @alpotent
rate of error”; and (4) “[the method’s] ‘general acceptancBrésley v. Lakewood Eng’g and Mfg.
Co, 553 F.3d 638, 643 (8th Cir. 2009) (quotidgubert 509 U.S. at 59®4). These factors are
not exhaustive or limiting, and the Court must use the factors as it deems fit to tadananation
of the reliability of expert testimony to the facts of each cédeln addition, the Con can weigh
whether the expertise was developed for litigation or naturally flowexl fin@ expert’'s research;

whether the proposed expert ruled out other alternative explanations; and whether thedpropos



expert sufficiently connected the proposed testimony with the factseotase. Id. While
weighing these factors, the Court must continue to function as a gatekeeper whesepaet
opinion evidence based on good grounds from subjective speculation that masquerades as
scientific knowledge.ld. Thus, speculative expert testimony with no basis in the evidence is
inadmissible.Weisgram v. Marley Cp169 F.3d 514, 51&9 (8th Cir. 1999)aff'd, 528 U.S. 440
(2000) (reversing a district court for allowing a witness who was quabféed fireinvestigator
“to speculate before the jury as to the cause of the fire by relying on infereaiceaué absolutely
no record support”).

This case is set for a bench trial before the Court on April 23, 2019. In thie caséurn
Pex Plumbing Productkiability Litigation, the Eighth Circuit Court of Appeals analyzed the
application of theDaubert standard when evidence is not presented to alutyis instead
presented & bench trial:

The district cours “gatekeeping function” undddaubert ensures that expert

evidence “submitted to thary " is sufficiently relevant and reliabl8onner v. ISP

Technologies, In¢.259 F.3d 924, 929 (8th Cik001) (emphasis added), but

“[t]here is less need for the gatekeeper to keep the gate when the gatekeeper is

keeping the gate only for himsel{Jnited States v.. Browd15 F.3d 1257, 1269

(11th Cir.2005). Similar reasons support less stringent applicatioDafbertin

benchtrials. See Charles Alan Wright, Victor James G@8€ Fed. Prac. & Pc.

Evid. 8 6266, n.90.2 (2010), and cases cifBde “usual concerns of thBuberi

rule—keepingunreliable expert testimony from they—arenot present in such a

setting.” Metavante Corp. v. Emigrant Sav. Bagk9 F.3d 748, 760 (7th Cir.

2010).
644 F.3d 604, 613 (8th Cir. 201Bge also City of Lincoln, Net.. Windstream Nebraska, Inc.
CaseNo. 4:10cv-3030 2011 WL 7145632, at *1 (D. Neb. Aug. 23, 2011) (applying the analysis
from In re Zurn Pex Plumbingp Daubertmotions in a bench tri@ontext).

Having considered the motions and the governing law, at this time, the Court denies

plaintiffs’ motionsin limine to excludecertain anticipatedestimony ofDr. Buffington and Dr.



Antognini (Dkt. Nos. 142, 143)Because this is a bench trial, the Court is the finder of fact and
concerns regardinQaubertare minimized.See In re Zurn Pex Plumbing44 F.3d at 613The
Court will allow the parties tdevelopfully the testimony oDr. Buffington and Dr. Antognini at
trial through direct and cross examination and will give their opinions the vibgktourt deems
appropriate in the exercise of its sound and considerable discretion.

It is so ordered, this the2th day ofApril, 2019.

Kt 4. Prdur—
Kristine G. Baker
United States District Court Judge




