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INTHE UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF ARKANSAS
LITTLE ROCK DIVISION

CAPITAL CASE

JASON MCGEHEE, et al. PLAINTIFFS

V. Case No. 4:17-cv-00179-KGB

ASA HUTCHINSON, et al. DEFENDANTS
ORDER

Before the Court is plaintiffs’ motion to modify joint proposed execution viewing yolic
(Dkt. No. 73). By previous Order, this Court directed defendants to file thewnes by 2:00
p.m. on Sunday, April 23, 2017 (Dkt. No. 74). Defendants timely filed their response (Dkt. No.
75). For the reasons stated below, the Court dptagstiffs’ motion (Dkt. No. 73).

In their complaint, plaintiffs allegkthat the viewing policies then in place wouldyent
their counsel from meaningfully petitioning this Court on their behalf during theseaidrtheir
executions (Dkt. No. 2, 11 17481). Marcel Williams and Jack Harold Jone&gho are set to be
executed Monday, April 24, 2017, and referenced in tlreent motion are among the named
plaintiffs in this action.By previous Order, this Court directed the parties “to confer and jointly
present to this Court an appropriately tailored viewing pol{®Kt. No. 54, at 101)Defendants
filed the joint proposed execution viewing policy (Dkt. No. 62), to which plaintiffs infogmall
indicatedto the Courtheir assent (Dkt. No. 63).

This filing is the source of the present dispWR&intiffs claim thatle partiesiowdisagree
about the meaning of “execution commences,” whicla iphrasecontainedin the seventh
paragraph of the joint proposed execution viewing policy (Dkt. No. 62, &l2ntiffs argue that

when the “execution commences” in paragraph sevaotidefined in the documeriDkt. No.
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73). Plaintiffs request that this Court modify the viewing policy to permit the ayt®toeview
“the entirety of the execution procedure, beginning with Plaintiffs’ entry into xeeuéion
chamber” (Dkt. No. 73, at 5).

The Court declines to do smd will not reach the merits to resolgs dispute.The joint
proposed executiomiewing policy is the product of negotiatiomenductedby the parties as
mandated by this Court’s previous Or@Pkt. No. 54, at 101).The partiesindicatedtheir intent
to adhere to the viewing policy for all scheduled executistaging specifically “the parties submit
the following as Defendant Kelley’s execution viewing policy that ‘assurestiffigimight to
counsel and access to twurts for the entire duration of all execution€Jk{. Nos. 62, 63).

The Court acknowledges stating in its Order that, “[s]hould any dispute arise nggardi
adherence to, or the terms of, the joint proposed execution viewing policy,” ties pauld
petition the Court for resolution or further relief. For the following reasbosjeverthe Court
does not view this dispute as relating to the adherence to or the terms of the joinegropos
execution viewing policy.

As an initial matter, neither plaintsf nor defendants claim that the other is breaching the
joint proposed execution viewing policy. Instead, plaintiffs acknowledge that véyasdlek is a
modification of paragraph 7 of the agreement, which reads: “The curtains teewing room
will be closed until all witnesses are present and the execution commences.” ¢D&R, Mt 2,

7).

To the extent plaintiffeowcontend that they did not understatedendants’ interpretation
of when the execution commencasthe time they entered into tha@nt proposed execution
viewing policy,the Court rejects that contention and declines to reach the merits of the.dispute

As evidenced by the allegations of their complaint, plaintiffs have contemplated steojud



when an execution commences throughout this litigation (Dkt. No. 2, 11 180, Ti&dre is no
indication in the record evidence before this Court that defendants have changsambittiegeof

the prisoner into the room by the Escort Teamthe IV placement by the IV Team since this
litigation commenced and specifically since plaintiffs and defendants negotiatec\iliegvi
policy (Dkt. No. 75, at 3). There also is no indication of a recent change in the law regarding these
issues.

Plaintiffs had the opportunity t@ise these issuesiting the negotiations that lead to the
joint proposed execution viewing poli@nd to remedy any deficiencies in the joint proposed
executionviewing policy during the process of its drafting. Moreover, pursuant to this Court’s
previous Orderplaintiffs had the right to withhold their consent to any of defendants’ proposals
andpresenttheir own viewing policyto this Courtat that time(Dkt. No. 54 at 101). Because
plaintiffs did neither, the Court isotinclined to permit renegotiation afaterial erms ofthe joint
proposedexecution viewing policy at this timeabsent the parties’ agreement to do saor
demonstrate@¢hange irthe facts or law Therefore, the Court denies the motion (Dkt. No. 73).
The Court declines to addrabe merits oflefendantstemaining contentions, as addressing those
contentions isinnecessary tthe Court’sresolution of the pending motion (Dkt. No. 75).

It is so ordered this th23rd day of April, 2017.

-ﬁﬂush’u/g. MM/
Kristine G. Baker
United State®istrict Judge




