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IN THE UNITED STATES DISTRICT COURT
EASTERN DIVISION OF ARKANSAS
CENTRAL DIVISION

JASON MCGEHEE, et al. PLAINTIFFS
V. Case No. 4:17-cv-00179 KGB
ASA HUTCHINSON, et al. DEFENDANTS

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This matter came before the Court for a bench trial (Dkt. Nos. 186-193). Plaintiffs Stacey
Johnson, Bruce Ward, Terrick Nooner, and Don Daws, well as intervenor-plaintiffs Justin
Anderson, Ray Dansby, Gregory Decay, Kenneth Isom, Alvin Jackson, Latavious Johnson,
Timothy Kemp, Brandon Lacy, Zachariah Maray Roderick Rankin, Andrew Sasser, Thomas
Springs, and Mickey Thomas (collectiveliplaintiffs”) (Dkt. No. 111), were represented by
counsel and presented proof (Dkt. No. 194).feDdants Asa Hutchinson, who is sued in his
official capacity as Governor of Arkansas, and Weldlfey, who is sued in her official capacity
as Director of the Arkansas Department of Correction (“ADC0)lectively,“defendanty), were
represented by counsel and presented proof (Dkt. No. 195).

Plaintiffs bring claims under_42 U.S.C. § 1983 challenging defendants’ method of
execution, performance of consciousness checks during executions, and viewing policy during
executions (Dkt. No. 117). Pursuant_to FeblBwle of Civil Procedure 52(a), the Court makes
the following specific findings and conclusionBhe Court determines thaeéfendants are entitled
to judgment in their favor on plaintiffs’ claim one under Eighth Amendment and on plaintiffs’

claim two under the Eighth Amendment and tlgu@ Protection Clause. The Court further

1 On November 14, 2017, the parties jointly filed a notice of commutation, confirming that the
Governor commuted JasdvicGehee’s sentence from death to life without parole, thereby
rendering the claims as to Mr. McGehee moot (Dkt. Nos. 100; 170, Stipulations, 1 3).
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determines that plaintiffs are entitled to judgmientheir favor, in part, and that defendants are
entitled to judgment in their favor, in part, praintiffs’ claims three and four undéne First
Amendment and the right to counsel under 18 U.S.C. § 3599.

l. Procedural History

The Court has jurisdiction over this matpersuant tqQ 28 U.S.C. 88 1331 and 1343(a)(3).
On March 27, 2017, plaintiffs initiated this case by filing a complaint and motion for preliminary
injunction (Dkt. Nos. 2, 3J. In response to the complaint, defendants filed a motion to dismiss
and responded in opposition to the motion fodipri@ary injunction (Dkt. Nos. 26, 28). The
Court conducted a hearing on the motion for preliminary injunction at which plaintiffs and
defendants were represented by cellasd presented proof (Dkt. Nos.-36, 3840, 46-52).
This Court entered an order grantingpart, and denying, in padefendantsmotion to dismiss
plaintiffs’ initial complaint in this matter_(Dkt. No. 53). The Court also entered a Preliminary
Injunction Order (Dkt. No. 54). The Eighth Circuit Court of Appeals issued an order vacating this

Court’s preliminary injunctionsee McGehee v. Hutchinsa@8b4 F.3d 488, 490 (8th Cir. 2017)

(per curiam), from which a motion for stay of exgen of sentence of death and petition for writ
of certorari was taken. The United States Supreme Gimniied the stay of execution of sentences
of death and denied tipetition for writ ofcertorari. See McGehee v. Hutchinsd37 S. Ct. 1275
(2017).

While the appeal of the Preliminary Injuncti©rder to the Eighth Circuit was pending,

the parties jointly proposed an execution viewing pdfidgint ExecutionViewing Policy”) (Dkt.

2 Each of the named plaintiffs identified in théiad complaint filed a separate action in this
Court. On March 30, 2017, the Court enteredDader consolidating the pending cases into the
McGeheecase and directed that all filings be made inMie&eheecase going forward (Dkt. No.
8).



Nos. 62, 63). Plaintiffs moved later to clarifgtpolicy, and defendants opposed the motion (Dkt.
Nos. 73, 75). The Court denied plaintiffs’ motion to clarify thetigi agreed to viewing policy
(Dkt. No. 76).

The Court was available by telephone to all counsel during each of the four April 2017
executions that proceeded. For reasons not relatistbtigation, the other executions set for
April 2017 did not proceed. On April 20, 2017, treparate plaintiff Ledell Lee filed an
emergency motion for injunction, which defenttaopposed (Dkt. Nos. 70, 71). The Court was
prepared to rule orally on Mr. Lee’s motion at 11:50 p.m., as his execution progressdadeMr.
was pronounced dead at 11:56 p.m. on April 20, 2017. By written order entered the next day, the
Court deniedMr. Lee’s motion for reasons set out in the Order (Dkt. No. 72).

On April 24, 2017, then-separate plaintiffs Jack Jones and Marcel Wiliarase
executed. Mr. Jack Jones wasexted first. After Mr. Jaclones’ ercution but prior to the
commencement of Mr. Marcel Williams’ executiddy. Marcel Williams filed an emergency
motion to stay his execution based on allegatemsing from events that occurred during Mr.
JackJones’ executian Plaintiff Marcel Williams Emergency Motion to Stay Unconstitutional
Execution Williams v. KelleyNo. 5:17-CV-00103-KGB (E.D. Ark. Apr. 24, 2017), ECF No. 36.
This Court temporarily stayed Mr. Marcel Williams’ executiomtil defendants could respond in

opposition to the motion. Defendants opposesl iotion. Opposition to Plaintiff Marcell

3 Mr. Marcel Williams filed in his own case ardividual as-applied challenge under 42 U.S.C.
§ 1983 based on Eighth Amendment claingge Williams v. KelleyNo. 5:17-CV-00103-KGB
(E.D. Ark. July 21, 2017). On April 21, 201#he Court conducted a preliminary injunction
hearing with respect to these as-applied challeagd®ntered a written order denying the request
for preliminary injunctiverelief, which the Eighth Circuit affirmed on April 24, 2017See
Williams v. Kelley854 F.3d 998 (8th Cir. 2017). Mr. Mard#illiams filed a petition for writ of
certiorari in the Supreme Court, which was deni€ae Williams v. Kellest37 S. Ct. 1284 (2017).
Several docket entries relevaniatters addressed in this Order appear in Mr. Marcel Williams’
individual case.



Williams’ Emergency Motion to Stay ExecutioWjlliams No. 5:17-CV-00103-KGB, ECE No.

38. The Court conducted a hearing on the motiemjed the emergency motion, and lifted the
temporary stay of execution. Mr. Marcel Williams was executed that night.

On April 27, 2017, then-separate plaintiff Kenneth Williams was executed. After Mr.
Kenneth Williams’ execution, plaintiffs filed aamergency motion for relief order to preserv
evidence (Dkt. No. 78). Defendants opposed the motion (Dkt. No. 81). The Court conducted a
hearing and then issued a written Order granting plaintiftstion (Dkt. Nos. 82, 83).

On June 21, 2018, plaintiffs filed an amended complaint that is the operative complaint in
this matter (Dkt. No. 117). Defendants filed aisvaer (Dkt. No. 121). Defendants also filed a
motion for summary judgment directed to eémt counts in the amended complaint, which
plaintiffs opposed (Dkt. Nos. 144, 150). The Cauanted, in part, and denied, in pddfendants’
motion for summary judgment with respect to certaaims prior to the meh trial (Dkt. No. 181).

Prior to trial, defendants filed a trial bfjie¢o which plaintiffs responded (Dkt. Nos. 157,
166). Defendants submitted proposed finding$act (Dkt. No. 169). The parties submitted
jointly stipulated facts_(Dkt. No. 170). The Coudnducted an eight-day bench trial (Dkt. Nos.
186-93). After the bench trial concludethe parties filed post-trial briefing fahe Court’'s
consideration (Dkt. Nos. 19200, 203205).

I. Findings Of Fact

1. The Court considers the evidence that was received with regard to the motion for
preliminary injunction and that woulae admissible at the bench tréa a part of the trial record.

SeeFed. R. Civ. P. 65(a)(2). Pursuant to Rule 65(a)(2) of the Federal Rules of Civil Procedure,

this evidence was not required to be repeatédahtor the Court to consider it, even though the



Court did not advance the trial dime merits and consolidate itithv the preliminary injunction
hearing.

2. Except when pertinent for the analysis feeth in this Order, the Court does not
repeat all of its findings of fact set forth in the Preliminary Injunction Order (Dkt. No. 54).

3. The Court adopts thearties’pre-trial stipulations_(Dkt. No. 170).

A. Parties

4. Plaintiffs, with the exception of Mr. M&ehee, whose sentence was commuted
from death to life imprisonment by Arkans@svernor Asa Hutchinson, are death-sentenced
inmates currently incarcerated at the Vafviarner Supermax Unit (“Varner Unitdf the ADC,
in Lincoln County, Arkansasyhich is in the Eastern Districf Arkansas andnder defendants’
supervision and control.

5. Defendants Governor Hutchinson and Director Kelley, who are sued in their
official capacity, are responsible for taking, and reepiby Arkansas law to take, certain actions
specific to setting, setting the logistical prdaees for, conducting, and, if necessary, suspending

executions in ArkansasSeeArk. Const. art. 6, § 18: Ark. Code Ann. 88 5-4-617. 16-90-502, 16-

90-506, 16-90-507.
B. Executions In Arkansas Generally
6. In 1983, the Arkansas General Assemblysathout electrocution as a means of
executing inmates and adopted lethal injecasrthe primary method of execution through the
ArkansasMethod of Execution Act (“MEA”).SeeArk. Code Ann. § 5-4-64. The current version
of the Arkansas MEA provides two options for execution by lethal injection:[d&] Darbiturate;
or (2) Midazolam, followed by vecuronium lonade, followed by potassium chloride.”_Ark. Code

Ann. § 5-4-617(c).




7. The State carried out four Midazolam exiauos in April 2017. Ledell Lee was
executed on April 20, 2017, Jack Jones and Mahd#iams were executed on April 24, 2017,
and Kenneth Williams was executed on April 27, 2Q17 (Dkt. No. 170, Stipulations,  2).

8. Prior to the 2017 Arkansas executiong then-current version of the Arkansas
MEA took effect on April 6, 2015. The Court rad the history of legalhallenges to the MEA
in its Preliminary Injunction Order (Dkt. No. 54, at73.

9. Prior to the 2017 Arkansas executions, Director Kelley adopted and made public a
written document regarding lethal-injext protocol for executions using itlazolam (the
Arkansas Midazolam Protocol”) (DKo, 2-2, Ex. 1}.

10. The Arkansas Midazolam Protocol becdinal on August 6, 2015. The protocol
calls for executions to be performed as followsirst, the prisoner wilbe injected with 500
milligrams (“mg”) Midazolam. At least five minutes aftedministration of the Midazolam has
begun, the ADC Deputy Director or tAdC Deputy Director's Designee (“the Designgeiill
check the prisoner’s consciousness using “all necessary and medmailbpriate methods.” If
the Deputy Director or designee determines tinatprisoner remains conscious, the prisoner will
be injected with another 500 mg Midazolam. Once the ADC Deputy Director or Designee
determines that the prisonsrmunconscious, the prisoner will be injected with 100 mg vecuronium
bromide followed by 240 milliequivalentSiEq’) potassium chloride. The parties stipulate to
admit the Arkansas Midazolam Protocol asa exhibit (Dkt. No. 170, Stipulations,  1).

11. The parties do not dispute that vecuronium bromide is a paralytic intended to

paralyze the condemned individ@ad that potassium chlorideirgended to stop the condemned

4 In certain filings and during the proceedingthiis case, counsel ancetparties have referred
to the Arkansas Midazolam Protocol as “Attachment C.”
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individual's heart and to cause death. phdies in this litigation dispute the rdleat Midazolam
plays in the Arkansas Midazolam Protocol.
C. General Scientific And Medical Evidence Relevant To Executions

12.  When discussing relevant medical concepts, the Court understands that there is a
distinction between awareness, which is the abilifyeiceive an event, and amnesia, which is the
inability to remember or recall later the event (Dr. Van Norman).

13. There is general medical consensus thakddolam is effective in an overwhelming
majority of individuals, but not all individuals, andering individuals unable to remember or
recall later (Dr. Van Norman; Dr. Antognini; Dr. Buffington).

14. Memory and pain are not the same things ipossible to experience pain but not
to remember it (Dr. Antognini).

15. Midazolam has an anxiolytic effect; in other words, it reduces or inhibits anxiety
(Dr. Buffington).

16. The science with respect to the stuafyMidazolam and its effects continues to
evolve (Dr. Van Norman; Dr. Antognini).

17.  According toplaintiffs’ expert GailVan Norman, M.D., who is a professor of
anesthesia and pain medicine at the University of Washington, there is general medical consensus
that Midazolam has &ceiling effect” which is the phenomenon in which a drug reaches a
maximum effect, so that increasing the drug desdaes not increase its effectiveness (Dr. Van
Norman). At the preliminarynjunction hearing, defendants’ expedséph Antognini, M.D.,

admitted to testifying under oath previously thata afinical dose, he would expect to see what

> The Court cites generally to the witness or witnesses upon whose testimony the Court
relies in making certain factual findings; the final transcript of the bench trial is not yet available.

7



he termed,the knee in the curve”i.e. the ceiling effect), and conceded that the academic
literature supports a ceiling effect (DINo. 54, at 62). However, at the bench trial, defendants’
experts Daniel Buffington, Ph.D., who is a clidigdnarmacologist and toxicologist and also a
licensed pharmacist, and Charles Kokes, M.[2 Ghief Medical Examiner of the Arkansas State
Crime Laboratory, do not concede this (Dr. Buffington; Dr. Kokes).

18. Even if Midazolam has a ceiling effect, there are no human studies of Midazolam
that involve doses likely necessary to test a apiifiect or that involve doses comparable to the
dose required by the Arkansas Midazolam Protocol (Dr. Stevens; Dr. Buffington).

19. It is unclear whether any ethics comieé would approve studying in humans a
dose of Midazolam large enough to examine a true ceiling effect (Dr. Antognini).

20. Thereis no general medical consensushe dose of Midazolam at which a ceiling
effect is exhibited (Dr. Van Norman; Dr. Stevens).

21. The Food and Drug dministration (“FDA”)}approved dose of Midazolam is 0.6
mg per kilogram(“kg”) , which equates to 60 mg per 2@6unds. The recommendations on the
FDA-approved package insert for Midazolam vary, depending on factors such as whether the
patient is premedicated and the age of the patient (Dr. Antognini).

22.  According to Dr. Antognini, a typical induction dose of Midazolam in a clinical
setting is 0.2 to 0.3 mg per kg, which he apt@tes would last 15 to 20 minutes and maybe more
(Dr. Antognini).

23.  Scientific studies report the use of ddizolam alone prior to performing
colonoscopies, tracheal intubation, bronchoscopy, urological procedures, and dental procedures

(Dr. Antognini).



24.  The generally accepted use of Midazolara giinical setting has evolved over time
(Dr. Van Norman; Dr. Antognini). Currently, the generally accepted use of Midazolam is as a pre-
operative sedative agent in the-joggerative holding area. In the past, Dr. Van Norman trained in
cardiac anesthesia beginning in the late 1980s and early 1990s by using a combination anesthetic
that included a high-dose benzodiazepine in combimatith a high-dose narcotic, plus a muscle
paralytic agent. At some pointin her practidigazolam was the high-dose benzodiazepine used.
At some point in her practice, the use of Midam in this manner was discontinued (Dr. Van
Norman).

25. In this protocol under whit Dr. Van Norman trairgge according to Dr. Van
Norman, a high-dose narcotic was used becaudazdlam has no clinically significant analgesic
(i.e., pain relief) properties, and the narcotic was aistered for pain relief (Dr. Van Norman).

26.  Dr. Antognini agrees that Midazolam is not a potent analgesic (Dr. Antognini).

27.  According to Dr. Van Norman, she does not use Midazolam as the solo drug to
produce general anesthesia for a surgical phaee and does not know of any reputable
anesthesiologist who would do so today (Dr. Van Norman).

28.  Dr. Antognini maintains that Midazolam can be used to induce general anesthesia
but that he would not want to use it for a prolonged procedure (Dr. Antognini).

29. The American Society of Anesthesiologists makes a clinical recommendation that
benzodiazepines, such as Midazolam and damemot be used for general anesthesia (Dr.
Antognini).

30. Dr. Antognini agrees that there are currently available better drugs than
benzodiazepines to induce general aneghdsut he maintains that does not mean that

benzodiazepines could not be used in that way (Dr. Antognini).



31. Dr. Van Norman described studies tHat, using the isolated forearm technique,
have demonstrated that, even if individuals prevented by benzodiazepines and Midazolam in
general from remembering things, these types of drugs may not necessarily be good at preventing
people from being aware of and experiendimgm in the moment (Dr. Van Norman).

32. According to Dr. Van Norman, a lack of movement by plaintiffs during the
Arkansas Midazolam Protocol would not necessanilijcate a lack of awareness. Midazolam has
the potential to reduce responsiveness, and any movement may be masked by the introduction of
the paralytic agent (Dr. Van Norman).

33. There is general medical consensus that, in medical practice, healthcare providers
titrate drugs like Midazolam based on thealthcare providersévaluation of the level of
consciousness in patients and that those consmesghecks rely on clinical observations of how
patients are responding, not on any machines ortorsrthat can be applied to patients because
no machines or monitors exist that reliably provide this information (Dr. Van Norman; Dr.
Antognini).

34. Researchers and clinicians developewvay to measure the depth of general
anesthesia using the technique of electroendegizans (‘EEG”) The EEG recordings are
processed on a computer with a method called bigpeantalysis (“BIS”). BIS gives a single
number on a scale from 100, which indicates detefy awake and alert, to O, which indicates
coma and EEG burst suppression (Dkt. No. 2-2, Exhibit 16, at 32).

35. The BIS, although helpful, is not a perfect monitor or 100% accurate in regard to

determining consciousness or unconsciousness during surgery (Dr. Antognini).
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36. The EEG, although helpful, does not necebsaelay all of the information an
anesthesiologist would need to know about how a patient is responding clinically to an anesthetic
drug (Dr. Antognini).

37.  Dr. Van Norman described for the Court a scientific study involving halothane and
Midazolam in which researchers examined “PRST response,” which according to Dr. Van Norman
looks at blood pressure, heart rate, and whethegoelson is sweating or tearing as examples of
consciousness because the subjects of the study were paralyzed and unable to respond in other
ways (Dr. Van Norman; PIs.’s Ex. 31).

38.  Typically, if an individual is awake and periencing pain, it is expected that his
heart rate and blood pressure will be higher (Dr. Antognini).

39. Clinical techniques that are used in operating rooms across the nation to assess
intraoperative consciousness include checkimgurposeful movement, response to commands,
open eyes, eyelash reflex, pupillary responsesspiration, and tearing (Dr. Van Norman).

40.  Although Dr. Van Norman described thellsted Forearm Technique as a reliable
way to assess awareness under anesthesia, eveorsledes that she has never used the technique
in her practice and that it it the standard of care in the United States for monitoring awareness
during surgical procedures (Dr. Van Norman).

41. In medical practice, patients are given a paralytic drug prior to some procedures to
prevent the patient from movirand particularly when the surgeon needs deep muscle relaxation
for the purpose of technically performing the surgery (Dr. Van Norman).

42. In medical practice, patients are strapg®wn to the operating table so that the
patient does not move or fall, especially whea diperating table is tilted mechanically for the

procedure (Dr. Van Norman).
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43. The American Society of Anesthesiologists, an educational, research, and scientific
association of physicians organized to raise th&dst@s of medical practicg anesthesiology as
well as to improve patient care, produces a {Donim of Depth of Sedation Chart. According to
the Chart, to be in a state of deep sedatimhanalgesia, the individual must purposely respond
following repeated or painful stimulation, wiéhnotation that withdrawal from painful stimulation
is not considered a purposeful response. Tm lzestate of general anesthesia, according to the
Chart, the individual is unarousable even with painful stim(usVan Norman; Defs.” Ex. 82).

44.  According to the FDA-approved package insert, known side effects of Midazolam
include involuntary movements and muscle tremors (Dr. Antognini; Dr. Buffington).

45.  Midazolam can in some cases, but not all, cause an individual to stop breathing
from either the central mechanism, meaning the drive to breatisé stops, or it can cause airway
obstruction, resulting from the tongue falling kathe airway muscles collapsing in a way, and
the individual being unable to maintain his or her airway (Dr. Antognini; Dr. Buffington).

46. It is not uncommon with benzodiazepines like Midazolam for individuals to
experience partial airway obstruction, which cadleo feelings of air hunger and suffocation and
can often arouse an individual out of sedation totheea little harder or to make harder respiratory
efforts to get air in (Dr. Van Norman).

47.  Itis generally understood that upper airway obstruction is not an indicator or denier
of consciousness. An individual can be obsticted be fully awake or be obstructed and fully
asleep (Dr. Van Norman).

48. If an individual is aware of the airway obstruction, it is anticipated that the
individual will be aroused and breathe on hisier own to maintain the airway but that does not

occur when an individual has achieved a certain level of anesthesis or sedation (Dr. Antognini).
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49. Midazolam can cause cerebral hypoxia, which means an individual can get
respiratory depression and then can stop breathing due to airway obstruction. Cerebral hypoxia,
which results from a lack of oxygen in the brain, can lead to unconsciousness (Dr. Antognini).

50. An individual unconscious from hypoxia would not feel any type of stimulus or
perceive the stimulus (Dr. Antognini).

51. Coughing is a reflex response; it doesindicate consciousness or awareness (Dr.
Antognini; Dr. Buffington).

52. lItis generally accepted that it would be very difficult to kill an otherwise healthy
individual with a benzodiazepine like Midazolam alone (Dr. Van Norman; Dr. Stevens).

53.  Dr. Buffington, however, believes that this discussion about the potentially lethal
effects of benzodiazepines alone is more darated, given that Midazolam, according to the
package insert from the FDA, indicates that aywbstruction, apnea, and cardiopulmonary arrest
can occur and result in central nervous system depression (Dr. Buffington).

54. By examining the Arkansas Midazolam Protocol, Dr. Van Norman is unable to say
at what point any individual @uld experience extreme sufferiagd, instead, claims that that will
vary from person to person (Dr. Van Norman).

55. Dr. Van Norman conceded that she has no direct scientific data to support the
proposition that any inmate experienced sevene @ad suffering during an execution (Dr. Van
Norman).

D. Pharmacology Of Midazolam
56. Craig Stevens, Ph.D., has his docteran pharmacology, is a professor of

pharmacology, and testified on behalf of plaintiffs (Dr. Stevens).
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57.  Dr. Stevens testified as to how the drugthe Arkansas Midazolam Protocol work
mechanically (Dr. Stevens).

58. Dr. Stevens does not believe that Midaro produces general anesthesia, which
he defines as unconscious, unaware, and, mgsirtantly, insensate to pain ready for surgical
cuts (Dr. Stevens).

59. Dr. Buffington opines that a 500-mg dose of Midazolam, as outlined in the
Arkansas Midazolam Protocol, is sufficiemideappropriate based on its pharmacologic properties
to render an inmate to a suffiotedegree of sedation, consistevith industry standards to be
insensate or unaware of pain (Dr. Buffington).

60. Dr. Buffington has observed Midazolam used as the sole anesthetic agent for
selective painful medical procedures that are shadtration, such as interventions or surgeries
like colonoscopies, resetting bone, bone fractune®r ear surgery, laser in-situ keratomileusis
(“LASIK”) eye surgery, Mohs surgery in dermatology, bone grafts, tonsillectomies, and
vasectomies (Dr. Buffington).

61. According to Dr. Buffington, when Midazolahas been given to an individual, due
to the FDA reported side effects of Midazolam, reported physical movement or sound is not
indicative of pain (Dr. Buffington).

62. Dr. Stevens opined that Midazolam andchbmdiazepines have a ceiling effect
because the mechanism of action requires avaigastenaAminobutyric &id (“GABA”) in the
human body for the benzodiazepine to bind to and to prothécdrug’sintended effect. Dr.
Stevens maintains that it is generally acceptedtieaé is a finite amount of GABA in the human
body. Thus, injecting more Midazolam, witlo available GABA, willnot have the intended

effect, according to Dr. Stevens (Dr. Stevens).
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63.  Dr. Buffington maintains that individuals do not run out of or deplete their supply
of GABA; the body constantly reproduces it (Dr. Buffington).

64.  Dr. Buffington further maintains that, if the FDA dose and package insert recognize
the ability of Midazolam to induce anesthesiagdbes not find relevant any discussion of a ceiling
dose or effect. At the lower dose, the drug had its effect, according to Dr. Buffington (Dr.
Buffington).

65. Dr. Stevens also addressed the mechanisms of action for the other two drugs in the
Arkansas Midazolam Protocol, vecuronium bromine and potassium chloride, as well as for
barbiturates, pentobarbital, séarbital, and the potent synthetic opioid fentanyl (Dr. Stevens).

E. Execution Eyewitnes®s’ Testimony

66. The Court heard testimony from numerougesses to the most recent Arkansas
executions and to certain pastecutions in other states, describing their observations; this
testimony was offered by both plaintiffs and defendants.

67. With respect to executions outside ofkAnsas, at the bench trial, the Court
received testimony from Lisa Lagos, who works in the Federal Defender Capital Habeas Unit in
the Southern District of Ohio and who wassed Ronald Phillips’ execution in OlmoJuly 2017,
under the then-current Ohio lethal-injection proip&antino Coleman, who, while working as a
Federal Defender in the Middle District of Alabamatnessed Torrey McNabb’s execution in
Alabama in October 2017, under the then-curddabama lethal-injection protocol; and Steven
Hale,who is a reporter in Tennessee antbwvitnessed Billy Ray Irick’s exaition in August
2018, under the then-current Tennestethal-injection protocol.

1. WitnessWill Jones
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68.  Will Jones, who is a lawyer in the SpaEdnvestigation Division of the Arkansas
Attorney General's Officgtestified about what he witnessed during Mr. Lee, Mr. Jack Jones, and
Mr. Marcel Williams’ executions in Apri2017 under the Arkansas Midazolam Protodtil
Jones).

69. He observed the Designéeuch Mr. Lee’s eyeball, as well &ngage in other
actions, such as squeezidg. Lee’shands, checking his sternum, and squeezing his trapezius, as
part of the consciousness check, and Mr. \dblhes observed no reaction from Mr. Lee (Will
Jones).

70.  Mr. Will Jones testified to the same observations during Mr. Jawc&s’ executign
including the touching of his eyeball with no visible reaction from Mr. Jack Jones (Will Jones).

71.  Mr. Will Jones also testified to observiageonsciousness check during Mr. Marcel
Williams’ execution with nanovement by Mr. Marcel Williams following it (Will Jones).

72.  Mr. Will Jones admitted to having no foafrtraining in what a consciousness check
should look like and based his testimony on his ovwderstanding and observations (Will Jones).

73.  Further, Mr. Will Jones explained that as not sure if the sternum part of the
check was to check consciousness near theddtéine execution or to check breathing and for
signs of life at the end of the execution (Will Jones).

2. WitnessKim Hammer

74.  Kim Hammer is an Arkansas State Senatdhanfirst year of his first term. Prior

to serving as an Arkansas State Senator, t8etammer served in the Arkansas House of

Representatives for eight years (Hammer).
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75.  Senator Hammer works as a church paatat part-time chaplain for hospice. In
that capacity, for approximately 24 years, Send@nmer has witnessed individuals at the end of
life (Hammer).

76.  Senator Hammer witnessed the executiohdvir. Jack Jones and Mr. Marcel
Williams in April 2017 under the Arkansas Midazol&motocol. He testified to observing similar
consciousness checks during both executions aradled seeing no movement from either Mr.
Jack Jones or Mr. Marcel Wilhas after that time (Hammer).

77. Senator Hammer was unaware that theosd drug in the Arkansas Midazolam
Protocol is a paralytic and that Mr. Jack Joaad Mr. Marcel Williams were administered a
paralytic as a part of their executions (Hammer).

78. Senator Hammer did not testify to stem rubs or trapezius pinches being
performed during either of the executions he essed because he did not recall whether they
were performed or not; he recalled tr@@m check and eyelid check (Hammer).

3. WitnessPhyllis Hendrix

79. Phyllis Hendrix, prior to her retiremenserved as Chief Deputy of the White
County, Arkansas, Prosecutor’s Office (Hargr

80.  She witnessed Mr. Marcel Williamend Mr. Jack Jonegxecution; she was not
involved in investigating or prosecutingher individual at any time (Hendrix).

81. She described a consciousness checkiivatved the Designee listening to Mr.
Marcel Wiliams’ breathing, toudhg his face, and checking his eyes by looking into them,
although she does not recall the Designee physicalighing Mr. Marcel Williams’ eyes
(Hendrix).

82.  She observed no response from Mr. Marcel Williams to these checks (Hendrix).
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83.  She further observed that Mr. Marcel Witha was at peace and did not appear to
suffer any pain throughout the entire process (Hendrix).

84.  She offered no direct testimony about consciousness checks during Mrodask
execution and offered no testimony about sternuins or trapezius pinches during consciousness
checks (Hendrix).

85.  Ms. Hendrix was unaware that the secondydinithe Arkansas Midazolam Protocol
is a paralytic and that Mr. Jack Jones and Mr.ddiaWilliams were administered a paralytic as a
part of their executions (Hendrix).

4, Witness Jacob Rosenberg

86. Jacob Rosenberg, who was a local repantéypril 2017, witnessed and described
Mr. Marcel Williams’ executiorunder the Arkansas Midazolam Protocol (Rosenberg).

87. Based on his observations of Mr. Marcelli&ms during the first few minutes of
the execution and what he expected to occur duhiegxecution, he believed that a second dose
of Midazolam would have been administered Mo. Marcel Williams, but Mr. Rosenberg
admittedly has no personal knowledge of whether a second dose was given (Rosenberg).

5. WitnessJami Giani

88. Jami Giani, who was a lawyer with the Federal Defender Capital Habeas Unit in
Little Rock, Arkansas, at the time, witnesseu described Mr. Marcel Williams’ exea@n under
the Arkansas Midazolam Protocol (Giani).

89. According to Ms. Giani, Mr. Marcel Withms declined to make a final statement,
and his execution commenced at 10:16 p.m. (Giani).

90. Ms. Giani, who questioned Director Kelleywd heard her prior testimony at the

preliminary injunction hearing before this Coabtout what a consciousness check should involve,
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guestioned whether one was performed during Mr. Marcel Williams’ execudfter having
observed the execution (Giani).

91. Ms. Giani saw the Designee touch Mr. Marcel Williams’ neck, armd,ands
with what appeared to be light toucheg@gproximately 10:19 and 10:20 p.m.; saw him lean down
to Mr. Marcel Williams’ ear and speak into it witthat appeared to be soft tones; and saw him
touch Mr. Marcel Williams’ eyelashesShe recalled the Designee on the right side of Mr. Marcel
Williams, on the side with the intraveno{is/”) lines (Giani).

92.  She testified to observing slight head movements from Mr. Marcel Williams from
time to time (Giani).

93. Ms. Giani recalled the Designee placing a pulse oxinoetdir. Marcel Williams’
finger at 10:21 p.m. and removingait 10:22 p.m. during the execution (Giani).

94. Ms. Giani heard Mr. Marcel Williamsoaigh at 10:25 p.m. and saw the Designee
touch his eyelashes, hand, and arm again with what appeared to her to be soft touches (Giani).

95. Then, at 10:28 p.mMs. Giani saw Mr. Marcel Williams’ eye open and observed
his iris and pupil actually moving (Giani).

96. Ms. Giani still saw eye movement at 10128n.; saw what she believed to be the
Designeetouching Mr. Marcel Williams’ eyelashes again at:310 p.m., with Mr. Marcel
Williams’ eye still open; and then saw the Designee pull out a stethoscope to check Mr. Marcel
Williams and ask to call the coroner (Giani).

97. Ms. Giani cannot testify if the cough, dlighead movements, and eye movements
she saw were voluntary or involuntary (Giani).

6. WitnessKelly Kissel
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98. At the time of the April 2017 executions, Kelly Kissel was news editor and
supervisory correspondent at the AssociatedsRrekittle Rock, Arkansas (Kissel).

99.  From August 1994 to April 2017, Mr. Kissel witnessed 10 executions in Arkansas
and Oklahoma, two of which were conducted urttlerArkansas Midazolam Protocol: (1) Mr.
Marcel Williams and (2) Mr. Kenneth Williams (Kissel).

100. During the April 2017 executions, Mr. Kislsdid not see the medical technicians
place the IV lines, and it was not announced wéach of the execution drugs had been injected
and were starting to flow (Kissel).

101. In Arkansas, there is no audio from theecution chamber to the witness room after
the execution commences (Kissel).

102. These practices with respect to placetradrV lines, admmistration of execution
drugs, and audio from the execution chamber wensistent with other Arkansas executions Mr.
Kissel witnessed in the past (Kissel).

103. Mr. Kissel, who has lost a portion of hearing and consequently developed the
ability to read lips, testified that, after ansciousness check, the individual who conducted the
check mouthed, “I don’t know.”Mr. Kissel is unaware to what the individual was referring or
what question prompted this response (Kissel).

104. During Mr. Marcel Williams’ executionMr. Kissel observed that Mr. Marcel
Williams appeared to have more labored bregtlior a period of time as compared to what Mr.
Kissel remembered from past executions that did not involve Midazolam (Kissel).

105. During Mr. Kenneth Williams’ executionylr. Kissel observed heavy breathing
from Mr. Kenneth Williams; then, three to fimeinutes after the exettan commenced, the upper

portion of Mr. Kenneth Williams’ body lurched forward approximately 15 times in quick
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succession, hitting the gurney and the leather straps, banging very quickly; and then the upper
portion of his body lurched forward another fivadaional times in slower movements (Kissel).

106. Although there was no audio from the exismu chamber to the witness room after
the execution commenced, Mr. Kissel heardtkinashing noise of Mr. Kenneth Williams’ upper
body and heard a groan or moan (Kissel).

107. Mr. Kissel did not interpret the groan or moan as evincing pain; it did not sound
painful (Kissel).

108. Mr. Kissel observed consciousness checks. Based on his testimony, those did not
draw his particular notice, and he was not abtdfeer detailed testimony about the checks (Kissel).

7. Witness Trent Garner

109. Trent Garner, an Arkansas State Senaince 2016, testified as to what he
witnessed during Mr. Kenneth Williams’ executiomder the Arkansas Midazolam Protocol
(Garner).

110. Senator Garner is a combat veteran, and&® a gunshot victim during a violent
crime (Garner).

111. Senator Garner testified that, approximately to three minutes after the curtain
to the execution chamber opened, Mr. Kennethisviilt lost consciousness in that his already
slurred speech stopped and there was no movemem/tye movement, no speech, and no action
(Garner).

112. Senator Garner testified that, for approately 10 to 15 seconds, Mr. Kenneth
Williams appeared to have involuntary mussgasms during which his chest rose two to three
inches a few times, had more than a pronounced heavy breathing for approximately 10 to 15

seconds, but expressed no pain or grimacing sifialse, made no noise to indicate pain, did not

21



reach his arms up to the restraints, and didnmate his legs in a way to fight the restraints
(Garner).

113. After that, Senator Garner observed Menneth Williams breathe heavily with
almost a snore for approximately two to thneiautes with no other kind of movement (Garner).

114. Then, Senator Garner observed the canstiess checks but did not recall any of
the precise movements made by the Designee. He described the movements of the Designee as
clinical and testified that he observed no response from Mr. Kenneth Williams (Garner).

8. Witness Tammy Harrelson

115. Tammy Harrelson, who worked as Chiébunsel for the Arkansas Office of
Medicaid Inspector General at the time she testified, described what she observed as an execution
witness during Mr. Kenneth Williams’ executiomnder the Arkansas Midazolam Protocol
(Harrelson).

116. At the time of the April 2017 executions, M3darrelson worked for the Arkansas
Attorney Generas Office in the Medicaid Fraud Control Unit (Harreslon).

117. Atsome point earlier in her career, Ms.ri¢dson worked as a prosecutor in Pulaski
County, Arkansas (Harrelson).

118. Ms. Harrelson had no investigatory or prosecutorial responsibility for any cases
against Mr. Kenneth Williams (Harrelson).

119. She did have prosecutorial responsibifity the capital conviction of Mr. Marcel
Williams and testified against clemency at his clemency hearing (Harrelson).

120. She also had prosecutorial responsibildy prior non-capital convictions of Mr.

Lee (Harrelson).
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121. In addition, while she has no formal medical training, Ms. Harrelson worked
previously as plaintiffs’ attorney suing nursing homes, and, in that capacity, reviewed medical
records and documents to assesstimglition of her clients (Harrelson).

122. Ms. Harrelson testified that, as a prosecutor, she was involved in putting someone
on death row, so it was important to her thattineishment be done clinically, professionally, and
with as little pain as possible (Harrelson).

123. Further, given her prior experience agplaintiffs’ attorney, she believetiat she
knew what to look for during the execution to observe pain (Harrelson).

124. As aresult, she was really looking for signs and symptoms of pain during the April
2017 executions but saw none (Harrelson).

125. During Mr. Kenneth Williams’execution, Ms. Harrelson observed him make his
final statement, speak in religious tongues, #meh go silent, just breathing and appearing
unconscious (Harrelson).

126. After approximately two orhree minutes from the start of the execution, Ms.
Harrelson saw Mr. Kenneth Williams’ uppleody begin to spasm. This lastestdeen 10 and
15 seconds. Then, Mr. KennethI\iidims continued to breathe heavily but did not spasm again
(Harreslon).

127. After that, she observed a consciousnesckhspecifically recalling someone
sticking a finger into Mr. Kenneth Williams’ eye but metalling other steps taken. Mr. Kenneth
Williams did not respond to that (Harrelson).

128. Then, she observed Mr. Kenneth Williantgeathing slow and then stop. After

that, he was pronounced dead (Harrelson).
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129. The movements Ms. Harrelson descril@dinvoluntary muscle spasms did not
involve Mr. Kenneth Williamswhole body, so she did not beliethem to be the result of a grand
mal seizure. The movements were rhythmic digdnot appear voluntary or like Mr. Kenneth
Williams was trying to move (Harrelson).

130. During the time Mr. Kenneth Williamsvas spasming, Ms. Harrelson did not
observe any facial grimacing, clenching of fists, or any signs or symptoms that she was taught to
look for when someone is unconscious and you are looking for signs and symptoms of pain
(Harrelson).

131. According to Ms. Harrelson, Mr. Kenneth Williams did not respond to the
consciousness checks (Harrelson).

9. WitnessEric Motylinski

132. Eric Motylinski, a lawyer with the Feda&l Defender Capital Habeas Unit in
Philadelphia, Pennsylvania, wappointed 16 days prior to Mr. Kenneth Williams’ sthied
execution to represent him.

133. Mr. Motylinski testified that, a few dayprior to his scheduled execution, Mr.
Kenneth Williams agreed to the placement of stdaoesto a concern with finding a suitable vein
for purposes of the execution and that the procedysate the stents took almost an hour. Mr.
Kenneth Williams suffered from sickle cell aniemwhich can sometimes ket difficult to find
a vein (Motylinski).

134. Mr. Motylinski was present during Mr. Kenneth Williams’ execution and testified
about the procedures of the Joint Execution Viewing Policy that were followed (Motylinski).

135. Mr. Motylinski testified that, after itvas announced that the execution would

commence and audio to the execution chambertwaed off, he saw Mr. Kenneth Williams’
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chest rise up and down, his head move back atfg fus jaw clench, and his cheek muscles move.
He observed this for a minute or less (Motylinksi).

136. Then, about a minute later, described Mr. Kenneth Williams moving his head,
heaving, choking, coughing, and moaning. Miotylinksi said it appeared that Mr. Kenneth
Williams began to convulse up agsi the straps repeatedly and rhythmically, forcefully hitting
the straps. This occurred for approximately one minute (Motylinski).

137. Mr. Motylinski then observed labored breathing from Mr. Kenneth Williams after
these movements stopped (Motylinski).

138. Mr. Motylinski grew concerned; conferred with the other lawyer-witness present,
Cassandra Belter; and steppedsalé of the withess room to make a phone call regarding these
events. He was out of the withess room from 10:57 until approximately 11:01 p.m. (Motylinski).

139. He returned to the witness room after making the phone call, observed what he
believed to be a consciousness check, andliessed Mr. Kenneth Williams be pronounced
dead (Motylinski).

10.  WitnessCassandraBelter

140. Ms. Belter, also a lawyer, works as an istugator with the Federal Defender Office
in the Capital Habeas Unit in Philadelphian®gylvania. She, along with Mr. Motylinski,
represented Mr. Kenneth Williamstae time of his execution (Belter).

141. She witnessed Mr. KenneWilliams’ execution. She heard his last statenant
around 10:51 p.m. (Belter).

142. The execution then commenced at 10:53 p.m. (Belter).

143. At that time, Ms. Belter s&a Mr. Kenneth Williams’eyes and mouth close and his

raised thumb drop. There was no movement (Belter).
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144. Then, later that same minute, Ms. Belter $anvKenneth Williams’ head bég to
bob or rock forward and backward, and then his dbegan to rise basically at the same beat as
his head. These movements appeared to be syncopated and as fast as the beat of a heart (Belter).

145. Through the next minute, Ms. Belter observed that the movements grew stronger
and more violent, and Mr. Kennéedilliams appeared to be convulsing and hitting the restraints.
Ms. Belter has observed convulsions before; dilenot recall whether Mr. Kenneth Williams’
head was restrained (Belter).

146. At10:55 p.m., according to Ms. Belter, Menneth Williams groaned in pain. His
breathing was audible, and he gasped as it gtemnger. Then, it sounded like he was choking
(Belter).

147. The noise was loud, unpleasant to hear, and in conjunction with his movements,
which is why Ms. Belter used the term “pain” (Belter).

148. At approximately 10:56 or 10:57 p.m., Mvlotylinski left the witness room to
make a call, and Ms. Belter stayed to witness the execution (Belter).

149. She said that, when Mr. Motylinksi ldfte room, Mr. Kenneth Williams was still
convulsing and gasping. Then, Mr. Ketin&Villiams’ chest movements started to slow, but his
head continued to bob (Belter).

150. At approximately 10:58 p.m., it appeartedMs. Belter that a consciousness check
started, with men in the room interacting with Menenth Williams by touching his eye (Belter).

151. Mr. Kenneth Williams’ head comtued to move, and his mouth openadcording
to Ms. Belter (Belter).

152. The pace of these movements changed over time (Belter).
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153. Then, the same man who had been intergatith Mr. Kenneth Williams moved
to the left of Mr. Kenneth Willims and began manipulating or pughbn his shoulder, at which
point, apparently in response, Mr. Kenneth Witis groaned in pain, according to Ms. Belter
(Belter).

154. This was the second time that Mr. Kenneth Williams made a sound that indicated
pain to Ms. Belter (Belter).

155. Mr. Kenneth William$ head and chest continued to move until approximately
10:59 p.m., when movement stopped, according to Ms. Belter (Belter).

156. At around 11:01 p.m., Mr. Motylinski netned to the room. It appeared to Ms.
Belter that another consciousness check wegormed, and Mr. Kenneth Williams was
pronounced dead (Belter).

F. Cummins Unit Warden William Straughn

157. William Straughn, Warden of the Cummins Unit of the ADC from 2015 through
the date he testified in this mattdescribed his involvement in @sutions as an employee of the
ADC since 1982 (Warden Straughn).

158. The execution chamber is, and has always bademng Warden Straughn’s
employment, at the Cummins Unit. He hparticipated in various ways throughout his
employment in preparation for and the carrying out of executions (Warden Straughn).

159. Director Kelley conferred with Warden Straughn before the April 2017 executions
were set. Giving due considion to the preparation time neceysand the stress and demands
placed on ADC staff, Warden Straughn suggesitatithe executions be scheduled as they were,
two executions per night with a few nighits between the scheduled executions (Warden

Straughn).
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160. According to Warden Straughn, he proceeded as required by ADC policy in
preparing ADC staff to carry out the executions in April 2017 (Warden Straughn).

161. Warden Straughn assembled the necesstaiff to carry out the duties and
responsibilities for each executiorstaff were not rguired to participate, but no staff member
opted out of participation. Warden Straughn met with every staff member to let them know what
to expect (Warden Straughn).

162. Staff practice for executions, going throuijle entire process to ensure staff are
familiar with it and so that the process ggnas smoothly as possible (Warden Straughn).

163. Condemned inmates are not involved in these practices (Warden Straughn).

164. Warden Straughn obtains information on the physical characteristics of each
condemned inmate and, if necessary, plans arnphpe staff to addregshose characteristics
during the process. For example, Mr. Mandélliams was a very large man, while one of Mr.
JackJones’ legs had been amputated (Warden Straughn).

165. Condemned inmates are not always housédae Cummins Unit. As a result, prior
to the April 2017 executions, it was necessary to transfer the condemned inmates to the Cummins
Unit (Warden Straughn).

166. During and immediately after the tfer, Warden Straughn met with each
condemned inmate and explainedamvould happen, who would be responsible for certain duties,
and who to contact with questiongvarden Straughn’s goalas to make the process as peaceful
as possible for the condemnedniete and staff; he believddat knowing what was going to
happen in the days and hours leading up toettexution aided in that. After the condemned

inmate arrived at the Cummins Unit, each dafpteehe left for the dg Warden Straughn met
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with the condemned inmate to check on how day went; sometimes he met with condemned
inmates multiple times during the day (Warden Straughn).

167. Warden Straughn also explained to the comued inmate step-by-step what would
happen when staff on the restraint team camekiotiam from his cell at the Cummins Unit to the
execution room, and Warden Straughn was present during that entire process when it actually
occurred (Warden Straughn).

168. Warden Straughn was present when the IV team member installed the Vs for all
but Mr. Marcel Williams, but he did not install the IVs himself (Warden Straughn).

169. The IV team had difficulty installing th&'s for Mr. Marcel Williams and requested
assistance. During that time, Director Kellycused everyone from the execution room while
Mr. Marcel Williams’ IVs were placed. Warden Straughtuneed to the execution room after
Mr. Marcel Williams’ IVswere placed (Warden Straughn).

170. Warden Straughn was in the execution room during Mr. Lee, Mr. Jack Jones, Mr.
Marcel Williams, and Mr. Kenrte Williams’ executions. Warden Straughn opened thatutb
the execution room at the start. After emdmdemned inmate wasfafded time to make a
statement, Warden Straughn announced when each execution commenced, which was the signal
to proceed with the chemicals (Warden Straughn).

171. Warden Straughn testified that, for Mr. Lee, Mr. Jack Jones, and Mr. Marcel
Williams, he observed a consciousness checkiichided a rubbing of the chest or sternal rub,
someone speaking to the condemned inmate, and someone checking his eye area. Warden
Straughn saw no reaction from any of the condemned inmates (Warden Straughn).

172. A tongue depressor also was used with Mr. Jack Jones to check him during the

execution (Warden Straughn).
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173. For Mr. Marcel Williams, one of his handsteaints was left loose due to the fact
that an IV was placed in his hand, accordimyVarden Straughfwarden Straughn).

174. For Mr. Kenneth Williams, Warden Straugwas present, Mr. Kenneth Williams
made his statement, and the execution started while he was still talking. He quit midsentence.
Between the commencement of the executiont@donsciousness check that Warden Straughn
observed, he also observed Mr. Kenneth Willlaohest area, upper abdomen area, raising and
lowering like someone was breathing very heavily. He recalled hearing no sound during that time.
He recalled no facial or expression changesMon Kenneth Williams, and he observed no
movements of Mr. Kenneth Williams’ during that time (Warden Straughn).

175. After the consciousness check of Mr. Kettm@/illiams and until he was declared
deceased, Warden Straughn observed no movemesaction from him (Warden Straughn).

176. Logs are kept for each execution; Warden Straughn does not take notes himself
during the executions and has no reason to question the logs (Warden Straughn).

177. Warden Straughn met with staff following Mr. Lee and Mr. KennetHiadihs’
executions; no staff member asked to be, andafbraember was, removed from the execution
team after Mr. Lee’s execution (Warden Straughn).

178. Warden Straughn reports to ADC Chief Deputy Director Dale Reed. Director
Kelley, Chief Deputy Director Reed, the Designaed the Recorder alsgere in the execution
room during the April 2017 executions (Warden Straughn).

179. According to Warden Straughn, cell pherage not permitted in the visitation room
because the ADC does not want anything tadm®rded or videoed or to be disturbing to the

victims or witnesses (Warden Straughn).
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180. According to Warden Straughn, the naphone to the viewing area has always
been cut off at some point during executions aitdesses in the viewgiroom have never been
allowed to observe placement of IVs into condemned inmates (Warden Straughn).

181. Correctional officers have their own training and are required to be proficient to
ADC standards on firing certain weapons, inahgda .22 caliber rifle and a 12-gauge shotgun
(Warden Straughn).

182. If the method of execution were firing squad, Warden Straughn has concerns about
an appropriate space and having staff fire thepons, withesses view the execution, and someone
designated to clean up and dispose of the remains (Warden Straughn).

G. ADC Deputy Director Dale Reed

183. Dale Reed, who has worked for the ADC for 45 years and served as Chief Deputy
Director of the ADC at the time of the April 2017 executions, explained the role that he played in
the April 2017 executions (Reed).

184. Deputy Director Reed attends meetings and practices and completes specific duties
that he is called upon to perform prior to eaotecution. He does not set the schedule for
executions, meetings, or practices. He wasimablved in creating the execution protocol,
obtaining execution drugs, or selecting the execution team (Reed).

185. He was present for Mr. Lee, Mr. Jack Jones, Mr. Marcel Williams, and Mr. Kenneth
Williams’ executions in Agk 2017 under the Arkansas Midazolam Protocol (Reed).

186. Deputy Director Reed observed consciousness checks with each condemned inmate
and recalls those being the same steps for each check and each inmate (Reed).

187. Deputy Director Reed testified inconsistently as to when he observed Mr. Kenneth

Williams’ movement where he appeared tedihe really hard and his chest came up like a
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coughing movement but with no noise. Depiitiyector Reed initially testified that these
movements occurred after the consciousness check, but then changed his testimony to be
consistent with his prior sworn affidavit adseg that these movements occurred after the
execution started but before the consciousness check (Reed).

188. Deputy Director Reed admitted that he diot write his prior sworn affidavit but
did read it and agree with its contents before he signed (Reed).

H. ADC Deputy Director Designee

189. The Court received confidential, under sestimony from a highly confidential
witness who served as the Designee for 2087 Arkansas executions under the Arkansas
Midazolam Protocol. The Designee described tmesciousness checks called for by the Arkansas
Midazolam Protocol and described how those checks were conducted in the most recent Arkansas
executions (Highly Confidential Witness).

190. The Court heard testimony from the Opsee about each step of the consciousness
checks as developed by the Designee, when the consciousness checks were conducted in relation
to when the Midazolam injection was startead completed, and that the same consciousness
checks were given to each individual duringleaf the four executions in Arkansas in 2017
(Highly Confidential Witness).

191. Atvarious points, the Designee wasdiny the hand of the condemned individual
and watching the condemned individual intently from 18 to 24 inches away, at the most. When it
began, each consciousness check involved brushengyelashes, giving verbal commands at
varying volumes from a whisper to a normal veilistening to breathing sounds, checking for

pulse by placing fingers on the carotid artemg ahecking a pulse oximeter, pinching the ear lobe,
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pinching or squeezing the trapezius muscle, tougthe eyeball, and then rubbing the sternum, in
that order and for each individu@gdighly Confidential Witness).

192. The Designee testified that there was no change in the reading from the pulse
oximeter during the administration of Midazolashuying the five-minute period after it, or during
the consciousness checks. Instead, for each indlyitieachanges in the pulse oximeter readings
started sometime during the administration of tle&t two drugs in the Arkansas Midazolam
Protocol (Highly Confidential Witness).

193. After the conclusion of the Arkansasddizolam Protocol, the Designee completed
a second round of consciousness checks, used a stethoscope to check for heartbeat, and determined
that the pulse oximeter reading wasaz@Highly Confidential Witness).

l. ADC Director Kelley

194. Director Kelley spoke with each condemned individual in the days leading up to
the execution, asked if a member of the IV team cmslolect his arms for IV placement in advance
of the execution, and offered each condemned indil/tieaoption of having a central line placed
prior to the execution, if the individual was cenged about IV placement, among other matters.
Director Kelley testified about what she recaltemm her discussions with each of the condemned
individuals (Director Kelley).

195. Director Kelley was in the executiomom when each of the four condemned
individual was escorted into the room in April 2017 and remained in the room for the duration of
the executions (Director Kelley).

196. Director Kelley testified that, prior to each execution in April 2017, each

condemned individual was offered a sedative, ghatescription for a sedative was written for
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each individual, and that she specifically kniat Mr. Jack Jones took the sedative (Director
Kelley).

197. Director Kelley conceded that she did not know whether the availability of a
sedative for each condemned individual wasedallor or disclosed in the written Arkansas
Midazolam Protocglbut she explained, “It's always been done.” €bior Kelley).

198. Director Kelley explained that, during the execution, an individual serving as a
recorder stands behind the podiufthé Recorder”) and Director Kelley stands next to that
individual. She and the Recordmth have pens and hand writditin blanks on a log, although
some of the blanks on the log are filled in ptiorevents in the execution room because those
blanks relate to a meal and shower (Director Kelley).

199. After the execution is over, she returtts her office. ADC Internal Affairs
Administrator Raymond Naylor brings the handwritten version of theéddgirector Kelley's
office, and he handwritten notes are typed up in Director Kelley's assistant’s .office log and
the handwritten notes are reviewed to makeagerthey match; the log is given to the media
(Director Kelley).

200. Director Kelley testified that the times written on the logs were identical to the
times handwritten on the notes. Director Keligsther testified that, after each execution, she and
the other responsible individuals did their besti@ke sure that everything was clear on the log
and reflected accurately whadppened (Director Kelley).

1. Director Kelley’s Description Of Leddel Lee’s Execution
201. Director Kelley was present for the placement of the IV lines into Mr. Lee and

recalled no problem with placement of the lines (Director Kelley).
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202. Director Kelley asked Mr. Lee if he had any final words, and Mr. Lee did not
audibly respond. Director Kelley then approached Mr. Lee so that she was basically leaning over
him face-to-face, asked a second time while ma&jyeggcontact with Mr. Lee, and determined that
Mr. Lee probably could not talk because he appeareértto be so scared. As aresult, she stepped
back, nodded to the Warden, and the Wardeowamed that the execution was ready to proceed
(Director Kelley).

203. At that point, Director Kelley understanttee Midazolam was administered. This
is her understanding because they previousdgtpred this sequence of events; the executioner
was told to administer the Midazolam; the Midazolam was already drawn into syringes; and the
syringes were already connected to the hed$. The executioner only had to push the drug
(Director Kelley).

204. In addition, Director Kelley testified that the Designee had a habit of raising his
hand to his microphone on the headset he wore wpeaking to the executioner. The Designee
raised his hand to the microphone when Mid@zowas started during each execution, according
to Director Kelley (Director Kelley).

205. From that time, Director Kelley watched the clock in the execution room to ensure
that five minutes passed before the camsemness check happened (Director Kelley,).

206. Director Kelley watched the Designee conduct the consciousness check. She
testified that she observed the Designee’s hand go near Mr. be@sdeneck, the Designee touch
one of Mr. Lee’s eyeballs, and the Designee’s lggnander the sheet to do a sternum rub (Director
Kelley).

207. Director Kelley observed no movement and heard no response or sounds from Mr.

Lee, other than his breathing (Director Kelley).
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208. According to Director Kelley, Mr. Lee’s execution wentiagas supposed to go
(Director Kelley).

2. Director Kelley’s Description Of Jack Jones’ Execution

209. Mr. Jack Jones opted to have a cenlirseé installed prior to the night of the
execution (Director Kelley). Mr. Jaclones’ attorney, Jeff Rosenzweig,estfd testimony with
respect to this decision and these eventsandaript of Hearing on Emergency Motion to Stay
Execution,Williams, No. 5:17-CV-00103-KGB (E.D. Ark. Apr. 24, 2017), ECF No. 40.

210. Mr. Jack Jones took one prescribed dosarolunspecified sedative prior to his
execution, and he asked Director Kelley for a second dose. Director Kelley asked the medical
provider if he would prescribe an extra dosej #re medical provider did that. As a result, Mr.
Jack Jones received a second dose of the sedative (Director Kelley).

211. Mr. Jack Jones also had a prescriptionni@thadone, and he received his evening
dose of methadone prior to his scheduled execution (Director Kelley).

212. Director Kelley was present when Mr. Jaliknes was escorted into the execution
room (Director Kelley).

213. Director Kelley afforded Mr. Jack Jontge opportunity to make a final statement,
after which the Warden announced that the execuwtias ready to proceed and the microphone in
the execution room was turned off (Director Kelley).

214. Director Kelley described comments thdt. Jack Jones made to her after the
microphone was turned off, saying that she knew hewelt about her, and to the executioner,

saying that he was sorry because no nhaulsl have to do this (Director Kelley).
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215. From the time the execution commencedtil the consciousness check was
performed, Director Kelley observed no movement fMdmJack Jones, although he went to sleep
and started to snore (Director Kelley).

216. Over certain concerns with Mr. Jack Jones, the Designee prior to performing the
consciousness checks used a tongue depressor tsarakbere were no problems with Mr. Jack
Jones (Director Kelley).

217. Director Kelley observed the consciousness check being performed on Mr. Jack
Jones, the same way it had been performed on Mr. Lee (Director Kelley).

218. Director Kelley saw no movement and feeao sounds, other than breathing that
included snoring, between the consciousness checks and the time that Mr. Jack Jones was declared
dead (Director Kelley).

3. Director Kelley’s Description Of Marcel Williams’ Execution

219. Plaintiffs’ counsel filed an emergenayotion to stay Mr. Marcel Williams’
execution that night; the Court held a hearing and denied the mdtlda Emergency Mot. Stay
Unconstitutional Executionyilliams No. 5:17-CV-00103-KGB (E.D. Ark. Apr. 24, 2017), ECF
Nos. 36, 39.

220. Prior to the execution, the IV team membeuld not place an IV in Mr. Marcel
Williams’ left arm Director Kelley cleared the exeauti room, had the executioner attempt to
place the IV, and thexecutioner was able to place a sectvidine into Mr. Marcel Williams’
right arm. Director Kelley testified that indk approximately 40 minutes to place an IV line for
Mr. Marcel Williams prior to his execution and thas attorneys were not allowed to view that

process (Director Kelley).
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221. Director Kelley secured the hand restraadtsr this second IV line was placed and
intentionally left them loose so as not to cut off the 1V line flow (Director Kelley).

222. The log from Mr. Marcel William'sexecution reflects the time that events occurred
after he was brought into the execution roomtli@ second time that night, after the temporary
stay of execution was lifted, according to Director Kelley (Director Kelley).

223. Director Kelley contrasted her impressionvrf. Marcel Williams looking like he
had made peace with what was about to occur \ieenas escorted into the execution room the
first time and his looking fearful when escortetb the execution room the second time (Director
Kelley).

224. The Warden announced that the execution was ready to proceed (Director Kelley).

225. According to Director Kelley, after thielidazolam was administered, Mr. Marcel
Williams’ breathing got heavy like he was asleep (Director Kelley).

226. Director Kelley observed Mr. Maet Williams’ right hand relax, after the
Midazolam was started but before the consciouscessk. According to Director Kelley, this
made Mr. Marcel Williams’ hashturn a fraction of an inch, maybe, but she was concerned about
it because she had placed that restraint. rQki@ this, Director Kedly observed no movement
from the time the Midazolam was administeradtil the consciousness check was performed
(Director Kelley).

227. Director Kelley observed the consciousness check on Mr. Marcel Williams. The
checks were done on the right side of Mr. Makt&liams, as opposed to the left side on which
the checks were performed for each of the otloixdemned individuals. This was the result of

the IV placement for Mr. Marcel Williams (Director Kelley).
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228. Director Kelley observed no movement after the consciousness check was
performed until Mr. Marcel Williams was pronounced deceased (Director Kelley).

229. Director Kelley saw Mr. Marcel Willianihest move from breathing but would
not describe it in the way that Ms. Giani diBirector Kelley saw no head movement from Mr.
Marcel Williams, nor did she see Mr. Marcel Wilhs open his eyes. She also testified that the
Designee used a pulse oximeter during all fgonil 2017 executions, placed it on each condemned
individual, and may have adjusted it slightly aigyihe execution, but did not remove it until each
execution was complete (Director Kelley).

4, Director Kelley’s Description Of Kenneth Williams’ Execution

230. Prior to the execution, Director Kellepake to Mr. Kenneth Williams about his
last words and knew that she would hold a copg statement that Mr. Kenneth Williams would
read and that then the microphone would be turnedsofir. Kenneth Williams spoke to his God.
Mr. Kenneth Williams said that he needed peofa hear only his written statement (Director
Kelley).

231. Director Kelley held up the written $&ament, and Mr. Kenneth Williams read it.
Then, the microphone was turned @fitd he proceeded to appear to speak in tongues to his God
(Director Kelley).

232. After the Warden announced that the exmmn was ready to proceed and the
Midazolam was administered, based upon Direk&lley’s observation of the Designee raising
his hand to the microphone, and thme the consciousness check was administered, Director
Kelley saw movement from Mr. Kenneth Williams (Director Kelley).

233. She explained that Mr. Kenneth Williams was quiet for approximately one minute

after the execution started and then the trunkbbdy or chest came up off the table and hit the
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table like he was coughing, only there was no coughing sound. Director Kelley described it as
occurring during a span of approximately 10 setsoand happening approximately 15 to 20 times,
with the first few times going faster and the last few times going slower (Director Kelley).

234. She described these movements as rhigttand did not believe that they could
have been on purpose, based on what she observed (Director Kelley).

235. Director Kelley saw no facial movemens facial reactions from Mr. Kenneth
Williams during this time, and she was in a position to observe this (Director Kelley).

236. She also did not see Mr. Kenneth Williamsve his head, heave, choke, cough, or
moan (Director Kelley).

237. She did not hear any sounds from Mr. Kenneth Williams during this time, nor did
she observe Mr. Kenneth Williams gasping for air (Director Kelley).

238. Director Kelley saw ho movement, clenching, or releasing of his fists or turning of
his arms at this time (Director Kelley).

239. She did not see any part of Mr. Kenneth Williartesver body move at this time
(Director Kelley).

240. Director Kelley did not describe these acti@ssviolent, but she did describe them
as startling.

241. Director Kelley testified that, had the evemvith Mr. Kenneth Williams gone on
any longer, she would have thought that somethe®gled to stop with the execution. However,
before that thought could formulate, the eventk WMr. Kenneth Williams were over, according

to Director Kelley (Director Kelley).
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242. Director Kelley testified that, after the 10 seconds of rhythmic movements from
Mr. Kenneth Williams stopped, at least 2 ntesipassed before the consciousness check started
(Director Kelley).

243. Director Kelley neither saw nor heard a response from Mr. Kenneth Williams to
the consciousness checks, and she observedvenmats and heard no sounds from him between
the time the consciousness checks were perfoemeédhis death was announced (Director Kelley).

244. From the time that he was moved from teaiw, which is at the Varner Unit, to
the holding cell at the Cummins Unit, Mr. Keeth Williams was monitored constantly and
observations were recorded by the ADC in a Iéairther, because the holding cell is restricted
housing, medical would make rounds every dayadminister medication and check on the
condemned individual, including recording or makanote of any medical injuries or issues even
if the condemned individual did not reportcomplain to medical (Director Kelley).

245. Director Kelley has never seen any recammdicate that Mr. Kenneth Williams
was knocked in his head while he was in the holdiggprior to his execution (Director Kelley).

5. Director Kelley’s Handwritten Notes From The Executions

246. Director Kelley explained that, when she kept notes with the Recorder during the
executions, there were some instances in whiclosteel down the time that the second and third
drugs in the Arkansas Midazolam Protocol wenaiaistered during an execution, but she did not
do that for all executions (Director Kelley).

247. Director Kelley assumes that her handwrittettes are shredded after the log to be
released to the media is typed from the handwrittees taken by her and the Recorder and three
individuals compare the information on the logo®released to the media and the handwritten

notes to ensure accuracy. (Director Kelley).
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248. The times that the second and third dringthe Arkansas Midazolam Protocol are
administered are not reported on the log todbeased to the media, and Director Kelley took no
steps to ensure that her handwritten notes wepeafter these executions (Director Kelley).

249. When asked whether she had plans to gbdrer policy with respect to disclosing
or recording the time each drug in the ArkanShdazolam Protocol is administered, Director
Kelley said that she contemplated doing that, ithaduld easily be done, that it was not done, and
that no one had asked that it be done (Director Kelley).

250. Director Kelley testified that, leading up to the trial, no one had suggested to her
that the policy needed to change to inform &hobserving as to when a particular drug was
administered (Director Kelley).

251. Director Kelley acknowledged that she knomtsen the drugs are administered and
that, in the future, this is an aspect of the policy that she might change (Director Kelley).

J. The Autopsy Of Kenneth Williams

252. Mr. Kenneth Williams was executed on AV, 2017 (Dr. Cohen). Frank Peretti,
M.D., performed an autopsy of Mr. Kenneth Witha on behalf of the S&bf Arkansas, but did
not testify in this matter (Dr. Kokes). Then, on April 30, 2017, Joseph I. Cohen, M.D., a forensic
pathologist retained by plaintiffs, performadsecond autopsy of Mr. Kenneth Williams (Dr.
Cohen).

253. As is standard for autopsies performed by the Arkansas State Crime Laboratory,
two additional pathologists reviewed.Peretti'sreport. One conducted a technical review, and

the other conducted an adminaive review (Dr. Kokes).
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254. Charles Kokes, M.D., then then-Chigffedical Examiner of the Arkansas State
Crime Laboratory, conducted the administratieeiew and testified on balf of defendants (Dr.
Kokes).

255. Dr. Cohen, who testified on behalf of plaffdj is licensed to practice medicine in
Arizona, California, and New York (Dr. Cohen).

256. Dr. Cohen has worked as a forensic pathologist for 25 years, performing over 7,000
autopsies. A forensic pathologist is a medicaltaloevho generally performs autopsies for the
purpose of determining the cause of death. He has conducted autopsies on other individuals after
execution by lethal injection, including Clayton Lockett and Joseph Wood (Dr. Cohen).

257. The manner of death when an executionosducted by the State of Arkansas is
mandated by statute (Dr. Kokes).

258. At the time of the autopsy, a high toxic level of Midazolam was in Mr. Kenneth
Williams’ system; the lood level was 1.8 micrograms per milliliter (Dr. Kokes).

259. The State of Arkansas did not test for vecuronium or potassium chloride (Dr.
Kokes).

260. Dr. Cohen’s opinion is that Mr. KennetWilliams likely succumbed to the
combined respiratory depressant effects of the Midazolam and vecuronium with probable
contribution by the cardio toxic effect of potassium leading to cardiac arrest (Dr. Cohen).

261. Dr. Cohen observed petechial hemorrhagertain points on the underside of Mr.
Kenneth Williams’ eyelidsa contusion about two inches in greatest dimension on the right side
of his occipital scalp behind the ear and a hitdg and that his lungs were congested and

edematous, which is heavy with water and blood (Dr. Cohen).
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262. Petechial hemorrhages are seen in deahglting from mechanical or positional
asphyxia; they can result from seizure activity and hypoxia (Dr. Cohen; Dr. Kokes).

263. Asphyxia is a complete lack or absence of air, and hypoxia is a shortage of air or
an impediment of the passage of air from the environment into the lungs (Dr. Cohen).

264. Dr. Cohen cannot testify at what point during the execution the petechial
hemorrhages formed (Dr. Cohen).

265. Dr. Cohen acknowledged that hypoxia cause seizures and that seizures cause
involuntary movements (Dr. Cohen).

266. If a person is suffering from hypoxialoypotension, the person is unconscious (Dr.
Kokes).

267. Dr. Kokes is unaware of any data thatwhahat, if a person is experiencing agonal
breathing, he or she is feeling or experiencing pain (Dr. Kokes).

268. Petechial hemorrhages were a non-specific finding by Dr. Cohen, meaning that the
finding can be associated with a number of uryagglconditions or problems and could have been
formed in a number of different ways and for a bemof different underlying reasons (Dr. Kokes).

269. Dr. Kokes explained that formation of petechial hemorrhages requires a functioning
cardiovascular systemAccording to Dr. Kokes, Mr. Kenneth Williams'’ tgehial hemorrhages
likely formed sometime after the first dose of Medéam was administered to him but before his
death (Dr. Kokes).

270. The petechial hemorrhages may also haselted from agonal breathing, which is
seen externally as irregular gasping, gurgling-type breathing (Dr. Kokes).

271. Dr. Cohen concluded thatehcontusion likely occurred prior to Mr. Kenneth

Williams’ death(Dr. Cohen).
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272. Dr. Cohen saw no documentati that Mr. Kenneth Williams suffered an injury
prior to the start of his execution. Dr. Cohenngble to explain with certainty how the contusion
occurred (Dr. Cohen).

273. Dr. Kokes testified that, because Dr. Comever examined the contusion under a
microscope, Dr. Cohen is not able to say whenK#nneth Williams suffered the contusion (Dr.
Kokes).

274. Dr. Cohen testified that the contusion resditrom force that would be painful and
felt by a conscious or semi-conscious person (Ibhen). However, DrCohen is unable to
guantify any pain to Mr. Kenneth Williams, eviépain resulted from the contusion (Dr. Cohen).

275. Further, Dr. Kokes does not agree thaffexing the contusion means that Mr.
Kenneth Williams experienced paibr. Kokes’ opinion is that, iMr. Kenneth Williams suffered
the contusion at the time ofdhexecution, it likely resultetom involuntary movement (Dr.
Kokes).

276. Lungs that are congested and edematous are consistent with respiratory failure.
Fluid buildup in the lungs also could be causedifthe dying process, terminal agonal breathing,
and the effects of the paralytic (Dr. Cohen).

277. Dr. Kokes testified that fluid in the lungs is a common result of death resulting from
respiratory depression caused by multiple drug intoxication (Dr. Kokes).

278. Dr. Cohen, having heartéstimony of eyewitnesses to Mr. Kenneth Williams’
execution and having conducted his autopsylcomot say if the movements of Mr. Kenneth
Williams during the execution, as testified to thpse witnesses, were voluntary or involuntary

(Dr. Cohen).
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279. According to Dr. Kokes, the movemerndsscribed by witnesses to Mr. Kenneth
Williams’ execution likely were involuntary and unconsciousyeroents, as they appeared to be
convulsions and were likely due to cerebral dwip resulting from several factors, including the
respiratory depression and apnea caused bgssive amounts of Midazolam and hypotension,
which is another known toxic effect of Midazolamccording to Dr. Kokes, these conditions also
can lead to involuntary sounds (Dr. Kokes).

K. Director Kelley’s Viewing Policies

280. On March 10, 2017, plaintiffs’ counsel sent a letter to Director Kelley requesting
disclosure of her viewing policies on the dates efsbheduled executions (Dkt. No. 2-2, Ex. 8).
Specifically, plaintiffs’ counsel sought disclosure of Director Kelley’'s policies regarding
permission for plaintiffs’ counsel to witness the execwgionthe viewing area and the right of
plaintiffs’ counsel to bring telecommunications devicesogrison on the dates of the executions
(Id., at 1).

281. By letter to plaintiffs’ counsel dated March 16, 2017, counsel for Director Kelley
responded to the inquiry regarding viewing poliaikesing the executions (Dkt. No. 2-2, Ex. 9).
Counsel for Director Kelley asserted that onlg @ttorney per inmate would be permitted in the
viewing room during each executiold( at 1). Counsel for Director Kelley further asserted that
plaintiffs’ coursel would not be permitted to bring cell phones or tablets inside the prison facility,
but Director Kelley would permit plaintiffs’ counsel to “bring a tegp [sic] computer so long as
the device is not equipped with photogrgp¥ideo, or audio recording capabilities(ld.). The
letter indicates that[f]f counsel decides to return to the deputy warden’s office rather than
proceeding to the viewing area, there will be two phone lines . . . for inbound or outbound calls.”

(Id., at 2).
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282. On March 20, 2017, counsel for Director Kelley sent an emplkiatiffs’ counse]
clarifying the viewing policies with regard telephone access (Dkt. No. 2-2, Ex. 10). The emaill
indicates that![i]f the attorney chooses to go to thewing area, she will have no access to a
phone during the execution” and thffiffe attorney will not be allowed to leave and then return
to the viewing area. No phone access in the viewing argh):

283. On April 3, 2017, counsel for Director Kelley sent to plaintiffs’ counsel t@ret
containing a document entitled “Executiorofcol— Legal Counsel for Inmates with Scheduled
Executions” (Dkt. No. 286). This letter indicated that changes had been made to the previous
viewing policies including “provisions for éhsecond legal counsel for the inmatéd’,(at 1). The
attache execution protocol specified that, “[a]t the request of the inmateadditonal legal
counsel will be allowed to enter the unit on théed# execution. Such counsel shall be escorted
directly to the 2puty Warden'’s office and shall remain theretfa duration of his or her stay at
the unit” (Id., at 4). The execution protocol further indicated,tHafn the date of executionl,]
one legal counsel for the inmate shall be allowed to visit the inatdle holding cell” and that,
when theinmate is escorted to the execution chamiegal counsel may choose to be escorted
to the witness room or . . . the Deputy Warden’s Office or the visitation cerfler,.’at 3).

284. On April 6, 2017, Director Kelley signed an affidavit, a copy of which was attached
to defendants’ response to plairgifinotion for preliminary injunctionfiled on April 7, 2017
(Dkt. No. 28-1). In the affidavit, Director Kellegrticulated different viewing policies than were
represented in the letter dated March 20, 2@fecifically, Director Kelley provided that “legal
counsel may choose to be escorted to the witioess, or, in the alternative, choose to be escorted
to the Deputy Warden'’s office or the visitation centeegal counsel must remain in that chosen

location until the execution is compléte(ld., T 46) (emphasis addedTiting Arkansas Code
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Annotated § 16-90-502(e)(1)(E), Director Kellpated that, based ber investigation,Arkansas
law and ADC policy have always allowed only one attorney for the condemned inmate to withess
an execution.” (Id., 1 47). Director Kelley then stated that the request of the inmate, one
additional legal counsel will be allowed to enter the unit,” but tlsftith counsel shall be escorted
directly to the Deputy Waen’s office and shall remain there for the duration of his or her stay at
the unit.” (d.,  48). Director Kelley furthestated that[a]ll witnesses, including attorneys for
the ADC, must surrender all cell phones, tabledasneras, computers, and other recording devices
at the ADC'’s Central Office ifPine Bluff before being transported to the Cummins Unlidl”,
50). Director Kelley explained thaftjwo outbound phone lines will be made available at the
holding cells for the use of legal counsel. Inbound and outbound phone lines and an inbound and
outbound fax line will be made available iretbeputy Warden’s office. An outbound phone line
will also be made available in the visitation ceritefid., I 51). Finally, Director Kelley stated
that “upon request, legal counsel for the inmate wilpbanmitted to bring a laptop computer into
the unit and immediately to the Deputy Warden’s office. Any such laptop computer shall remain
in the Deputy Warden’s B€e for the duration of legalounsel’s stay.”(Id., { 52).

285. During the preliminary injunction evidentiary hearing in this case in 2017, Director
Kelley testified about plaintiffs’ counsel's @&ss to the viewing rooand outbound phone lines.
Director Kelley testified that plainfg’ lawyers “would have to choose between calling the Court
and advising them of something happening witiheir] client or actually witnessing the
execution.” (Testimony of Hearing on Motion for Preliminary Injunction, Vol. 4, at 1218, Apr.
13, 2017). When the Court questioned Directollefe she testified that the viewing room is a
threeminute car ride from the Deputy Warden'’s office, where the telephone is that the attorneys

can use to access the Coum.(at 127672). Director Kelley also answered somewhat
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ambiguously when asked whether the attorneys would be able to use a telephone in a “quiet cell,”
but sheasserted thafi]deally, they would go to the front where they have a phone and a fax and
everything.” (Id., at 1271). By “front,” the Court understands Director Kelley to be referencing

the Deputy Warden'’s office.

286. Also at the preliminary injunction evideary hearing, Director Kelley testified
about the number of attorneys permitted to witbesexecutions. At that time, Director Kelley
suggested through her testimony that, becaeseithess room was vecyowded, there was room
for only one attorney to be present in the viewing room during the execidioat (L135-37).
However, Director Kelley acknowledged in hesttmony that one of her predecessors permitted
two attorneys to witness executiond. (@t 1137, 1279“( don't know about under Mr. [Art L.]
Lockhart, but | know under Mr. [Larry] Norris, only one attorney was present, and even, to my
knowledge, and we can ask Jeff [Rosenzweig], wleghwas there under Mr. Lockhart and there
were two attorneys, one didrieave)). Director Kelley testified that there would be 24 chairs in
the viewing room, which she explained provided seatsgdo 6 of the victim’s family members,
the inmate’s attorney and spiritual advisor, and 12 citizen witnéissgat 1135).

287. When the Court questioned Director Kelley about why 12 witnesses were necessary
when the applicable statute provides for 6 to 12, Director Kelley statediibeduse I asking
the witnesses to stay for two executions, | think that teerehance that some of them woand
| want to make sure | have at least six for the next ond.} gt 1273). The Court then askéd,
you dorit have more than six, if you have just the number you need, you have extra chairs in the
witness room, would you entertain having lawyers come in if ta@nere than one lawyer for the
inmate?” (Id.). Director Kelley and her counsel anseae ambiguously and stated that she would

have to review the statute before answering that questigra( 1273-74). Finally, with respect
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to thedocument entitled “Execution Protocol,” whigvas attached to a letter dated April 3120
Director Kelley testified that she had “the authority to make changes except for what the law tells
me | can’t change.(ld. at 1281; Def.’ Hr'g EXx. 16).

288. After the Court entered its Preliminary Injunction Order in this case, the parties
proposed a Joint Execution Viewing Policy (Dkt. No. 62).

289. In a series of questions asked at the bdrial in this matter, Director Kelley was
asked repeatedly about th®&'’s past policy and practice during executiobsrector Kelley was
specifically askediHas it ever been the policy of the Departmef Correction to allow more than
one attorney for the inmate inside the witness roofi?é testified, “That'siever been the policy.

We did allow it in 2017.” (Director Kelley).

290. Director Kelley was never asked what thest practice, prior to 2017, had been
regarding allowing more than one attorney for the condemned individual inside the witness room.

291. Atthe bench trial in this matter, Director Kelley testified that, during the April 2017
executions, she allowed two attorney witnessdsetpresent for each execution, and the Deputy
Director of the ADC held a cell phone that did fm@ve a camera provided by the attorney
witnesses and that was given to the attorney witnesses to use, if requested (Director Kelley).

292. Director Kelley was not aware of any issues with that practice during the April 2017
executions (Director Kelley).

293. While Director Kelley serves as Directof the ADC, if another execution is
scheduled, she testified that she does not plan bagoon the agreement that was reached in this
case (Director Kelley).

294. Director Kelley is not opposed to the practiogplemented by the partiedoint

Execution Viewing Policy being made a parttoé ADC policy, but she would prefer that the
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practice not be court-mandated doeconcerns about a bill being considered by the Arkansas
legislature that would jam cell phones in prison hgiareas due to contraband and security
issues. Director Kelley is concerned thatthé bill becomes law, then cell phones in the area
where executions are conducted might also berjad and unusable. Further, Director Kelley
does not plan to make changes to the policyssnémother execution is scheduled because she
explained that she does not work on policy that is not being used (Director Kelley).

L. Firing Squad As Potential Alternative Execution Method

295. The last execution by firing squad in the United States was carried out in 2010 by
the State of Utah (Dkt. No. 170, Stipulations, | 5).

296. James Williams, M.D., has a background in emergency medicine and as a SWAT
medical director and officer. He offered testimdiased on his experience personally in being
shot in the chest by a friend with a .22 calibegerifihich he described as initially not painful but
instead as a severe numb sensation that perdmteseveral hours. He also offered testimony
based upon his medical training, his treatmenuoferous gunshot wound victims, his discussions
with other medical providers, and anecdotal evegeregarding gunshot wounds (Dr. Williams).

297. He testified that, if a gunshot wound were delivered to the cardiovascular complex
such that the bullet transected the individsi@hest causing cessation of the circulation of blood
to the brain, the individual would potentially exgarte pain for 7 to 10 seconds and then, after
another 7 to 10 seconds, lose consciousnessveyr, Dr. Williams said the potential for pain
during that period would likely mean feeling nothing more than the sensation of a powerful blow
to the chest (Dr. Williams).

298. Dr. Antognini agrees that it would take 7 to 10 seconds for an individual to lose

consciousness, but he believes that these indilsduould experience pain between being shot
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and losing consciousness, based on his exmerigneating gunshot victims in his career (Dr.
Antognini).

299. Dr. Antognini believes that the risk that a condemned individual would experience
severe pain if Arkansas were to adopt for exeastithe firing squad certainly is not less, and is
probably greater, than the risk of pain underAhe@nsas Midazolam Protocol (Dr. Antognini).

300. Dr. Williams conceded that he has netreated a gunshot victim within 60 seconds
of receiving an injury to the chest, nor withintb01l5 seconds of receiving an injury to the chest
(Dr. Williams).

301. Dr. Williams has also never treatedunghot victim who has received five gunshot
wounds to the chest with a .30 caliber rifle, whiatuld be comparable to a firing squad, although
he has treated a victim shot twice in the chest with a .30 caliber rifle (Dr. Williams).

302. Dr. Williams acknowledged that there m®thing in the medical literature that
addresses these issues (Dr. Williams).

303. Dr. Williams could not testify that an examn by firing squad would be pain free.

In fact, Dr. Williams testified that, if shot in a bone or joint causing a fracture, the gunshot wound
would be painful, but he testifidzhsed on personal and medical eigee that fractures in ribs
are less painful than fractures in other bones or joints (Dr. Williams).

304. Joseph Cummings, a senior investigatothiea Federal DefendeCapital Habeas
Unit in the Eastern District dArkansas, testified about touringetkexecution chamber of the Utah
State Prison and photographing and taking measutsroéthe entire layout and the schematics

of the layout where an execution by firing squad previously was carried out (Cummings).
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305. Gregory Peay, who is a Director of thikah Department of Correction, offered
testimony through deposition about prior execution&Jtah, including an execution by firing
squad (Peay)

306. Steven Turley, who also is a Directortibé Utah Department of Correction, offered
testimony through deposition about prior execution&Jtah, including an execution by firing
squad (Turley).

M. Secobarbital As Potential Alternative Execution Method

307. The Court heard testimony from Charles Blanke, M.D., a physician licensed in
Oregon. Dr. Blanke described his academic, rebeand clinical experience in the area of
medical aid in dying, which refers to aygiician helping a terminally ill patient obtain a
prescription for lethal medication which if takerinsended to end the patient’s life (Dr. Blahke

308. Secobarbital, a barbiturate, is the dmgst commonly used for medical aid in
dying. Dr. Blanke has presbgd secobarbital for use in more than 90 medical-aid-in-dying
procedures. The dose of secobarbital dependke body mass of the patient (Dr. Blanke).

309. Secobarbital generally comes in a cdpstorm. For medical-aid-in-dying
procedures, the capsules are opened, emptiedomt@unces of a liquid, and then consumed by
drinking that liquid within two minutes (Dr. Williams).

310. In certain cases the liquid can be adistered through a nasogastric or feeding
tube, inserted with the aid of the anestheticdaloe, which is readily available, through an
individual's nose directly into their stomacldr. Blanke testified that insertion of a feeding tube

in this matter is not particularly painful (Dr. Blanke).
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311. Dr. Blanke has had 100 percent of his pasiehe from this procedure, typically by
falling asleep after consuming the liquid, fallingam coma within about five minutes, and dying
within typically 25 minutes later (Dr. Blanke).

312. Death usually results from respiratory breag) or cardiovascular heart death (Dr.
Blanke).

313. Secobarbital is not a paralytic (Dr. Blanke).

314. Dr. Blanke concedes that the literature slo'clude cases in wéh patients have
woken up after taking such doses, although he recited a low percentage of cases, and testified that
he is not aware of any pain being experienmgg@atients who have woken up (Dr. Blanke).

315. Dr. Blanke also concedes that half of ffaients take longer than 25 minutes to
die, with one reported case of a patient taking approximately four days to die (Dr. Blanke).

316. Dr. Blanke acknowledges that determinthg factors that might impact the time
between ingestion and death is an evolving afesesearch. There also is less data available
starting in 2010 because Oregon changed its lawtthea longer require a physician to be present
for the procedure. Secobarbital costs more today than in years past, so other, less expensive drugs
are being considered and used more widely in this area (Dr. Blanke).

317. Dr. Blanke is only aware of secobarbital coming in powder form (Dr. Blanke).

318. Although Dr. Blanke was aware of a pheacy that was willing to provide
secobarbital for use in executions, that pharmacyw iknger willing to provide the drug for use
in that way (Dr. Blanke).

319. The Court heard testimony from John Kirtley, Ph.D., who serves as the Executive

Director of the Arkansas State Board of Pharmadye testified as to application and legal
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requirements for pharmacies withamd outside the state selliagd supplying certain types of
controlled substances, including certain typesashpounded controlled substances (Dr. Kirtley).

320. According to Dr. Kirtley, injectablsecobarbital would have to be compounded
(Dr. Kirtley).

N. Potential Alternative Execution Methods

321. Dr. Blanke testified that pentobarbital, anattirig used in the past for aid in dying
purposes, is no longer readily available (Dr. Blanke).

322. Sevoflurane gas has never been usedary out an execution_(Dkt. No. 170,
Stipulations, T 4).

lll.  Evidentiary Matters

There are two evidentiary matters that weisaa at the bench trial and addressed by the

parties’ postrial filings. At the outset, the Court addresses and resolves these matters before

turning to the merits of the parties’ dispute.
A. Plaintiffs’ Request For Adverse Inference
Plaintiffs argue in their post-trial brief:

Wendy Kelley testified that she took notes of when the drugs were administered.
Astoundingly, she shredded them (or allowed them to be shredded) after the
executions. This litigation was onggirand that information would have been
highly probative to the questions before the Court. Destruction of this record was
prejudicial to Plaintiffs. Because Kell@jlowed the destructions, the Court should
infer that the evidence would have béawvorable to Plaintiffs’ caseSee Dillon v.
Nissan Motor Cq.986 F.2d 263, 26&9 (8thCir. 1993).

(DKt. No. 198, at 36 n.3).

“A court’s inherent power includes the discretionaapility to fashion an appropriate
sanction for conduct whictbases the judicial proce8s.Stevenson v. Union Pac. R.R. G54

F.3d 739, 745 (8th Cir. 2004) (quoti@hambers v. NASCO, IncG01 U.S. 32, 445 (1991)).
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“In order for an adverse inference instroatifor spoliation to be warranted, a distrocturt is
required to make two findings: ‘(1) there must be a finding of intentional destruction indicating a

desire to suppress the truth, and (2) there muatfoeding of prejudice to the opposing party.

Burris v. Gulf Underwriters Ins. Cp787 F.3d 875, 879 (8th Cir. 2015) (quotldglimark Cards,

Inc. v. Murley 703 F.3d 456, 460 (8th Cir. 2013)). Thisaihigh bar because “[a]n adverse

inference instruction is a powerftdol”; it “brands one party as bad actor, guilty of destroying
evidence that it should have retained for bgehe jury,” and “necessarily opens the door to a

certain degree of speculation by the jury, whichdsonished that it may infer the presence of

damaging informatiofi Morris v. Union Pac. R.R373 F.3d 896, 900 {B Cir. 2004). “The
district court'has substantial leeway to determine intdmbugh consideration of circumstantial

evidence, witness credibility, motives of the witnesses in a particular case, and other factors.

Davis v. White858 F.3d 1155, 1160 (8th Cir. 2017) (quotMgrris, 373 F.3d at 901).

The Eighth Circuit appears to draw a distion between the spoliation of evidence prior
to litigation and during litigation. When the desition of evidence is alleged to have occurred
pre-litigation, “a district court must issue explicitnflings of bad faith and prejudice prior to
delivering an adverse interference instructiokdrley, 703 F.3d at 461. In contrast, when a party
is found to have destroyed evidendering litigation, “a district couris entitled to fashion
appropriate sanctions for suavasive litigation tacties-‘even absent an explicit bad faith
finding.” Id. (QuotingStevenson354 F.3d at 750).

The Eighth Circuit’s decision iBtevensors instructive. Stevensomarose out of a grade-

crossing collision in which plaintiffaotorist’'s vehicle was hit by taain, and his wife was killed.

See354 F.3d at 742. The district court impostb@ sanction of an adverse-inference jury

instruction against defendant-railroad because, foh to the filing of the lawsuit and during its
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pendency, it destroyed two types of evidence: (1) “the tape of any recorded voice radio
communications between the train crew and disgascbn the date of the accident,” and (2) “all
track maintenance records close in time toabedent.” Id. at 745. The railroad appealed. The
Eighth Circuit found that the district court was viitlits discretion when it sanctioned the railroad

for its pre-litigation destruction, pursuant te routine document retention policy, of the tape-
recorded voice radio communications, reasotiaj it was unreasonable and amounted to bad-
faith conduct for it to adhere to the [yl in the circumstances of the casgee idat 747. The
Eighth Circuit explained that:

The requisite element of prejudice istisied by the nature of the evidence

destroyed in this case. While there is no indication that the voice tape destroyed

contained evidence that could be classifisda smoking-gun, the very fact that it

is the only recording of conversatiorizetween the engineer and dispatch

contemporaneous with the accident rendsrogs prejudicial to the plaintiffs. We

find no abuse of discretion in the district cosirtlecision to sanction the Railroad

through an adverse inference instructiontfprelitigation destiction of the voice

tape.

Id. at 748.

The Eighth Circuit also found that the districourt was within its discretion when it
sanctioned the railroad for iteestruction, pursuant to its routidecument destruction policy, of
track maintenance inspection records after tbmmencement of litigation and the filing of
plaintiffs’ request for production of documents, reasoning that it amounted to bad faith for the
railroad to make no effort to preserve theseudoents from its routine document destruction
policy. See idat 748. The Eighth Circuit elaboratetiSanctioning the ongoing destruction of
records during litigation and discovery by impagan adverse inference instruction is supported
by either the coutrs inherent power or Rule 37 of the Federal Rules of Civil Procedure, even absent

an explicit bad faith finding, and we concludattthe giving of an adverse inference instruction

in these circumstances is not an abuse of discrétiohat 750.
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At the same time, the Eighth Quit determined that the districourt abused its discretion
when it sanction the railroad fais pre-litigation destruction ofrack maintenance inspection
records, reasoning that there was no showing tH&niw that litigation was imminent when,
prior to any litigation, it destroyed track mainteoarrecords from up to two years prior to the
accident pursuant to its document retention pdlieyd that plaintiffs were not prejudiced by
destruction of these records because they woultian@ shown the exact condition of the track at
the time of the collisionld. at 748-49.

Director Kelley testified that, during the April 2017 executions, an internal affairs
representative was present. Director Kelley was present, too, standing next to the internal affairs
representative. Both had pens in their handsiduhe executions and took notes regarding certain
events; they did this to aid in completing thg tequired as a part of ADC policy, to be released
after each execution. In some instances, buatoDirector Kelley wrote down what time the
second and third drugs of the Arkansas MidazoRmotocol were administered. After each
execution, the log is transported by the inteafairs representative back to Directoelley’s
office, and she meets the representative there. Three individuals are present; they check all of the
times to make sure that everything is correct on the log. Then, the log is publicly released.

Director Kelley assumes that, after thatr hetes are shredded. She testified that the
internal affairs log includes only as much inforroatas the ADC policy requires. Director Kelley
testified at trial that she now thinks thamight be a good idea to have information regarding
when the second and third drugs of the Arkamd@aszolam Protocol are administered added to
the internal affairs log. She testified essentialat ihcould have been done if anybody had asked

for it to be done ahead of time.
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To be clear, plaintiffichallenge in their perative complaint Director Kelley’s viewing
policy, claiming that plaintiffs’ counsel cannot telhen each drug is injected to ensure that the
Arkansas Midazolam Protocd followed and to ensure plaintiffsight to counsel and right to
access the courts (Dkt. No. 117, T 58pecifically, in their operate complaint, plaintiffs seek
visual and audible signals of when eachgdisibeing injected during the executidd.( { 59).

This claim and request for religfere first added to this action in June 2018, with the filing of
plaintiffs’ amended complaiDkt. No. 117).

However, when the April 2017 executions ated and Director Kelley’'s notes were
destroyed, the claim was still not in the case. On March 27, 2017, when plaintiffs filed their initial
complaint in this case, they did not raise this specific claim (Dkt. No. 2). Although plaintiffs
challenged Director Kelley’'s viewing policy in themitial complaint, theyfiled suit specifically
over the number of lawyers for plaintiffs permittedview each execution and those lawyers’
access to a telephone during each execution (Dkt. No. 2, 366 The Court granted
preliminary injunctive relief on ik claim, finding plaintiffs likelyto prevail on their claim that
the viewing policy then imffect likely violated plaintiffs’ rght to counsel and right of access to
the courts (Dkt. No. 54, at 101). As a result, tieai€directed the partseto confer on the terms
of a viewing policy to assure pHiffs’ right to counsel and right of accessthe courts for the
entire duration of all executions, stating that, if theipa failed to agree, each party could present
its proposal in writing to the Courd(). The parties reached an agreement on the viewing policy
that Director Kelley would follow during the April 2017 executions (Dkt. No. 62). That agreement
included no mention of information about when the second and third drugs in the Arkansas

Midazolam Protocol were administered.
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After reaching that agreement but before the scheduled April 2017 executions, plaintiffs
filed a motion with the Court to alter the agreed upon viewing policy, requesting that plaintiffs’
counsel be permitted to view the entire exem, including the time period from when each
plaintiff entered the execution chamber to be stedpp the gurney and to have intravenous lines
affixed and not just from the time right befdhe execution drugs were about to flow (Dkt. No.
73). Defendants responded in opposition to the motion, and the Court denied the motion prior to
the executions (Dkt. Nos. 75, 76). Prior to Apmil 2017 executions, plaintiffs made no request
to modify the agreed upon viewing policy to address when the second and third drugs in the
Arkansas Midazolam Protocol were administereddditionally, in their original complaint,
plaintiffs allege that their “right to counsel rerps that their attorneys have a complete visual and
audio access to the exgion from the time plaintiffs enter the chamber to the time they are
pronounced dead.”_(Dkt. N@:2, 1 180). Tis allegation was related to Director Kelley's alleged
shutting off of the execution chamber’s audio,ichhwould prevent plaintiffs’ attorneys from
hearing any audible reaction plaff¢ might have to the drugsd().

Further, there is no evidence in the recoefore the Court that, at the time of the April
2017 executions, there was a pending discovery stdaedefendants specifically seeking this
information or documents including this information.

On this record, considering the controllingdé authorities, the Court declines to impose
an inference that the evidence in Director Kelleydes of when, in some instances but not all,
the second and third drugs of the Arkansas MitzamdProtocol were administered would have
been favoable to plaintiffs’ case.

B. Defendants’ Request To Admit Numerous Documents
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At the preliminary injunction hearing, def@ants introduced numerous exhibits through
the testimony of Dr. Buffington and Dr. Antognini by merely asking the expert withess on the
stand if he relied on the study (Transcript of Hearing on Motion for Preliminary Injunction, Vol.
3, at 62425, Apr. 12, 2017; Vol. 4, at 97988). Aside from citing studies as reliance materials,
the experts offered little, if any, explanation foany of these studies at that time. Many of these
exhibits were admitted at the hearing on thaiomofor preliminary injunction without objection
from plaintiffs’ counse(Dkt. No. 48). Many of these studiesre@ot listed on defendants’ exhibit
list for the bench trial_(Dkt. No. 195hor were these studies reviewed with defendants’ expert
witnesses during their testimony at the bench trial.

BeginningduringDr Stevens’ direct testimorat the bench trial, defendants objected under
Federal Rule of Evidence 803(18) to plaintifistroduction into evidence of humerous treatises
and studies. Defendants assettest the documents are hearsay and may be read into evidence,
but the documents themselves should not to bevetteis evidence by the Court. In response to
the objection, plaintiffs asserted that they intentbedsk to admit each exhibit after the exhibit
was discussed with the witness on the stand pursod&®deral Rule of Evidence 703. Plaintiffs
explained that their experts had based their opmiin part in reliance upon the treatises and
studies marked as exhibits, used that dataoinsidering their opinions and informing their
opinions, and that the probative value of admittirggttieatises and studies as evidence would be
greater than the prejudicial effect.

The Court clarified that defendants’ptoon was that an expert could read word for word
the treatise or study into evidence but thatibeument could not be autted under Rule 803(18),

a proposition with which defendants agreed. lantthe Court clarifiethat defendants had no
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objection to the testimony being offered by the exp#riess, only to the request by plaintiffs for
the Court to admit the document (Dr. Stevens).

The Court determined that, even if etiionable under Rule 803(18), Rule 703 trumped
Rule 803(18). Pursuant to Rule 703, even #dmissible, the proponent of the opinion may
disclose the otherwise inadmissible facts or dataetquity if probative in helping the jury evaluate

the opinion and if the probative value substlly outweighs the prejudicial effecSeeked. R.

Evid. 703. As a result, théourt received the exhibdt issue during Dr. Stevens’ testimaaryd
other similar exhibits as evidence offered phaintiffs during this bench trial. The Court
recognized a continuing objection from defendants and ruled consistently on the objections.

Later during the bench trial, defense counsgresented that all counsel agreed, based
upon Federal Rule of Civil Procedure 65(a)(2), that evidence received on the motion for
preliminary injunction that woultbe admissible at trial becomes part of the trial record and need
not be repeated. As a result, defense counseheththat, for purposes of trial, all treatises and
studies refged to by defendants’ witnessat the preliminary injuion hearing were admitted
for purposes of the bench trial (DBtevens; Dr. Buffington). Defense counsel requested to
incorporate the prior testimony of Dr. Antognemd Dr. Buffington offered at the preliminary
injunction hearing and to move into evidencegorposes of the bench trial the following treatises,
studies, and articles: Defense Exhibits 5, 6, 12, 16, 25, 282384-73 (argument post-bench
trial).

Plantiffs’ counsel disagreedwvith the general epresentation regarding the parties’
purported agreement, asserting that the partiegadgmeor to the bench trial to abide by Federal
Rule of Civil Procedure 65(a)(2) and presenadt objections, meaning only if an item is

admissible at trial should it become paftthe trial record (Dr. Stevens)Further, plaintiffs’
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counsel raised a number of objections to the spetdffense exhibits referenced (argument post-
bench trial). Specificallyplaintiffs’ counsel recounted that, at the jom@nary injunction hearing,

defense counsel gave the titleadfreatise, study, or article; asked Dr. Antognini or Dr. Buffington

if he relied on it; and then adttad it at the hearing in manysitances with no further discussion

or reference to the exhibit. Plafifd’ counsel observed thdlhe treatise, article, or study cited is
hearsay under Rule 803(18), as defense counsel previously claimed, but there was no discussion
with the witness at the preliminary injunction hearing or bench trial regarding the treatise, article,
or study, nor was there a showing under Rule 703 that admission would be more probative than
prejudicial (argument post-bench trial).

Defense counsel admitted that, as a resfulbe Court’s ruling with respect to Rule 703
and the admission of eatteatise, article, or study discussedigintiffs’ experts at the bench
trial, defendants were belatedly seeking &etrproof with proof (argument post-bench trial).

As an initial matter, the Court observes that the evidentiary ruling was made by the Court
during the bench trial in plaintiffs’ case-chief, specifically with Dr. Stevengéstimony, before
defendants’ experts ever took the stand to testify during the bench trial, including Dr. Antognini
and Dr. Buffington. Defendants did not addréss matter during their presentation of proof with
defense witnesses but certainly could have done so.

In their post-trial submission, plaintiffs withdraw their objections to the following exhibits,
having reriewed the preliminary injunction recardefendants’ Exhibits 12, 26, 36, 40, 43, 49,

50, 51, 62, 68, 70, 73 (Dkt. No. 198, at-28 n.2). Plaintiffs maintain their objection to the
remaining exhibitsarguing that defendants “have made no showivag their probative value

outweighs their prejudicial effect under Rule 708d. at 25 n.2).
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The Court has examined the preliminary injuoictiecord in this matter, as well as the trial
record. This dispute goes to whether to admit the purportedly scientific source material on which
the experts claim to rely. Many of these studieslve BIS data. As plaintiffs acknowledge:

the experts have been using the BIS ssidor two distinct purposes. The first
purpose is to show changes in brain actiketative to either the passage of time or
the injection of more [M]idazolam. This a valid exercise and provides useful
evidence for the ceiling effect of [Mlazolam or for the duration of the drug’s
effect. The second purpose is to shinat [M]idazolam itself renders a person
unaware to painful stimulus. Thiseass more questionable. As both Drs.
Antognini and Van Norman explained, the BIS monitor caeliably gauge
whether someone is unaware and ready for surgery. Moreover, Dr. Buffington was
forced to admit on cross-examinatiah trial that the studies he redi®n don't
exhibit general anesthesia even by the manufacturer's stated criteriocoréa s
below 60 on a 100-point scale). Faceithwhis data, Dr. Buffington contended
that the drug generatédeep sedatidnand that there’s no requirement to achieve
general anesthesia in the first place. That point undermines his earlier testimony
that midazolam will achieve a state of geti@nesthesia necessary to prevent the
inmates from feeling pain from the second and third drugs.

(DKt. No. 198, at 24).

The Court is the factfinderin this benchtrial. When examining all admissible record
evidence in this case, the Court is mindf@ilthe parties’ arguments regarding the studibse
weight to be afforded the studies, and the weigtie afforded to the expert testimony, if any,
offered in claimed reliance on the studids$aving considered the parties’ arguments and legal
authority, the Court rules on each exhibit defertslanoved to admit consistent with Court’s
Exhibit A attached hereto.

IV.  Conclusions Of Law

The Court now turs to the merits of the parties’ claims.

A. Claim 1: The Eighth Amendmert Prohibition On Cruel And Unusual
Punishment And The Arkansas Midazolam Protocol
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“[Clapital punishment is constitutional. It necessarily follows that there must be a means

of carrying it out.” Baze v. Ree$53 U.S. 35, 47 (2008) (plurality opiniér(citation omitted).

The Eighth Amendment, made applicable to the states through the Due Process Clause of the
Fourteenth Amendmenproscribes “crueand unusual punishment.” U.Eonst.amend. VIII;

see also Hall v. Florida572 U.S. 701, 7608 (2014) (recognizing that the Fourteenth

Amendment applies the Eighth Amendment’siiesbns on “cruel and unusual punishments” to
the states). The Eiglh Amendment’s protections do nevaporate because a person commits

“heinous crimes.” Roper v. Simmon$43 U.S. 551, 560 (2005). However, those protections

derived from the Eighth Amendment do rjptarantee a pain-free executioBee Bucklew v.

Precythe 139 S. Ct. 1112, 1124 (2019).

In the execution contexy,tjhe Eighth Amendment does not come into play unless the risk
of pain associated with the State’s method [of execuisdslibstantial when compared to a known

and available alternativé. Id. at 1125 (quotingslossip v. Grossl35 S. Ct. 2726, 2738 (2015).

Thus, courts analyze Eighth Amendment clmgléss to a state’s method of execution under the
two-prongBaze/Glossipest. See idat 1129(stating that “anyone bringing a method of exanut
claim alleging the infliction of unconstiionally cruel pain must meet thgazeGlossiptest).
Under the first prong, a method-ofeoution challenger must establishattra state’s chosen
method “presents a risk that gure or very likelyo cause serious illness and needless sufféring,
and give rise to ‘sufficientlimminentdangers.” Glossip 135 S. Ct. at 2737 (quotirRpze 553
U.S. at 50). Stated differently, farevail on a method-of-execution claifithere must be a

‘substantial risk ofserious harm,” an ‘objectively intolerable risk of harm’ that prevents prison

6 In Bucklew v. Precythehe Supreme Court noted thatossip v. Grossl35 S. Ct. 2726
(2015),clarified that Chief Justice JoliRoberts’s plurality opinion iBazewas controlling under
Marks v. United Stateg30 U.S. 188 (1977)Seel39 S. Ct. 1112, 1121 (2019).
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officials from pleading that they weresubjectively blameless for purposes of the Eighth
Amendment’ Id. (quotingBaze 553 U.S. at 50). ThRaze/Glossipest’'s second pronggquires

a method-of-executioohallenger to demonstrate “a feasiated readily implemented alternative
method of execution that would significantly reduce a substantial risk of severe pain and that the
State has refused to adopt without a legitimatejogical reason.”Bucklew 139 S. Ct. at 1125
(citing Glossip 135 S. Ct. at 27338, andBaze 553 U.S. at 52).

Plaintiffs claim in count one dheir amended complaint that the use of Midazolam in the
Arkansas Midazolam Protocol poses an objectiirglylerable risk of substantial harm that is sure
or very likely to occur and that alternative exémuimethods that would avoid the risk are feasible
and readily available to the ADC_(Dkt. Nb17, § 26). The Court examines each prong of the
Baze/Glossipest in the light of the proof presented by the parties.

1. Baze/Glossip First Prong

To prevail on their Eighth Amendment alenge, plaintiffs must first prove that
Arkansas’scurrent method of executidentails a substantial risk of severe pairGlossip 135
S. Ct. at 2731. Neither the Supreme Court ther Eighth Circuit has provided a bright line
delimiting when a risk is substantial or what thredhafl pain is sufficiently severe so as to give
rise to an “objectively intolerable rigkf harm” 1d. at 2737 (quotindBaze 553 U.S. at 50). The
Court looks to the case law for guidance.

In Baze,the SupremeCourt stated that “acondemned prisoner cannot successfully
challenge a State’s method of execution merely by showing a slightly or nigrgager
alternative.” _553 U.S. at 51. TBazeCourt warned that hinging an Eighth Amendment violation
on such a showing threatened ttansform courts into boards afjuiry charged with determining

‘best practices’ for executions.Id. UnderBaze the mere fact that “an execution method may
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result in pain, either by accident or as an inescapable consequence of death, does not establish the
sort of ‘objectively intolerable risk of harm’ that qualifies as cruel and unusual.” 553 U.S. at 50.

To illustrate this idea, the Supreme Court compared two circumstances to explain what
constitutes an objectively intolerable risk. eT@ourt referred to its plurality decisionlinuisiana
ex rel. Francis v. Reswehe329 U.S. 459 (1947), whiclupheld a secondttempt at executing a
prisoner by electrocution” after a mechaaiissue thwarted the first attemptl. TheBazeCourt
noted that the second attempt did not violageElghth Amendment because the first attempt was
“an accident, with no suggestion of malevolence[.]d. (quotingResweber329 U.S. at 463).
The Baze Court remarked that “an isolated mishap alone does not rigeeto an Eighth
Amendment violation, precisely because such antewdrile regrettable, does not suggest cruelty,

or thatthe procedure at issue gives rise to a ‘substantial risk of serious h&infduotingFarmer

v. Brennan511 U.S. 825, 842 (1994)). In comparison,BageCourt explained thaif, the state’s

subsequent attempt to execute the prisoner had followedeties of abortive attempts at
electrocution,” the subsequent execution “wouldhdestrate an ‘objectively intolerable risk of
ham’ that officials may not ignore.ld. (first quotingResweber329 U.S. at 471 (Frankfurter, J.,
concurring); then citin@rennan 511 U.S. at 846 n.9). Stated diffettgnif the state attempted to
execute a prisoner using a method that had repeatedly failed, that would suggest that the state was
acting wantonly or that the procedure at isswes@nted a “substantial risk of serious harid.”
(quotingBrennan 511 U.S. at 842).

In Bucklew the Supreme Court confronted an as-applatillenge to Missails lethal

injection method of execution,stngle-drug protocol using the sedative pentobarb&akl39 S.

” Bucklewsettled the question of whetheasapplied” challenges are subject to the same
analysis as facial challenges. Mr. Bucklew conceded that Missouri’s “lefeatiam protocol
[was] constitutional in most applications,” boé argued that, because of his unique medical
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Ct. at 112622. There, the Supreme Court emphasihatlit “has yet to hold that a State’s method
of execution qualifies as cruel and unusual,” baicitepted the possibility that a state may cross
the line and crediteBazewith providing “critical guidancein drawing this line of demarcation.
Id. at 1124, 1125.

As originally understood, the Eighth Amendment forbid as cruel only those methods that
intensified the death sentence by “superaddliegpr, pain, or disgrace,” to the punishmelat.
at 1124. Thus, thBaze/Glossipest’s first prong incorporates the “availalalikernative” prong to

conduct a comparative analysis to answer whether a method of execution “cruelly superadds pain

to the death sentenceltl. at 1126 (citingGlossip 135 S. Ct. at 27338, and Baze, 553 U.S. at
52). “Distinguishing between constitutionally permigsiand impermissible degrees of pain . . .
is anecessaril}comparative exercidgit “isn’t something that cabe accomplished by examining
the State’s proposed method in a vacuum, but only by ‘compar|ing]’ thabohetith a viable
alternative.” Id. (alteration in original) (quotin@lossip 135 S. Ct. at 27388).

The Eighth Circuit’'s analysis idink v. Lombardalso examines the interplay between the
Baze/Glossipest’s tvo prongs and provides insight into whet a State’s method of execution is

cruel and unusualSeer83 F.3d 1089, 1097 (8th Cir. 2015) (en banc). There, the Eighth Circuit

construedBazeas standing for the proposition thattatg’s refusal to adopt a readily available
alternative method of execution that would signifibantduce a substantial risk of severe pain .

. . can be viewed dsruel and unusualnder the Eighth Amendmentld. (citation and internal

condition, the protocol as applied to himould be cruel and unusual punishmeBucklew 139

S. Ct. at 1119. Mr. Bucklew argued that tBazéGlossip test “should govern only facial
challenges, not aapplied challenges like hisld. at 1122. Thus, Mr. Bucklew sought a test that
divorced the “availablalternative” prong.ld. The Eighth Circuit rejected the argument, holding
that neither precedent nor history countenarcdsviation from the substantive teSee idat
1126-29.
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guotation marks omitted). Tha&ink court, however, admonished against resting an Eighth
Amendment method of execution claim under BagéGlossiptest’s first prong based “entirely
on hypothetical and speculative harms that, if thesevi@ occur, would only result from isolated
mishaps.”Id. at 1102.

Here, all parties agree that the generallgepted use of Midazolam in a clinical setting
has evolved over time. Currentire generally accepted useMidazolam is as a preoperative
sedative agent in the pre-opevatholding area. Although Dr. Van Norman testified that neither
she nor any reputable anesthesiologist to her knowledge would use Midazolam as the solo drug to
produce general anesthesia for a surgical proceddag, when she trained in cardiac anesthesia
beginning in the late 1980s and early 1990s, she trained by using a combination anesthetic that
included a high-dose benzodiazepine in comhbmmatith a high-dose narcotic, plus a muscle
paralytic agent. At some pointin her practice, Midazolam was the high-dose benzodiazepine used.
At some point later in her practice, the use ofldiolam in this manner was discontinued. Dr.

Van Norman maintains that, in this protocol und#ich she trained, a high-dose narcotic was
used because Midazolam has no clinically signitiGaralgesic properties, and the narcotic was
administered for pain relief.

The Arkansas Midazolam Protocol calls tbe administration of a much higher dose of
Midazolam than the FDA-approved dose. Everthiére is general medical consensus that
Midazolam has a ceiling effect, there is no sachsensus on the dose of Midazolam at which a
ceiling effect is exhibited.

By examining the Arkansas Midazolam Protocol, Dr. Van Norman is unable to say at what

point any individual would experience extreme etiffg and, instead, claims that that will vary
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from person to person. Further, Dr. Van Normanoceded that she has no direct scientific data to
support the proposition that any inmate experienceeregain and suffering during an execution.

With respect to the testimony offered by eyewitnesses to the April 2017 Arkansas
executions, the Court observes, as an initiatter, that eyewitnesses to the same executions are
not all in agreement as to what they observédiditionally, according to the FDA-approved
package insert, Midazolam’s reported side efféntdude involuntary movements and muscle
tremors. Coughing is generally a reflex respoitsépes not have to be a conscious response.
Plaintiffs and defendants’ expert wisses agree that Midazolam can in some cases, but not all,
cause an individual to stop breathing due to either the central mechanism, meaning that the drive
to breathe just stops, or from upper airway obstuactiesulting from the tongue falling back, the
airway muscles collapsing in a way, and thevitiial being unable to maintain his airway. These
events can lead to feelings of air hunger andbsatfon and can often arouse an individual out of
sedation to breathe a little harderto make harder respiratory eftb get air in. However, it is
generally understood that upper airway obstructiorotsan indicator or denier of consciousness.
In other words, nothing about the reported nmogets or sounds during the most recent executions
as described by the eyewitnesses, even ilCthert credits all testimony as favoring plaintiffs,
pushes plaintiffs closer to meeting their burden to prihatd Arkansas’s currenfrkansas
Midazolam Protocol entails a suastial risk of severe pain.

In sum, based on the record before it, the Cdatérmines that plaintiffs have failed to
meet the first prong of tHeéaze/Glossipest. The Court cannot conclude that plaintiffs have proven
that the Arkansas Midazolam Protocol entails a subataisk of severe pain as a result of the use
of a 500-mg dose of Midazolam as the first drug in the three-drug prot&as. In re Ohio

Execution Protocol Litig. (Henne946 F.3d 287, 290 (6th Cir. 2019) (reasoning that the use of a
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500-mgdose of Midazolam in Ohio’s threrug execution protocol did not violate the Eighth
Amendment, even though it could cause pulmorasma, because there was no evidence in the
record that “a person dee@gdated by a 500 milligram dose of Midazolantiit ‘sure or very
likely’ to experience an unconstitutionally higgvel of pain”). Plaintiffs’ proof falls short.
2. Baze/Glossip Second Prong

Because plaintiffs fail to meet their burden with respect to the first proBgzas/Glossip
plaintiffs cannot prevail on their Eighth Amendmetdim. Even if plaintiffs could meet this
burden, they would still fail on the evidence before the Court to satisfigdhe/Glossigest’s
second prong. Under this second prdiag, inmate cannot successfully challenge a method of
execution under the Eighth Amendment unless he idestin alternative that is feasible, readily
implemented, and in fact significantly reduces a substantial risk of severe Baitklew 139 S.
Ct. at 1121 (citation andternal quotations omitted).

The burden that thBaze/Glossigest places on an inmdtean be overstated,” as “[a]
inmate seeking to identify an alternative hwat of execution is not limited to choosing among
those presently dlnorized by a particular State’s lawld. at 1128. This is so becausetats's
choice of execution protocol cannot cabin ttwmparative analysis the Eighth Amendment
dictates. See id. Ultimately, an inmate’s success on this prong dep&mda court finding, first,
that a proposed alternative“ieasible andeadily implemented”; second, that the state lacks a
“legitimate reason” for declining to adopt &nd, third, that the alternative method of execution
“would significantly reduce substantial rislof severe pairi. Id. at 1129.

For a state deattow inmate’s proposed alternative method of execution to be “readily
implemented,” lheoretical feasibility is not enoughather, “the inm&e’s proposal must be

sufficiently detailed to permit a findinthat the State could carry it out ‘relatively easily and
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reasonably quickly.” Id. (quotingMcGehee 854 F.3d at 493). For example, Bucklew the
Court found that a state deatbhw inmate’s “barebones” proposal to use death by nitroges,g
depriving the body of oxygen, instead of Missouri’s sirgyleg protocol for lethal injection using
the sedative pentobarbital, fell “well short” of tlsiendard, reasoning that the inmate:

presented no evidence on essential qoestiike how nitrogen gas should be

administered (using a gas chamber, & t@mood, a mask, or some other delivery

device); in what concentration (pure nitrogen or some mixture of gases); how

quickly and for how long it should batroduced; or how the State might ensure

the safety of the execution team, including protecting them against the risk of gas

leaks.
Id. at 1129.

In addition, the State must have asseto the alternative and be able to carry out the
alternative method relatively easily and reasonably quickifcGehee853 F.3d at 493Arthur
v. Comm'r, Ala. Dep’t of Corr.840 F.3d at 1268, 1300 (11th Cir. 2016)). While this is a high
burden, “it is necessary twonform to the Eighth Amendment.1d. For exampleMcGehee
discussedhe known *“difficulty of dxtaining drugs for use in lethal injectidrand specifically
noted that Arkansas made at least three unsuccessful inquiries about obtaining barbiturates in 2015.
Id. In Arthur, which the Eighth Circuit favorably cited McGeheethe Eleventh Circuit:

expressly [held] that the fact that other states in the past have procured a

compounded drug and pharmacies in Arabdave the skills to compound the drug

does not make it available to the [Alate Department of Corrections] for use in

lethal injections in executions. Thei@entiary burden on Arthur is to show that

‘there isnow a source for pentobarbitdiat would sell it to the ADOC for use in

executions

840 F.3d at 1302 (quotirBrooks v. Warder810 F.3d 812, 820 (11th Cir. 2016)).

“There are . . many legitimate reasons why a State might choose, consistent with the
Eighth Amendment, not to adopt a prisoner’s preferred method of execuBacklew 139 S.

Ct. 1125 (citingGlossip 135 S. Ct. at 27388, andBaze 553 U.S. at 57, 66). And, whil[t]he
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Eighth Amendment prohibit states from dredg up archaic cruel punishments or perhaps
inventing new ones, . . . it does not compel a stedelopt ‘untried and untested’ (and thus unusual
in the constitutional sense) methods of executidd.”at 1130 (quotindgaze 553 U.S. at 41). In
Bucklew for example, the Court determined that Missthiaid a ‘legitimate’ reason for declining
to switch from its current method of execution as a matter of law,” reasoning that nitrogen hypoxia
was “an entiry new method—-one that had ‘never been used to carry out an execution’ and had
‘no track record of successful useld. (first quotingBaze 553 U.S. at 52; then quoticGehee
854 F.3d at 493).

At trial, plaintiffs presented proof regarding several potential alternative methods of
executiorf Each potential alternative method fails for a different reason.

a. Firing Squad

Plaintiffs presentecatvidenceregardingthe useof a firing squad as a potential alternative
method of execution. Plaintiffs fail to prove that exemuby a firing squad in fact significantly
reduces a substantial risk of severe pain as aosao the current Arkansas Midazolam Protocol.

Plaintiffs attempted to meet this burden through Williams’ trial testimony. Even

crediting all of Dr. Williams’ testimony, hkas never treated a gunshkattim within 60 seconds

8 Plaintiffs identified several potential alternative methods of execution in their amended
complaint, including: (1) firing squad, (2) injection of FDA-approved, manufactured
pentobarbital, (3) injection of compounded pentbiial, (4) massive overdose of sevoflurane as
the sole lethal agent, (5) a three-drug protocol that substitutes etomidate for Midazolam, (6) a two-
drug protocol consisting of a 100-milligran dosa@zepam followed by a 7,500-microgram dose
of fentanyl, and (7) oral administration of a 1@y dosage of secobarbital (Dkt. No. 117, 1§ 35
41). However, plaintiffs’ postrial briefing focused only on execution by firing squad, oral
administration of secobarbital, a barbiturate, arsingle-drug protocol using pentobarbital (Dkt.

No. 198, at 4448). As a result, the Court focuses on thibsee methods in its analysis. To the
extent that plaintiffs persist in asserting therali¢ive methods of execution not addressed in their
proof, the Court determines that plaintiffs fail to meet their burden with respect to those alternative
methods on the record before it.
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of receiving an injury to the chest, nor within 10 to 15 seconds of receiving an injury to the chest;
has never treated a gunshot victirho has received five gunshot wounds to the chest with a .30
caliber rifle, which would be comparable to arfg squad, although he has treated a victim shot
twice in the chest with a .30 caliber rifle; and acknowledges that there is nothing in the medical
literature that addresses this situation. Drili#¥ns could not testify that an execution by firing
squad would be pain free. In fa€tr. Williams testified that, ishot in a bone or joint causing a
fracture, the gunshot wound would be painful, battestified based opersonal and medical
experience that fractures in ribs are less painfuh thhactures in other bones or joints. Overall,
this proof falls short of meetingjaintiffs’ burden under the second prongBaize/Glossip

b. Secobarbital

Plaintiffs presented evidence regarding tis® secobarbital as a potential alternative
method of execution. Plaintiffs fail to prove that exemuby secobarbital is an alternative that is
feasible and readily implemented by the State.

Here, the Court heard testimony from Dr. fita. Secobarbital has never been used in an
execution, and there are no studies or medicakeciel of the effect of the drug on a condemned
individual who is unwilling to die. The record evidence demonstrates that this method could take
days to be effective, and it currently falbort of demonstrating that Arkansas can obtain
secobarbital for use in executions from a willingi@er. Overall, this proof falls short of meeting
plaintiffs’ burden undethe second prong &aze/Glossip See In re Ohio (HenneQ46 F.3d at
291 (@determining that death by secobarbital was anétasible alternative to Ohio’s thrdeug
method-of-execution protocol because secobarh#al never been used in an execution, could

take over two days to cause death or might not cdessth at all, and the prisoners failed to show
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that Ohio could obtain secobarbitaithv “ordinary transactional effort{quotingIn re Ohio

Execution Protocol860 F.3d 881, 891 (6th Cir. 2017))).

C. Pentobarbital

Plaintiffs maintain that “[tlhere’sno dispute that a single-drug pentobarbital protocol is
preferable to a three-drug [M]idazolam prototo{Dkt. No. 198, at 47). They assert that, within
the last four years, other states have cotadlucumerous pentobarbital executiolas)( Further,
they contend that, with the new secrecy law ke teffect in Arkansas, assuring that the supplier
of execution drugs will not be identified, defentlashould have access to this alternatisle &t
47-48). Plaintiffs cast additional doubt on any clairattbBirector Kelley will be unable to obtain
execution drugs, citing that such a claim was made in 2017 prior to defendants acquiring a supply
of drugs to use in the April 2017 executiott,(at 48).

Plaintiffs’ own witness Dr. Blanke, testified that pentobarbital, which was used in the past
as a drug for aiding patients in dying, is no longer available generally even for that purpose. As a
result, on this record, the Court is unwillingcmnclude that plaintiffeave met their burden under
the second prong daze/Glossi@as to pentobarbital for use inesutions, at least at this time.
See McGehe@54 F.3d at 495 (explaining that “the Statest have access to the alternative and
be able to carry out the alternative method relatively easilyeasnably quickly” (citind\rthur,
840 F.3d at 1300)).

B. Claim 2: The Fourteenth Amerdment Equal Protection Clause And
Consciousness Checks

Plaintiffs argue that the ADC deviated frora viritten Arkansas Midazolam Protocol that
requires consciousness checks between the Midazaalammistration and the other lethal drugs.
Plaintiffs assert that thé\have a fundamental rigiunder the Eighth Amendment to be free from

cruel and unusual punishmérdnd that the consciousness clsecklled for by the Arkansas

75



Midazolam Protocol are “intended to guard agaimgction of painful drugs while the prisoner is
capable of feeling them. .[and] is a core protection of tR¢aintiffs’ fundamental right to be free
from cruel and unusuaupishment.”(Dkt. No. 117, 11 4344). Plaintiffs contend that, based on
the April 2017 executions, defendants failedapply the consciousness check consistently from
execution to executidnand “either did not carry out an appropriatensciousness check or
proceeded with the execution ezv after the condemned ekhed movements indicating
consciousness. (Id., T 45). For these reasons, plaintiffs claim that defenddailsire to
administer properly ansciousness checks, which arpufported to protect th@risoners’
fundamental righto be free from cruel and unusual punignt,” denies plaintiffs equal protection
under the law_(Dkt. No. 198, at 50).

As a preliminary matter, it is not clear whet the Supreme Court or the Eighth Circuit
recognize a distinct equal protection claim sefgaamd apart from an Eighth Amendment claim

in a method-of-execution case. Generdlyviolation ofstate procedural law does not itself give

rise to a due process claiml.ee v. Hutchinsar854 F.3d 978, 981 (8th Cir. 2017) (per curiam)

(quotingGissendaner v. Comm'r, Ga. Depf Corr,, 794 F.3d 1327, 1333 (11th Cir. 2015), and

other courts have determined that the shoids true for an equal-protection clasegln re Ohio

Execution Protocol Litig.No. 2:11-CV-1016, 2018 WL 1033486, at *17 (S.D. Ohio Feb. 22,

2018) (stating thatthe Equal Protection Clause no ma@nstitutionalizes state procedural law
than the Due Process Clause&iihered to on reconsideratipf018 WL 2118817 (S.D. Ohio May
8, 2018) report and recommendation adopt@®18 WL 6529145 (S.D. Ohio Dec. 12, 2018).

In Zink, however, the Eighth Circuit considered and rejected deathhnmates’ claim that
Missouri state officials violated the Equal Prdiec Clause by executing prisoners while legal

activity seeking to stay their executions was pending because the practice violated the state’s
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written execution protocolSee/83 F.3d at 110911. The prisoners “invoke[d] the ‘fundamental
right’ strand of equal protection analysis” and argued that it was “unconstitutional for the State to
disregard a ‘core provision’ of its execution prath@nd that a prohibition on executions before
legal activity has ceased is a ‘core provisionld. at 1110. The Eighth Circuit held that, even
assuming that the state officials deviated ftbmexecution protocol in the manner alleged by the
prisoners, “the practice d[id] not violate ther@ttution” because “[tjere is no ‘fundamental

right’ to avoid execution while no judiciaitay is in effect but ledactivity is pending.” Id. at

1110, 1111 (citingdamilton v. Texa497 U.S. 1016 (1990)).

In addition, in the context of a challenge ttee constitutionality of Ohio’s execution
protocol, the Southern District of Ohio rejectib@ state’s attempt “to transform [the inmate’s]
Fourteenth Amendment claim into a pure EigAtnendment claim,” reasoning that the equal
protection claim:

sufficiently targets that sweeping core deviations would at least burden Plaintiff's

fundamental right by negating some of theqmse procedural safeguards that this

Court and the Sixth Circuit heralded in prior discussions of Eighth Amendment

claims in this same litigation. For presenrposes, it does not matter whether there

is a qualifying risk of severe pain--a ctusion rejected by the only medical expert

who testified--but only the creation of unedjtreatment impacting the fundamental

protection involved.

In re Ohio Protocol Litig. (Lorraing)840 F. Supp. 2d 1044, 1054 (S.D. Ohio 2012) (quoting
Cooey v. Kasich801 F. Supp. 2d 623, 653 (S.D. Ohio 20HEyying motion to vacate sted81
F.3d 601 (6th Cir. 2012%ee also In re Ohi®018 WL 1033486, at *17 (stating that, “to plead an
Equal Protection claim that is distinct frarstraight Eighth Amendment claim,pasoner “must

plead a deviation from or violation of a state law or regulation that increases the risk of an Eighth

Amendment violation where the state law litsgas created to protect Eighth Amendment
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interests,” such as an execution protocol (citmge Ohio Execution Protocol Litig. (Wiles368
E. Supp. 2d 625 (S.D. Ohio April 4, 2012))).

In a similar vein, the Eleventh Circuit hasognized the plausibility of an equal-protection
claim premised on allegations thatlaeddama failed to perform agaired consciousness check in
a recent execution, a significant deviation fridsmexecution protocol,” and “the veil gecrecy

that surrounds Alabama’s execution protocd\thur v. Thomast674 F.3d 1257, 1263 (11th Cir.

2012).

Finally, the Ninth Circuit Court of Appeals rejected a death-inmate’s claim that the
Arizona Department of Corrections’ execution protoemlated his right to equal protection
because the protocol gave tAdazona Departmenof Corrections Director discretion to make
decisions regarding the manner in whigis execution would be carried ouSee Towery V.

Brewer, 672 F.3d 650, 659, 661 (9th Cir. 2012). In the process, the Ninth Circuit rejected the

district court’s “broad proposition” #t, “[w]here there is no Eighth Amédment violation, . . .
that necessarily means that there has been ndeirsiece with fundamental rights sufficient to
trigger strict scrutiny under the Equal Protection Claugd.”at 659 (citingMass Bd. Of Ret. v.

Murgia, 427 U.S. 307, 312 (1976))he Ninth Circuit explained that it “d[id] not need to adopt

this broad proposition to conclude that . . . there ha[d] been no showing . . . of any burden on the
right to be free from cruel and unusual punishmemd.”

For purposes of this analysis, the Court wa#lsume, without deciding, that the Eighth
Circuit recognizes a separate equal-protectt@im in the context of a method-of-execution
challenge. Under the Equal Protectidaide of the Fourteenth Amendmenttaescannot “deny
to any persomvithin its jurisdiction the equal protection of the lawdJ.S. Const. amend. XIV, 8

1, “which is essentiajl a direction that all persons similasituated should be treated ajkZink,
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783 F.3d at 1110 (quotin@ity of Cleburne v. Cleburne Living Ctd73 U.S. 432, 439 (1985)).

“A fundamental principle oéqual protection is that the Constitution onlglubits intentional or

purposeful discrimination by the state.Klinger v. Dep't of Corrs.31 F.3d 727, 733 (8th Cir.

1994) (citingPers. Adm’rof Ma. V. Feeneyl42 U.S. 256, 274 (1979)).

Because “dissimilar treatment of dissimilarly situated persares dhot violate equal
protection,” he first step in an equakotection analysis requires a determination of “whether the
plaintiff[s] ha[ve] demonstrated that [they weradated differently than others who were similarly

situated to [them].” Klinger, 31 F.3d 727, 731 (8th Cir. 1994). Plaintiffs must first make a

threshold showing that they were treated diffesetitan others who were similarly situated to
them. See idat 731 (citingBarket, Levy & Fine, Inc. v. St. Louis Thermal Energy Cdb.F.3d

237, 242 (8th Cir. 1994))This “inquiry focuses on whether the plaintiffs are similarly situated to

another group for the purposes of the dralled government actionld. (citing More v. Farrier,

984 F.2d 269, 271 (8th Cir. 1993)). To answer this question, the ‘Guust first precisely define

the plaintiffs’ claim.” Id.
A legislative classification or distinction thahéither burdens a fundamental right nor
targets a suspect class,” will be upheld “so leagt bears a rationallation to some legitimate

end.” Zink, 783 F.3d at 1110 (quotingacco v. Quill 521 U.S. 793, 799 (1997)). Whentats’s

action invades a fundamental right, howeveen it will be “subjected to strict scrutiny and will
be sustained only if [it isjuitably tailored to serve a compelling state intere§il&burne 473
U.S. at 440 (citingsraham v. Richardsqr03 U.S. 365 (1971), arMcLaughlin v. Florida 379

U.S. 184, 192 (1964)). The Eighth Amendment fsiredamental right because it is explicitly

guaranteed by the Constitutio®ee Zink783 F.3d at 111 (“Fundamental riglst consist of only
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those rights that are ‘explicitly or implicitly guaranteed by the Constituti@pidtingSan Antonio

Indep. Sch. Dist. v. Rodriguefl1l U.S. 1, 3234 (1973))).

To analyzeplaintiffs’ claim, the Court will assume, without deciding, that all plaintiffs,
with the exception of Mr. McGehee, are similarkypated to one another as condemned individuals
subject to the Arkansas Midazolam Protoc®ée In re Ohig2018 WL 1033486, at *11 (rejecting
Ohio’s contention that plaintiffs, all of whomiere subject to a sentence of death imposed by an
Ohio court and were subjected being executed under Ohio’s execution protocol, were not
similarly situated because of their idiosynargihysical and mental characteristics that differed
from other capital inmates)lhe Court’s examination then focusesvamether the ADC failed to
conduct consistent consciousness kheand whether, if it did so, that inconsistency burdens
plaintiffs’ Eighth Amendment rights.

In post-trial briefing, plaintiffs rely on proof from eyewitnesses to the April 2017
executions to support this claim_(Dkt. No. 198, at®). For example, Mr. Kissel purportedly
saw by reading lips the Designee say, “I don’t kfiasduring Mr. Marcell Williams’ execution.

(Id. at 32). Further, Ms. Belter reported hearargaudible groan from Mr. Kenneth Williams,
which plaintiffs describe as in response to thasciousness checks. Plaintiffs assert that Ms.
Belter’'s testimony is supported by Mr. Kissel’s, noting that Miss€i also reported hearing a
groan around the time of the cormeness check, though he couldnagd its exact timing.

To the extent that an equal-protection claim existhis context, plaintiffs fail to meet
their burden to succeed on such a claim. Theewigence of the type of consciousness checks
that were performed. Specifically, there is @vide that each consciousness check was performed
in the same way during the four executions in 20hd,taere is evidence from some, but not all,

eyewitnesses regarding all or a portion of the acts takbrrespect to these checks. There is also
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evidence that, in medical practice, this is thipe of check a healthcare provider would perform
when titrating Midazolam and observing anesthesiagogdministered. The record evidence as a
whole does not support plaintiffequal-protection claim.

According to the FDAapproved package insert, Midazolam'’s reported side effedtale
involuntary movements and muscle tremors. Coughing is generally a reflex response; it does not
have to be a conscious response. Rftsrand defendants’ expert withesses agreeNtidazolam
can in some cases, but not all, cause an iddalito stop breathing from either the central
mechanism, meaning that the drive to breatbegtops, or airway obstruction, resulting from the
tongue falling back, the airway muscles collagsin a way, and the individual being unable to
maintain his airway. These events can leaddbrfgs of air hunger and suffocation and can often
arouse an individual out of sedation to breathé&la harder or to make harder respiratory efforts
to get air in. However, it is generally understood that upper airway obstruction is not an indicator
or denier of consciousness. In other worsthing about the reported movements or sounds
during the most recent executions, as describeglybwitnesses, even if the Court credits all as
favoring plaintiffs, leads this Court to conclude that plaintiffs have met their burden on this claim
challenging the consciousness checks.

C. Claims 3 And 4: First Amendmert Right Of Access To The Courts And
Right To Counsel Under_18 U.S.C§ 3599 And The Execution Viewing
Policy

The Court addresses Claims 3 and 4 togdikeause they involve common issues of law
and fact. These two claims relate to whether émeKelley’s policies deprive plaintiffs of their
First Amendment right of access to the courts thied right to counsel under 18 U.S.C. § 3599.

At the outset, given the unique circumstanpessented by the execution context, the Court
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determines that any putative right to access thetemecessarily depends on the right of counsel
to petition the court on plaintiffs’ behadind, for this reason, also addresses the claims together.

Plaintiffs assert in Claims 3 and 4 thiafendantsprohibition on viewing and hearing the
entirety of what goes on in the execution charhberates their First Amendment right of access
to the court@nd prevents plaintiffs’ attorneys from protecting their clientgits (Dkt. No. 198,
at 52). More specificallyplaintiffs maintain that Director Kelley’'s previous poli in effect at
the start of this litigation, prevented more th@re attorney from witnessing the execution and
prevented that attorney from contacting co-counsal judge during the execution (Dkt. No. 117,
11 52, 58). Plaintiffs next contend that,dreventing plaintiffs’ attorneys from seeing and hearing
the full executiongefendants are violating plaintiffaghts of access to the courRlaintiffs assert
that the prohibition on seeing any part of the exeauintil the condemned individual is strapped
to the gurney and intravenous access is estallligils to provide attornegccess to the entire
execution and violates plaintiffs’ righf access to the courtkl(, 11 50, 57). Plaintiffs also assert
that the prohibition on determining when eachglrs injected under the Arkansas Midazolam
Protocolprevents plaintiffs’ attorneys from verifying that the executioners have not materially
deviated from the Arkansas Midazoldmotocol and thereby violatesamtiffs’ rights of access
to the courtsid., 11 51, 57).

In response, defendants assert that pléshtilaims challenginghe execution viewing
policy are time barred, barred bgs judicataand collateral estoppel, and too speculative because
they ae based on the contention “that sonmaltould go wrong during future executions and that
might possiblycause a deprivation of their legal rightgDkt. No. 199, at 19). Defendants also

maintain that, in the light of the Joint Execution ViegvPolicy agreed to by the parties in this
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case plaintiffs’ execution viewing claims are modtl( at 19). Defendants also assert that these
claims fail on the meritdd., at 19-21).

To examine the merits of these claims, the Corst determines whether the challenged
restriction burdens plaiififs’ right of access to the courts andunsel. If it does, the burden then
shifts to defendants to demonstrttat the restrictions are reasonabBee Turner v. Safle}82
U.S. 78 (1987).

1. Number Of Lawyers With Access To Court Viewing Executioh

Plaintiffs allege that certain of Director k&y's proposed viewingolicies deprive them
of their right to petition courts to allege taal, non-frivolous constitutional deprivations
occasioned by the method of their execution. Plésndifege that, in the execution context, there
is a heightened possibility that counsel for plaintiffs may need to access the courts during the
executions themselves. Plaintiffs alleéhat Director Kelley’s initial viewingpolicies would force

plaintiffs’ counsel etter to view the execution or have f@henic access to the courts, but those

® As athreshold matter, defendacite Arkansas Code Annotated & 16-90-502 at certain times
as their basis for limiting execution witnesseste attorney per inmate and to prohibit audio and
video recordings of executions_(Dkt. No. 27, at8®). To the extent that this is in dispute,
Arkansas Code Annotated § 16-90-502(e)(5)((Pressly outlaws audio or video recordings of
executions. This Court previously determineat such a regulation does not run afoul of the First
Amendment.See Ark. Times, Inc. v. Norrido. 5:07CV00195 SWW, 2008 WL 110853 *4 (E.D.
Ark. Jan. 7, 2008) (observing that, while the Supreme Court has recognized that the First
Amendment guarantees public access to criminal taalexecution carried out by lethal injection
“bears little reemblance to a criminalglicial proceeding, where public participation plays an
indispensable functional role in the process itsali,\&@here public access enables citizens to judge
whether our system of criminal justice is fairGounsel for plaintiffs expressly disavow any “wish
to record the executions”; rather, counsel for plaintiffs “wish only to be able to see and hear the
entire execution, to have multiple counsel watuh execution, to have access to co-counsel and
appropriate authorities in the eventraldem arises.” (Dkt. No. 31, at 289). Therefore, the
Court will assume that, for purpasef their claims alleging depations of the right to counsel
and access to the courts, counsel for plaintiffeateseek to record audow video inside the prison
facility. Rather, the Court understands plaintiffséek more than one attorney to be permitted to
witness each execution, and that each attorneguaeanteed adequate telephonic access to
communicate with co-counsel and the courts.
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initial policies would make accomplishing bothpossible. The Court recites the history of
Director Kelley’s initial viewing policgs as related to the April 2017 executions in its factual
findings in this Order.

These conditions, plaintiffs allege, cause anamstitutional deprivation of their right of
access to the courts. Plaintiffs note that, girenpotential exigencies inherent to the execution
process, other statestpartments of correction policies both permit multiple attorneys to witness
executions and provide for methods by which coumss/ contact the courts during the course of
executions_(Dkt. No. 2-2, Ex. 5). With resptxthe claim arising under § 3599, plaintiffs allege
that a prospective motion for stay of executionheéaraised during the course of an execution in
order to remedy an ongoing Eighth Amendment deprivation, amounts to an “appropriate motion
and procedure” and “application for stayenfecution” purgant to the terms of § 3599(e) (Dkt.
Nos. 2-2, 1111 176L78; 117, 11 52, 5468). Therefore, according to plaintiffs, if only one attorney
is permitted to witness the exdicun, without the capability of ecomunicating with a court, it
would be impossile to satisfy counsel’s duties under § 35D8t( Nos. 2-2, 1 17481, 117, 11
54-58).

Plaintiffs initially cited the case of Josephodd in Arizona as an example of the potential
necessity of immediate judat review during the executigorocess. During Mr. Wood’s nearly
two-hour execution, his attorneys were forced todghe witness room to seek a stay of execution
during a telephonic hearing with a federal judgkich eventually was convened. Mr. Wood died
during the course of the 30-minute hearing. (Dkt. No. 2-2, {1 15(c), 170). Also, the Court notes
that, in this case, counsel contacted the Court diimd.ee’s executiorand prior to Mr. Marcel
Williams’ execution, with the Court conducting hearings and issuing rulings on the respective

motions madeone after the execution and one prior toTthe Court further notes that, as to a
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third execution, even Director Kelley testifiecathhad the events with Mr. Kenneth Williams
gone on any longer, she would have thought $batething needed to stop with the execution.
However, before that thought could formulate, thergs with Mr. Kenneth Williams were over,
according to Director Kelley (Director Kelley).The Court has this history in mind when
examining the nature of the claimed right.

Plaintiffs allegethat, in the past, Director Kelley's predecessors have permitted multiple
attorneys to witness executions (Dkt. No. 2-25Y} ZPlaintiffs also allege that certain of Director
Kelley’s initially proposed policies in this caseould permit only one attorney per inmate to
witness an execution (Dkt. Nos. 2-2, 1 27, Ex. 9; 1122). Plaintiffs also allege that, due to the
terms of certain obDirector Kelley’'sproposed policies, the lone witnessing attorney would have
no access to a telephone during the execution (Dkt. NosY 2&,Ex. 10; 117, T 22). Plaintiffs
further allege that Director Hley’'s predecessor provided procedures in the past that placed no
restrictions on attorney viewing or phone access dihi@gxecution and that there is no indication
as to when these policies changed (Dkt. No. 2-2, 1 29).

The Court entered a Preliminary Injunction Order finding that plaintiffs were likely to
succeed on the merits of this specific claim rdgey the number of lawyers with access to the
court viewing the execution_(Dkt. No. 54, at-9P0). In that Order, the Court made factual
findings specific to this issue and incorporates those findingsllder§f 152182). In this Order,
the Court also makes specific factual findings regarding this ctem gupral{ 286294). While
the appeal of the Preliminary Injunction Order t® Eighth Circuit was pending, the parties jointly
proposed an execution viewing policy (Dkt. N6&, 63). Plaintiffs moved later to clarify the

policy, which defendants opposed and the Court denied (Dkt. Nos.41%)75
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The Joint Execution Viewing Policy was followed during the April 2017 executions. At
the bench trial in this matter following the exgons, Director Kelley testified that she allowed
two attorney witnesses to be present for each execution in April 2017, and the Deputy Director of
the ADC held a cell phone that did not have a camera provided by the attorney witnesses and that
was given to the attorney witnesses to usegdliested. Director Kelley was not aware of any
issues with that practice during the April 201 ¢extions. Further, Director Kelley testified under
oath that, while she serves as Director of the AiD@nother execution is scheduled, she does not
plan to go back on the agreerhérat was reached in this case.

Director Kelley further testified that, whikhe is not opposed to the practice implemented
by the partiesJoint Execution Viewing Policy being made a part of the ADC policy, she would
prefer that the practice not be court-mandated daertoerns about a bill being considered by the
Arkansas legislature that would jam cell phomegrison housing areas due to contraband and
security issues. Director Kelley is concerned that, if the bill becomes law, then cell phones in the
area where executions are conducted might also be jammed and unusable.

Defendants take the position that, based @) faintiffs’ claim regarding the number of
attorney witnesses with access to the court viethegexecution is mootPlaintiffs request that
the Court require the ADC to incorporate the Joint Execution Viewing Policy into formal ADC
policy, not merely a practice subject to change asothstrated by the facts of this case. The Court
credits Director Kelley’s under datestimony and credits that, while she serves as Director of the
ADC, if another execution is scheduled, she dussplan to go back on the agreement that was
reached in this case with respect to the Joint Execution Viewing Policy. To the extent that a
guestion of mootness is raised by theseettgments, Director Kelley’'s testimorgoes not

convince this Court that the current plaintifedaim regarding the number of attorney witnesses

86



with access to the court viewing the executiom@ot and that the merits need not be addressed
by the Court.

“Federal courts are courts of limited jurisiion and can only hear actual ‘cases or
controversiesas defined under Article llbf the Constitution.” Hickman v. Missouril44 F.3d

1141, 1142 (8th Cir. 1998) (quotimdeighborhood Transp. Network, Inc. v. PeAd F.3d 1169,

1172 (8th Cir. 1994)). A]n actual controversy must be extant at all stages of review, not merely

at the time the complaint is filedRingo v. Lombardi677 F.3d 793, 796 (8th Cir. 2012) (alteration

in original) (quotingPreiser, 422 U.S. at 401). However, it is well-estabdidhhat “a defendant’s
voluntary cessation of a challenged practice dussdeprive a federal court of its power to
determine the legality of the practiceCity of Mesquite v. Aladdin’s Castle, In@55 U.S. 283,
289 (1982). The Supreme Court has explained, tii mere voluntary cessation of allegedly
unconstitutional conduct could moot a case, “ihrts would be compelled to leave the defendant
free to returrio his old ways”; therefore, a case become®t only “if subsequent events made it
absoluely clear that the allegedly wrgful behavior could not reasonably be expected to recur.”

United States v. Concentrated Phosphate Exp. A998 U.S. 199, 203 (1968) (alterations,

citations, and internal quotation marks omittesBe also Lowry ex rel. Crow v. Watson Chapel

Sch. Dist. 540 F.3d 752, 761 n.8 (8th Cir. 2008) (holding that defendants’ voluntary change of

potentially unconstitutional student appareligy did not moot students’ claim that defendants
violated their rights under the First and FounteeAmendments by discipling them for wearing
black armbands to signify their disagreement with student apparel policy).

In its Preliminary Injunction Order, the Couwtetermined that plaintiffs were likely to
succeed on the merits of their access-to-the-camdsaccess-to-counsel claims, at least as they

related to the number of attorneys for plaintiffsrmitted to view each execution and those
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attorneys'access to a telephone during each execution, eexteti the parties wonfer and jointly
present to the Court an execution viewing policy that adequately protects these_rights (Dkt. No.

54, at 92101). The Joint Execution Viewing Policy was filed in response to this directive (Dkt.

No. 62). Thus, because the Joint Execution Viewing Policy was proposed at ths Giogiction

afterit had already found that the original executgwing policy was substantially likely to be
proven unlawful and awarded preliminary injunctive relief against defendants, it is not clear that
the voluntary-cessation doctrine is implicated herélowever, even if the voluntary-cessation
doctrine does appjythe Court has only Director Kelley’'s statement that, so long as she remains
Director of the ADC, she intends to abide bydbat Execution Viewing Policy. The Court takes
judicial notice that Dexter Paynensw the Director of the ADCSeeArk. Dept of Corr., Staff
Directory, https://adc.arkansas.gov/contact-us (lasitedl May 31, 2020). Thus, while the Court
has no reason to doubt the sincerity of Dirést&elley sstatement, it does not make it “absolutely
clear that the allegedly wrongful behavior could not reasonably be expected to fFa@emds of

the Earth, Inc. v. Laidlaw Envtl. Servs. (TOC), |28 U.S. 167, 170 (2000) (citi@pncentrated

Phosphate393 U.S. at 203 Also of concern is that becausefendants haviaken corrective
action only with respect to the named plaintifis)ding the access-to-the-courts and access-to-
counsel claims moot under these circumstances atlaw defendants to insulate the contested
policy from judicial review. In short, defendantsseanot demonstrated mootness in this instance.
The Court also rejects any argument that the claim regarding the number of attorney

witnesses with access to the court viewing éixecution is time barred or barredrbyg judicata

10 At the same time, defendants’ abandonmenlgasdt for the time being, of the execution
viewing policies in place at the time this acticommenced is an important factor bearing on the
guestion whether the Court should exercise itwguato enjoin defendants from renewing the
policies, “but that is a matter relating to the rather than the existence of judicial power.”
Aladdin’s Castle455 U.S. at 289.
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or collateral estoppel, given the evidence thefendants intended to change the practice under
this policy for the April 2017 executions prior to plfs initiating suit. Instead, for the reasons
explained, the Court determines that plaintgfevail on their claim regarding the number of
attorney witnesses with access to the court viewviagexecution. The Court specifically relies on
Director Kelley’'s representatidhat, while she serves as Direabdthe ADC, if another execution
is scheduled, she does not plan to go back omagheement that was readhim this case with
respect to the Joint Execution Viewing Policy when fashioning a remedy for this claim.
a. The Contours Of This Right
Prisoners have a constitutiomaht to access the court§ee Bounds v. Smith30 U.S.

817, 821 (1977).[T]he fundamental constitutional rigluf access to the courts requires prison

authorities to assist inmates in the preparaéind filing of meaningful legal papers by providing
prisoners with adequate law libraries adequate assistance from persoaméd in the law.”

Lewis v. Casey518 U.S. 343, 346 (1996) (quotiBpunds 430 U.S. at 828)% The Supreme

Court has required prison administrators to adeghedial measures to insure that inmate access
to the courts is adequate, effective, and nreginl.” Bounds 430 U.S. at 822.

In Lewis the Supreme Court explained that “[t]he right Batindsacknowledged was the
(already well-established) right a€cess to the courts 518 U.S. at 350. The majority traced the
“roots” of this right, explaimg that: “[W]e had protected that right by prohibiting state prison
officials from actively interfering with inmates’taimpts to prepare legal documents, or file them,
and by requiring state courts to waive filing fees, or transcript fees, for indigent ifmédes.

(citations and internal quotation marks omitted). Having recited this jurisprudential arc, Justice

11 The Supeme Court defined its main coern as “protecting the ability of an inmate to prepare
a petition or complaint.’Bounds$ 430 U.S. at 828 n.17 (quotiNgolff v. McDonnell418 U.S 539,
576 (1974)).
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Scalia, writing for the majority, summarized thght of access to the courts as follows: prisoners
must be afforded “a essonably adequate opportunity to present claimed violations of fundamental
constitutional rights to the courtsld. at 351 (quotinddounds 430 U.S., at 825).

Therefore, the question before this Court is whether the’aB&ecution policies afford
plaintiffs a reasonably adequate opportunity tos@n¢ claimed constitutional violations during
their executions. Other districoburts have addressed analogousllehges to similar execution
policies finding that “here is unquestionably a right to ase¢he courts involved in the context

of executions that inherently agts the issue of access to counsel into this discuss@ooey v.

Strickland No. 2:04-CV-1156, 2011 WL 320166, at *7 (S.D. Ohio Jan. 28, 2011) (footnote
omitted) “[Clourts have recogmed that the traditional access to the courts analysis requiring
actual injury is unworkable in the prisoner execution conte{bffman v. JindalNo. CIV.A. 12-
796-JTB, 2014 WL 130981, at *6 (M.D. La. Jan. 10, 2014) (ci8trickland 2011 WL 320166

at *11). In this situation, the traditional actual injury analysis “makes no sense when many of the
claims could not even be recognized until during the execution proc8ssckland 2011 WL

320166, at *11. Insteadj this “unusual context,” the circigtances of an execution “present an

inherent risk of actual injury to the timely and meaningful presentation of non-frivolous claims to
acourt.” Id. at *11.

This Court has considered, but declineadopt, the contrary reasoning of the Eleventh
Circuit inGrayson v. Warder672 F. App’x 9511th Cir. 2016). In that case the Eleventh Circuit
held that, to state a valid right-of-access cldime, death-row inmate had to establish an actual
injury, and that his “requedor access to a cell phone or landline [during his execution[ [was]
based on the possibility that something could go wratgch does not qualify as an actual injury.”

Id. at 967 (citingLewis 518 U.S. at 351). This Court concludes Batysonmisconstrued the
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alleged constitutional depritian at issue. Unlike irGrayson this Court does not find that
plaintiffs have failed to allege an “actual injii for standing purposes. Here, plaintiffs do not
allege that the imminent injury is the mere s of an Eighth Amendment violation occasioned
during the executions. Rather, plaintiffs alléigat the imminent injury is the lack of meaningful
access to a court from which they might seek redress from a prospective Eighth Amendment
violation occasioned during the executions.

In a case cited, but not followed, @rayson the Middle District of Tennessee held that a
death-row inmate had a right to have coungal his execution with access to a telephoSee
Coe v. Bell89 F. Supp. 2d 962, 967 (M.D. Tenn. 200@)xated as mopR30 F.3d 1357 (6th Cir.
2000). While the district coustdecision was vacated as moot follagithe inmate’s execution
its admonition regarding the right of access to the courts is worth repeating:

Plaintiff has an Eighth Amendment right rtotbe subjected to cruel and unusual

punishment, and substantial caselaw supports the contention that this right attaches

until his successful execution. Plaintiffight to meaningful access to the courts

to assert that right requires that counsektsome access to the prisoner during the

last hour before the execution and be pesdito witness his execution and have

access to a telephone until execution has been successfully carried out.
Id. at 966 (citations and interhguotation marks omitted).

Consequently fte district court held that “the plaintiff has the right under the First, Eighth,
and Fourteenth Amendmentshiave some access to his courthaling the last hour before the
execution and to have his counsel witness the exegutiad that “his counsehust have access
to a telephone with an unimpeded outdide at the time that he or shetmgsses the execution.”
Id. at 967.

The Court has also considered the cadSeufery v. BrewerNo. CV-12-245-DHX-NVW,

2012 WL 592749 (D. Ariz. Feb. 23, 2012¥fd on other grounds672 F.3d 650 (9th Cir. 2012),

but does not consider its reasoning applicable in this em&eryconcerned the right to counsel
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in the context of communications between prisoners and their co@esldat *18. In that case,
the prisoners alleged that the presence of pristrodties near their holding cell would hamper
their ability for“privileged communicatiohwith their counselld. Here, plaintiffs’ concern does
not arise from alleged deficiencies in themcounications between plaintiffs and their counsel;
rather, plaintiffs’ concern is that their counsetneissing the executions will be unable to access
the courts to seek redress. Therefore, the Court finds the reasoning cont&@iréklandand
Coleto be more instructive here.

“It is for the courts to remedy past or imminent official interference with individual
inmates’ presentation of claims to the codrtisewis 518 U.S. at 349“Meaningful access to the
courts is the touchstorie.ld. at 351 (quotinddounds 430 U.S. at 823). Plaintiffs have alleged
that the ADC policies initially proposed in thisseaprohibited multiple counsel from witnessing
the execution and failed guarantee counsel’s reasonable telephonic access to the courts. Without
both, plaintiffs allege that the ADC interferes wtitieir right to petition this Court for relief, should
it appear that the execution is being carried out in a way that violates the Eighth Amendment.

b. Whether Proposed Restrictions Are Reasonable

Although the Court determines th@aintiffs’ right of access to the courts extsriirough
the duration of their executions_(Dkt. No. 5Jaintiffs’ right of access to theourts is not
absolute. In the light of the substantial defece owed to the policies implemented by prison
authorities, the issue before the Court is whether Director Kelley’s viewing p@gi@snounced
prior to the parties proposing the Joint ExemutViewing Policy are reasonably related to
legitimate penological interests.

“[Clourts are ill equipped to deal with the increasingly urgent problems of prison

administration and reform.Safley 482 U.S. at 84 (quotingrocunier v. Martinez416 U.S. 396,
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405 (1974)) Therefore, “courts owe ‘substantial deference to the professional judghpeigton

administrators.” Beard v. Banks548 U.S. 521, 528 (2006) (quoti@yerton v. Bazzet{sb39

U.S. 126, 132 (2003)). [R]estrictive prison regulations are permissible if they'agasonably

related to legitimate penological intere$tand are not ari’ exaggerated resporise such
objectives’ Id. at 529 (quotingrurner, 482 U.S. at 87) (citations omitted)BoundsandTurner
must be readh pari materia” Lewis 518 U.S. at 361. Turner applies to prison restrictions
relating to rightsnot typically subject to strict scrutiny,” including access to the couRse V.

Crawford, 514 F.3d 789, 794 (8th Cir. 2008) (citidghnson v. California543 U.S. 499, 510

(2005)). Therefore, the Court will examine the four factors oT tireertest to determine whether
the prison regulations at issue impermissibly depmplaintiffs of their constitutional right of
access to the courts and statutory right to counsel.

Turner sets forth four factors that are relevant in determining the reasonableness of the
regulation at issue:“First, there must be a ‘valid, ratial connection’ between the prison
regulation and the legitimate government rieg¢ put forward to justify it.”Turner, 482 U.S. at

89 (quotingBlock v. Rutherford468 U.S. 576, 586 (1984)). Second, courts must consider

“whether there are alternative means of exercising the right that remain open to prison inmates.”
Id. at 90. ‘A third consideration is thenpact accommodation of theserted constitutional right
will have on guards and lmtr inmates, and on the allocatiohprison resources generallyld.
“Finally, the absence of ready altatives is evidence of the reasonableness of a prison regulation.”
Id.

With respect to the firsturnerfactor, defendants assert two justifications for their viewing
policies. First, defendants claim that Arkan€agle Annotated 8 16-90-502 mandates that only

one attorney be permitted to witness each exacditom the viewing room and also mandates that
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attorneys may not bring devices capable of recording audio or video to the prison (Dkt. No. 29, at
92-93). Second, defendants asserttteit viewing policies are “vally and rationally connected

to maintaining security in the prison settingld., at 93). The Court wikddress each justification

in turn.

As to the first justification, the parties digpuwvhether the operative statute requires that
only one attorney be permitted to witness an execution from the viewing room. Arkansas Code
Annotated 8§ 16-90-502(e)(1)(E) provides, in relevant part, that among those present for an
execution shall be “counsel for the person beingcated if he or she chooses to be present.”
Defendants contend that this provision confities number of “counsel” to one attorney, while
plaintiffs contend thatcounsel refers to one or more attorneys. The Court notes that the plain
language of the statute does not resolve this ambiguity.

However, during the preliminary injunctionidentiary hearing, Director Kelley testified
that multiple attorneys for a condemned prisoner l@en permitted to witness executions in the
past {r. Hr'g Mot. Prelim. Inj., Vol. 4, at 127¢' | don't know about under Mr. [Art L.] Lockhart,
but | know under Mr. [Larry] Norris, only one athey was present, and even, to my knowledge,
and we can ask Jeff [Rosenzweig], when def$ there under Mr. Lockhart and there were two
attorneys, one didhleaveé)). Also at the hearing, Director Kelley’'s immediate predecessor,
Director Norris, testified that he could not recall whether multiple attorneys were permitted to
witness executions during his tenufe.(Hr’'g Mot. Prelim. Inj., Vol. 3, at 752)In sum, this Court
does not find that the statute requires that onlyatteeney be permitted to witness the execution
in the viewing area. Therefore, the Courtumswilling to find that Arkansas law mandates the

prison regulation at issue.
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For their second justification under the first prong of thenerinquiry, defendants assert
that their viewing policies are “validly and ratially connected to maintaining security in the
prison setting. (Dkt. No. 29, at 98 The Eighth Circuit “accord[s] great deference to the judgment
and expertise of prison offid&g ‘particularly with respect to decisions that implicate institutional

security.” Murphy v. M. Dep’t of Corr, 372 F.3d 979, 983 (8th Cir. 2004) (quotiGoff v.

Graves 362 F.3d 543, 549 (8th Cir. 2004). The Eighth Circuit has consistently held that the

maintenance of prison security may satisfy the Titsherinquiry. Sege.g, Murchison v. Rogers

779 F.3d 882, 891 (8th Cir. 2019)0(ding that state prison officials’ censorship of one issue of

state prisoner's weekly news magazine wasomaly connected to officials’ legitimate
penological interest in prohibiting materialathpromoted violence, disorder, or the violation of

the law);Rouse v. Bensprd93 F.3d 936, 943 (8th Cir. 1999) (holding that restrictions on state

prisoner’'s pratice of his Native American religion dlinot violate his equal-protection rights
because he failed to present “any evidence siwptihat other inmates following other religions
have not been similarly limited”). In the light of the proper deference owed to prison
administrators, the Court concludes that therevalid, rational conneicin between the viewing
policies and legitimate securityterests. Consequently, the Court must turn to the remaining
prongs of theTurner test to determine whether the viegipolicies are reasonable, or instead
constitute “an exaggerated responsehtdefendants’ security conceriairner, 482 U.S. at 91.
With respect to the seconidurner factor, it is unclear that certain &firector Kelley’'s
proposed viewing policies afifd plaintiffs an alternative means to effectuate their rights to counsel
and access to the courts. During her testimanyhe evidentiary hearing, Director Kelley
suggested that counsel for plaintiffs could be gpmmted by car from the viewing room to the

Deputy Warden'’s office, located in a separatédiug on the prison grounds, where counsel could
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use an outbound phone line to comeea hearing with a coufTr. Hr'g Mot. Prelim. Inj., Vol. 4,
at 1276-71).

This alternative is inadequate for two reasoRgst, this policy would not allow for the
lone attorney permitted in the viewing roomdontinue witnessing the execution should that
attorney need to petition a court during the@xion. Access to a telephone would require the
attorney viewing the execution to leave the viggwinom. As a result, the inmate would be left
without counsel present during a period of the etienu This would violate plaintiffs’ statutory
right to have counsel witness their executioseArk. Code Ann. § 16-90-502(e)(1)(E).

Second, access to an outbound telephone linegsttatated in a different building on the
prison grounds substantially delays the abilitycmunsel to communicate with a court. According
to Director Kelley’s testimony, a witnessing attey who sought to petition a court must first
leave the witness room, enter a \wdioutside the execution building, be transported to a separate
building on the prison grounds, and then travel to the Deputy &iadffice where an outbound
telephone line would be providetMinutes matter during an execution. Any delay diminishes the
likelihood that a court could provide a meaningfuhegly in the event of an ongoing constitutional
deprivation. The Court detaines that Director Kelley's policies, gy existed prior to the April
2017 executions and the proposal of the Joirgchkve Viewing Policy, do not provide to
plaintiffs a sufficient alternative means to exerdiseir right to access to the courts. In effect,
Director Kelleys viewing policies render mutually exclusithe plaintiffs’ right to have counsel
witness the execution and plaintiffs’ right to access the courts.

As to the third inquiry mandated blurner, this Court must consider the impact that
accommodation of thplaintiffs’ right to access to the courts will have on guards, other inmates,

and on the allocation of prison resources gener&ee482 U.S. at 90. If there is minimal impact
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imposed by accommodation of thght, then this factor “weighs against tleasonableness of the
policy.” Roe 514 F.3d at 798.

Defendants do not contend that permitting attorneys to bring a telephone, or providing an
outbound line in the execution building, would impose substantial burdens on prison guards, other
inmates, or the allocation of prison resources. Ratlefendants assert that bringing two or more
lawyers would “strain the ADC'’s limited space in the witness roofKt. No. 29, at 94). Further,
defendants assert that peiting plaintiffs’ counsel to have acce$s recording devices would
violate Arkansas statute and hadefendants’ legitimate interests in preserving the solemnity of
executions and the dignity of the condemrprisoners and their familiegl(). With respect to
defendants’ concerns regardingcoeding devices, the Court reaffirms that defendants may
properly prohibit recording devices in the viewing roonsee Ark. Code Ann. § 16-90-
502(e)(5)(C). The Court turns to consider theact of permitting more than one attorney on
guards, other inmates, or the allocation of prison resources.

Arkansas law requires certain persons to be present at an execution:

(A) The director or an assistant designated by the director;

(B) The Department of Correction official icharge of medical services or his or her
designee;

(C)No more than six (6) of the following persons related to a victim of a crime for which
the person is being executed if he or she chooses to be present:
) A spouse;
(i) Any parent or stepparent;
(i) Any adult sibling or stepsibling; and
(iv)  Any adult child or stepchild;

(D) A number of citizens determined by the disechot fewer than six (6) nor more than
twelve (12), whose presence is necessawgtidy that the execution was conducted in
the manner required by law;

(E) Counsel for the person being executed if he or she chooses to be present; and
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(F) The spiritual adviser to the person being executed if he or she chooses to be present.
Ark. Code Ann. § 16-90-502(e)(1).

The parties dispute whether “counsel” is singalaplural for purposes of this provision.
Regardless, assuming, without deciditigt “counsel for the person being executed” refers to a
single attorney, the Court determines that the maxinmiah of persons required by statute is 22.
During her testimony at the evidentiary hearingeblor Kelley testified that there is room to seat
at least 24 individuals in the viewing rodifr. Hr'g Mot. Prelim. Inj. Vol. 4, at 1275)Director
Kelley also testified that the viewing room cdaccommodate one additional person, or 25 people
in total, by placing an additional seat in the rodd)) ( Director Kelley testified that there will be
a corrections officer present in the viewing roomvadl, though it is unclear to the Court whether
the officer would occupy one of the 24 sedds @t 1218). Therefore, there appears to be sufficient
room for at least one additionalrpen to be seated in the viewing room during an execution, even
if all 12 citizen witnesses view the executioithe Court determines that requiring additional
counsel to be present would not impose an ubdugen on space constraints in the viewing room
based on the current evidence before the Court.

Based on the evidence in the record, the Court does not find that accommodations of
plaintiffs’ rights to counsel and access to the cowrduld causéa significant ‘ripple effect’ on
fellow inmates or on prison staffTurner, 482 U.S. at 90 (quotingpnes v. N.CRrisoners’Labor

Union, Inc, 433 U.S. 119, 1383 (1977)). Such accommodations would be made only in the

limited circumstance of thduration of an execution. Accordingaio exhibit attached to Director
Kelley's affidavit, the State of Arkansaxecuted 27 inmates since 1990 prior to the April 2017
executions, amounting approximately to one exeayper year_ (Dkt. No. 28-1, Ex. A). Because

the accommodations sought by plaintiffs are catdisolely to the execution context, the Court
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determines that the accommodation of this right whalek little impact on the allocation of prison
resources generally, and few, if any, ripple efeon fellow inmates or on prison staff. For this
reason, the Court determines that the third factor weighs against the reasonableness of certain of
Director Kelley'sproposed viewing policiesSee Rogb14 F.3d at 798.

Finally, regarding the fourth prong of th@rnertest, [i]f an inmate claimant can point to
an alternative that fully accommodates the prisoner’s rights atinimiscost to valid penological
interests, a court may consider that as evidémaiethe regulation does not satisfy the reasonable
relationship standard.’ld. (quoting Turner, 482 U.S. at 91). In their response to the motion to
dismiss filed by defendants at the outset oflitigation, plaintiffs offeed three accommodations
that they asserted would provide gdate safeguards for plaintiffs’ right to counsel and access to
the courts (Dkt. No. 31, at 381). First, plaintiffs proposed that Director Kellggermit two
attorneys in the viewing area, so that if tleed to communicate with the court or co-counsel in
the warden’s office manifests itself, @ocan communicate with a court andamnsel while the
other remains in the viewing areadontinue to watch the executién.(ld., at 30). Second,
plaintiffs proposed that Director Kelléyermit a witnessing attorney to bring a cell phone into
the prisonwith the device held by prison authoriti&sit brought into the viewing area to be given
to the attorney only if there is a need to emhta court or co-counsel; or, alternatively, permit
witnessing attorneys access to Ap€vided phone lines during the executior(ltl.). Finally,
plaintiffs proposed that Director KelleYpermit the witnessing attorney . . . to witness the
execution from the time Plaiffs enter the death chamber to pronunciation of death, and permit
audio from the death chamber to the viewing area throughout the execytehrat 36-31). All
but the last of these proposals were agreed upon by the parties in their Joint Execution Viewing

Policy and implemented without incident during the April 2017 executions.
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The Court determines that the evidence ia thcord demonstrates readily available
alternatives to Director Kelley’'s viewing polisghat would accommodate plaintiffs’ rights to
counsel and access to the courts. The viewimgnrbas space to seat at least one additional
member of plaintiffs’ legal counsel, and thereeisdence in the record that Director Kelley’s
predecessors have permitted multiple attorneystteess executions. Moreover, defendants have
conceded their aliy “to allow the Prisoners’ attorney® access a landline in the execution

building” (Dkt. No. 29, at 97). During the April 2017 executions, witness attorneys were

permitted to bring a cell phone with no recordingide into the prison with the device held by
prison authorities and with access to the cetbnghby attorneys when necessary during the
execution. Consequently, the Codetermines that, though considiele deference is due to the
judgment of prison administrators regarding mattar prison security, the ready availability of
alternatives weighs against the reasonalskeio¢ Director Kelley’s viewing policieas proposed
prior to the April 2017 executions.
C. Remedy

“It is the role of courts to provide relief to claimants, in indival or class actions, who
have suffered, or will imminently suffer, actualrima it is not the role of courts, but that of the
political branches, to shape the institutions of government in such fashion as to comply with the
laws and the Constitutionl’ewis 518 U.S. at 349. “Itis for ghcourts to remedy past or imminent
official interference with individual inmates’ presentation of claims to the coulds.”

As Lewismakes clear, a district court musctupulously respect the limits on its role, by
not thrusting itself into prison administrati@and instead permitting prison administrators to
exercise wide discretion within the bounds of constitutional rements.”ld. at 363 (alterations,

citations, and internal quotation marks omitted). FurtBeynds recognized that “determining
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the appropriate relief to be ordered present#facult problem.” 430 U.S. at 818 (alterations,
footnote, and internal quotation madksitted). Rather than crafting its own remedy, the district
court in Boundsproperly“charge[d] the Department of Correction with the task of devising a
Constitutionally sound program to assure inmatesess to the courts.ld. at 818-19 (internal
guotation marks omitted). The state respondedavifoposal, which the district court ultimately
approved with minor changes, after condigiobjections raised by the inmateSee idat 819-

20.

For these reasons, the Court memorializes the Joint Execution Viewing Policy entered into
by the parties prior to the April 2017 exeous and followed during the April 2017 executions
(Dkt. No. 62). Per the partiesn-the-record representations, and consistent Batlinds the
Court directs the parties, absent good cause, to abide by the Joint Execution Viewing Policy.

2. Viewing Initial Preparation And Viewing Or Knowing Of Drug
Administration

Plaintiffs next contend that, by preventingithattorneys from seeing and hearing the full
execution, defendants are violating their rightaodess to the courts. Plaintiffs assert that the
prohibition on seeing any part of the execution uh& condemned individual is strapped to the
gurney and intravenous accesestablished fails to provide attognaccess to the entire execution
and violates their right of access to the courts (Dkt 117, 11 50, 57). Plaintiffs also assert that
the prohibition on determining when each drugjected under the Arkaas Midazolam Protocol
prevents their attorneys from verifying that the@xtioners have not materially deviated from the
Arkansas Midazolam Protocol and thereby violates plaintiffs’ righésoéss to the courtsl(, 1
51, 57). Defendants oppose these claims. The @iews these claims differently than the claim

regarding the number of lawyers with access to the court viewing the execution.
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As an initial matter, there is no evidence befbeeCourt that defendants altered from prior
executions this policy or practice regarding whetteunsel are permitteid view and hear the
entirety of what goes on in the execution chaminefyuding the insertion of intravenous lines and
information about when each drug in the Arkas Midazolam Protocol is pushed. More
importantly, however, the Court is not convinced that rights under the First Amendment or 18
U.S.C. § 3599 have been extended to give rise to these particular types of claims.

To prevail on an “acces®-thecourts” claim, the plaintiffs must establislart actual
injury, that is, the hindrance of a nonfrivolous and arguably meritorious underlying legal claim.”
White v. Kautzky494 F.3d 677, 680 (8th Cir. 2007) (citiG@@ristopher v. Harbury536 U.S. 403,

413, 415 (2002), anGasey 518 U.S. at 351). Without an actual injury, this Court does not have
jurisdiction over the claimSee id(stating that the actual-injury requirement concerns standing to
bring a claim);Lewis 518U.S. at 349 (“The requirement that emmate alleging a violation of

Boundsmust show actual injury derives ultimately from the doctrine of stand{oiirig Allen v.

Wright, 468 U.S. 737, 7562 (1984), andvalley Forge Christian Coll. v. Ams. United for

Separation of Church and State, 1854 U.S. 464, 47776 (1982))).Lewisspecifically disclaims

that the right to access embraces a rightltecbvergrievances, and tdigate effectivelyonce in
court” 518 U.S. at 353 (citinBounds 430 U.S. at 825°6).
The Ninth Circuit confronted a similar access claimFirst Amendment Coalition of

Arizona, Inc. v. Rygn938 F.3d 1069, 1080 (9th Cir. 2019). Ryan prisoners sought an

“injunction that would allav witnesses to hear the sounds of the entire execution proceeding, from
the time that the prisoner is brought itb@ execution room to the time of deatHd. at 1073.

The district court denied the injunction, and the Ninth Circuit affirmed.
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The Ninth Circuit cited the two types of rigto access claims generally recognized as
available under the First Amendmeni{(1)] the denial of adequate law libraries and other legal
assistance to prisoners, which prevents them frballenging their sentences and the conditions
of their confinement[, and JRclaims involv[ing] active intedrence with a prisoner’s right to
litigate, such as seizing and withholding the prisoner’s legal fillek.&t 1080 (citations omitted).
The Ninth Circuit highlightedhe Supreme Court’s admonishment frauewis that “the First
Amendment right of access to the courts doesimdude the right of prisoners to ‘discover
grievances| ] and to litigatefettively once in court.”ld. (alteration in original) (quotingewis
518 U.S. at 354). The court noted that the mess’ only purpose for the information they sought
was to facilitate the discovery of colorable constitutional violatid@®ee id. The court concluded
that the inmates were not entitled to such imi@tion, and thus, the claim failed as a matter of law.
See id. but see idat 1082 (Berzon, C.J., dissenting in part) (stating that the inmates plausibly
alleged “that Arizona, throughs deliberate concealment a@iformation about its execution
process, has violated their First Amendment right of accehbs tmourts”).

Absent evidence that defenddnpelicy or practice on these points changed from prior
executions to the April 2017 executions, and gitlenuncertain state of the law with respect to
this type of claimed right, the Court determineat thefendants are entitled to judgment in their
favor on plaintiffs’ claims seeking to permit their attogseto see and hear the full execution,
including the insertion of intravenous lines amfdrmation about when each drug in the Arkansas
Midazolam Protocol is pushed.

V. Conclusion

For these reasons, the Court determines thifahdants are entitled to judgment in their

favor on plaintiffs’ claim one under the Eighth A&mdment and on plaintiffs’ claim two under the
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Eighth Amendment and the Equal Protection €au The Court determines that plaintiffs are
entitled to judgment in their favor, in part, atidit defendants are entitled to judgment in their
favor, in part,on plaintiffs’ daims three and four under the Eissmendment and the right to
counsel under 18 U.S.C. § 3599. The Court ordersf r@dinsistent with theerms of this Order.
Specifically, the Court memorializes the Joint Execution Viewing Policy entered into by the parties
prior to the April 2017 executions and followedrithg the April 2017 executions (Dkt. No. 62),
and, per the partiesn-the-record representations, the Court directs the parties, absent good cause,
to abide by the Joint Execution Viewing Policy.

It is so ordered this 31st day of May, 2020.

Kustwe 4 Pl

Kristine G. Baker
United States District Judge
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Court’s Exhibit A

Defendants’ Request To Admit Exhibits

Page 1

Ruling From Bench Trial Court’s Bench
Exhibit Preliminary Injunction Record Cite* Listed Exhibit Trial Ruling
Defendants’ Exhibit 5 4/11/17 Admitted 229, 362 Yes, Admitted 5/2/19 Admit
Defendants’ Exhibit 6 4/11/17Admitted 229325 Yes Admitted 4/23/19 Admit
Defendants’ Exhibit 1% 4/11/17 Admitted 339 Admit
Defendants’ Exhibit 16 4/12/17 Admitted 777 Yes, Admitted 4/23/19 Admit
Defendants’ Exhibit 25 Not Admitted NotAdmitted
Defendants’ Exhibit 26 4/11/17 Admitted 341-42 Admit
Defendants’ Exhibit 35 4/12/17 Admitted 625 Yes, Admitted 4/29/19 Admit
Defendants’ Exhibit 36 4/12/17 Admitted 625 Admit
Defendants’ Exhibit 37 4/13/17Admitted 981 Admit
Defendants’ Exhibit 38 4/13/17Admitted 981 Admit
Defendants’ Exhibit 39 4/13/17Admitted 981 Admit
Defendants’ Exhibit 4% 4/13/17 Admitted 981 Admit
Defendants’ Exhibit 41 4/13/17Admitted 981 Admit
Defendants’ Exhibit 42 4/13/17Admitted 981 Admit
Defendants’ Exhibit 44 4/13/17Admitted 981 Admit
Defendants’ Exhibit 45 Not Admitted NotAdmitted
Defendants’ Exhibit 46 Not Admitted NotAdmitted
Defendants’ Exhibit 47 4/13/17Admitted 981 Admit
DefendantsExhibit 48 4/13/17Admitted 981 Admit
Defendants’ Exhibit 4% 4/13/17 Admitted 981 Admit
Defendants’ Exhibit 5& 4/12/17 Admitted 625 Admit



Court’s Exhibit A

Defendants’ Request To Admit Exhibits

Page 2

Ruling From Bench Trial Court’s Bench
Exhibit Preliminary Injunction Record Cite* Listed Exhibit ial Ruling
Defendants’ Exhibit 5%  4/13/17 Admitted 983-84 Admit
Defendants’ Exhibit 52 4/13/17Admitted 983-84 Admit
Defendants’ Exhibit 53 Not Admitted NotAdmitted
Defendants’ Exhibit 54 Not Admitted NotAdmitted
Defendants’ Exhibit 55 4/13/17Admitted 987-88 Admit
Defendants’ Exhibit 56 4/13/17Admitted 987-88 Admit
Defendants’ Exhibit 57 Not Admitted NotAdmitted
Defendants’ Exhibit 58 4/13/17Admitted 987-88 Admit
Defendants’ Exhibit 59 4/13/17Admitted 987-88 Admit
Defendants’ Exhibit 60 4/13/17Admitted 987-88 Admit
Defendants’ Exhibit 61 4/13/17Admitted 987-88 Admit
Defendants’ Exhibit 6%  4/13/17 Admitted 980987-88 Admit
Defendants’ Exhibit 63 Not Admitted NotAdmitted
Defendants’ Exhibit 64 4/13/17Admitted 987-88 Admit
Defendants’ Exhibit 65 4/13/17Admitted 987-88 Admit
Defendants’ Exhibit 66 Not Admitted NotAdmitted
Defendants’ Exhibit 67 4/13/17Admitted 987-88 Admit
Defendants’ Exhibit 68  4/13/17 Admitted 987-88 Admit
Defendants’ Exhibit 69 Not Admitted NotAdmitted
Defendants’ Exhibit 7  4/12/17 Admitted 625 Admit
Defendants’ Exhibit 71 4/13/17Admitted 987-88 Admit
Defendants’ Ehibit 72 4/12/17 Admitted 616-17 Yes, Admitted 4/29/19 Admit
Defendants’ Exhibit 78 4/13/17 Admitted 1013 Yes, But Not Admitted Admit

*Record Cite references the point in the preliminarynicfion record where the Exhilwas moved into admission.
**Plaintiffs withdrew their objections to these Exhibits post-trial (Dkt. No. 198, at 27-28 n.2).



