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IN THE UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF ARKANSAS
WESTERN DIVISION

KATELYN WEBB, as guardian and next PLAINTIFFS
friend of K.S. and D.S.; and JERIMEY LAY

and TABITHA LAY, as guardians and next

friends of R.L. and C.L. on behalf of themselves

and all others similarly situated

V. No. 4:17CV00660 JLH

CHELSEA SMITH; STACY HOUCK;

MISCHA MARTIN; and CINDY GILLESPIE

individually and in their official capacities DEFENDANTS

OPINION AND ORDER

The parents of children taken into temporary protective custody by the State of Arkansas
bring this class action against stafficials of the Division of Children and Family Services of the
Department of Human Services (“DHS”) ineth individual and official capacities alleging
violations of the First, Fourth, and FourteeAthendments to the United States Constitution under
42 U.S.C. § 1983. The state officials have filead@ion to dismiss pursuant to Federal Rule of
Civil Procedure 12(b)(1) and (6). For the follownegisons, the motion is granted in part and denied
in part.

l.

To survive a motion to dismiss under FederdeRi Civil Procedure 12(b)(6), a complaint
must contain “a short and plain statement of the claim showing that the pleader is entitled to relief.”
Fed. R. Civ. P. 8(a)(2). Although detailed fat@léegations are not required, the complaint must
set forth “enough facts to state a clainretief that is plausible on its face Bell Atl. Corp. v.
Twombly 550 U.S. 544, 570, 127 S. Ct. 1955, 1974, 167L2H 929 (2007). “A claim has facial
plausibility when the plaintiff pleads factual contéimat allows the court to draw the reasonable

inference that the defendant is liable for the misconduct allegieshtroft v. Igbgl556 U.S. 662,
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678, 129 S. Ct. 1937, 1949, 173 L. Ed. 2d 868 (2009). The Court accepts as true all of the factual
allegations contained in the colamt and draws all reasonable inferences in favor of the nonmoving
party.Gorog v. Best Buy Co., In@60 F.3d 787, 792 (8th Cir. 2014)he complaint must contain
more than labels, conclusions, or a formulaidtagion of the elements of a cause of action, which
means that the court is “not bound to acceptras a legal conclusion couched as a factual
allegation.” Twombly 550 U.S. at 555, 127 S. Ct. at 1965.

.

The plaintiffs allege three categories fefleral claims: (1) Webb and the Lays claim
separately from the class that the seizures of their children were unconstitutional; (2) Webb and the
Lays claim separately from the class that they were deprived of an opportunity to be heard in a
timely manner after the seizures; and (3) Webb amdldlys claim on behalf of themselves and the
proposed class that the Arkansas statutes giongtime provision of post-deprivation hearings to
parents of seized children are constitutionally defiti The statutes at issue are Ark. Code Ann.

8§ 12-18-1001, which authorizes taking childretoiprotective custody for up to 72 hours without
a hearing, and Ark. Code Ann. 8§ 9-27-314, which governs the pertinent court procedures.

The amended class action complaint allegesdtowing facts. Katelyn Webb is a mother
of two. On June 28, 2017, a juvenile court jailed her for contempt and DHS seized her children.
Webb was released from jail on July 3. Document #1-2 at 61. Chelsea Smith, a Family Services
Worker, petitioned the court on July 5 for anpaxte order for emergency custody. Smith alleged
that Webb was incarcerated and that no relativieiend was willing or able to take temporary
custody of the children. The coertered the order on July 5 as&t a probable cause hearing for
July 12. Smith sent a text message to Webb on July 11 informing her that the court cancelled the

hearing. The court reset the hearing for July \B@bb appeared and informed that court that she



did not want appointed counsel. The court cargd the hearing until July 26, when the court found
that probable cause existed for removal of the children from Webb’s custody at the time they were
seized. The court did not find that the childmere neglected and restored custody to Webb.

Jerimey and Tabitha Lay have three children. On May 1, 2017, DHS seized the children
based on a suspicion of abuse or neglect. Jacygk, a Family Services Worker, petitioned the
court on May 3 for an ex parte order for emexecustody. The court entered the order on May
5 and set a probable cause hearing for May 8.h€hang did not conclude on May 8 and the court
ordered that the children be returned to Tabitha on May 10 unless tmewthok litem objected.
The attorney ad litem objected and the court getdmclusion of the hearing for May 12. After the
hearing, the children were returned to Tabitha pantsto a safety plan by which the Lays were to
keep DHS apprised of the children’s whereabod&imey was not permitted to have any contact
with the children and was not allowed to stay at the home.

Cindy Gillespie is the Director of DHS. MisciMartin is the Director of the Division of
Children and Family Services. The amendedschdion complaint alleges that Gillespie and
Martin approved and ratified the actions of i8Bmand Houck, and failed to properly train and
supervise DHS employees.

[1.

The defendants maintain that the plaintifésnot have Article Ill standing. The “irreducible
constitutional minimum?” of standing consists of three eleme$de. Lujan v. Defenders of Wild)ife
504 U.S. 555, 560, 112 S. Ct. 2130, 2136, 119 L. Ed. 2d1®3®P]. “The plaintiffs must have (1)
suffered an injury in fact, (2) ¢ is fairly traceable to the condwf the defendant, and (3) that is
likely to be redressed by aviarable judicial decision.”Spokeo, Inc. v. Robin$36 S. Ct. 1540,

1547, 194 L. Ed. 2d 635 (2016). The plaintiff hastthien of establishing these elements, which



at the pleading stage may be met by clearly alleging facts demonstrating each e\amémiv.

Seldin 422 U.S. 490, 498-99, 95 S. Ct. 2197, 45 L. Ed. 2d/Bg35). Itis established that parents
have a fundamental right to the custody of their carlcand the deprivation of that right is an injury

in fact. The issue concerns thecond element. The defendants argue that they did not cause the
injuries the plaintiffs allege.

The amended complaint alleges that DHS seized the plaintiffs’ children prior to the juvenile
courts’ ex parte orders. Then, post-deprivatiearings were not held in a timely manner. The
defendants note that they were not present aheasings, nor do they have the authority to cancel
or schedule hearings. Document #17 at 3. Howéwegseizure of the childnedid lead to the court
proceedings, the amended complaint alleges tbaizure of the Lays’ children was unlawful, and
the amended complaint alleges that Smith did not petition the court for emergency custody within
the time required under Arkansas law. “At the plegdtage, general factual allegations of injury
resulting from the defendant’s conduct may sufficeujan, 504 U.S. at 561, 112 S. Ct. at 2137.
The alleged injuries can fairly be traced to thieddants. Based on the allegations in the amended
complaint, the plaintiffs have Article Ill standinggeek damages for the seizures of their children
and the alleged lack of due process following those seizures.

Although the plaintiffs have standing to seekndges for the seizures of their children and
the lack of due process, it is not clear thaythave standing to clenge the constitutionality of
the statutes at issue. The third element of the standing test—redressability—presents a hurdle to
them because “[t]he alleged injury—[Arkansagesnporary removal of their children—has already
occurred and will not necessarily occur agai®de v. Kearney329 F.3d 1286, 1292 (11th Cir.

2003). InKearney the court found that the redressabikfigment was met because the record



indicated the likelihood that the plaintiffs wowddcounter similar state action under the statute in
the future.Id. at 1293. Nothing of the sort is alleged here.

The redressability issue is closely related second issue that the parties have not raised
but which the Court has an obligation to rasa sponteand that is the issue of mootness. The
plaintiffs’ challenges to the constitutionaliy Ark. Code Ann. 8 12:8-1001 and 8§ 9-27-314 raise
the question of whether there is a live caseontroversy, as well as whether the plaintiffs have
established redressabilitiee Campbell-Ewald Co. v. Gom#36 S. Ct. 663, 669, 193 L. Ed. 2d
571 (2016). Article Il prohibits a courtdm hearing claims that are modaiife Investors Ins. Co.
of Am. v. Fed. City Region, Iné87 F.3d 1117, 1121 (8th Cir. 2012lror a declaratory judgment
to issue, there must be a dispute which ‘calts for an advisory opinion upon a hypothetical basis,
but for an adjudication of present right upon established faétstitroft v. Mattis431 U.S. 171,
172,97 S. Ct. 1739, 1740, 52 L. Ed. 2d 219 (1977) (quatatga Life Ins Co. v. HawortB00 U.S.
227,242,57 S. Ct. 461, 465, 81 L. Ed. 617 (1938p;also Medimmune, Inc. v. Genetech, 59
U.S. 118, 126-33, 127 S. Ct. 764, 770-75, 16@&d. 2d 604 (2007) (explaining the case-or-
controversy requirement as it relates to the Declaratory Judgment Act). “Past exposure to illegal
conduct does not in itself show a present casemtraversy regarding [declaratory] relief . . . if
unaccompanied by any continuing, present adverse efféditaés v. Ark. Judicial Discipline and
Disability Comm’n 734 F.3d 830, 835 (8th Cir. 2013) (holdihat requests for declaratory relief
were moot) (quoting’Shea v. Littleton414 U.S. 488, 495-96, 94 S. Ct. 669, 38 L. Ed. 2d 674
(1974)).

The plaintiffs claim to have suffered frdtre defendants’ unconstitutional practices, which
they allege were permitted by the challenged statutes. Section 12-18-1001(b) authorizes certain

DHS employees to take children into custodyhwitt the consent of the parents for up to 72 hours



and 88 9-27-314 and 315 mandate that the circuite@msue ex parte orders for emergency custody

to remove children from the cusly of the parents if certainrcumstances are present and then
provide a hearing within five days. The plaintlisk a legally cognizable interest in whether these
statutes pass constitutional muster. The alleged injuries—the temporary removal of the plaintiffs’
children by DHS officials and the subsequent yi@igudicial review—have already occurred and

the amended complaint does not allege that Webtharichys are at risk of these injuries occurring
again. There is no threatened action by DHS agdiebb or the Lays. Therefore, there is no live
case or controversy and the plaintiffs have failegbtablish that the requested declaratory judgment
will redress the constitutional injuries alleged.

The same result obtains with respect to the plaintiffs’ claims for injunctive relief. The
Eleventh Amendment bars suits brought against a state,agency, or staifficials acting in their
official capacities in federal courts by her owtizens, as well as those of another St&delman
v. Jordan 415 U.S. 651, 662-63, 94 S. CB47, 1355, 39 L. Ed. 2d 662 (1978gminole Tribe v.
Florida, 517 U.S. 44, 74,116 S. Ct. 1114, 1132, 134d..28 252 (1996). Nonetheless, under the
Ex Parte Youngloctrine, a plaintiff may file suit againstate officials actig in their official
capacities seeking prospective injunctive relief for ongoing violations of federalSaminole
Tribe, 517 U.S. at 74, 116 S. Ct. at 1132. Webb antdkie concede that the Eleventh Amendment
bars claims for money damages under § 1983 agamslefendants in their official capacities but
maintain that th&x Parte Youngxception applies in this case.

To determine whetheEx Parte Youngapplies, the Court “need only conduct a
‘straightforward inquiry into whether [the] complaalleges an ongoing vidian of federal law and
seeks relief properly characterized as prospectiwetizon Md., Inc. WRub. Serv. Comm’n of Md.

535 U.S. 635, 645, 122 S. Ct. 1753, 152 L. Ed. 2d 871 (2002) (qudéing v. Coeur d’Alenes21



U.S. 261, 296, 117 S. Ct. 2028, 138 L. Ed. 2d 438 (199¥pbb and the Lays request injunctive
relief requiring Martin and DHS to provide a paprivation hearing within three days after
children are seized or within anoth@paopriate time to be set by the Coud. at 11, 1 43. There
is no ongoing violation of federal law; this is a case in which federal law is alleged to have been
violated over a period of time in the past. s@ay was restored to the plaintiffs after post-
deprivation hearingsex Parte Youngloes not apply and the defendants are entitled to sovereign
immunity in their official capacities.

V.

The plaintiffs claim that the seizures of their children violated the First, Fourth, and
Fourteenth Amendments. Smith seized Weldbigdren when a juvenile court jailed her for
contempt and no appropriate relative or friend axaslable to care for the children. Houck seized
the Lays’ children based on suspicion of abuseegtect. A designateamployee of DHS may take
a child into custody for up to 72 hauwithout the consent of the pateéf the child is neglected,
dependent, or in immediate danger. Ark. Code Ann. § 12-18-1001. If there is probable cause to
believe that immediate emergency custody is nepgssarotect the health or physical well-being
of the child, the circuit court glfl issue an ex parte order for emergency custody removing the child

from the custody of the parent. Ark. Code A8®-27-314(a)(1). The amended complaint alleges

! The defendants also argue that this acthmukl be dismissed because the plaintiffs failed
to notify the Attorney General of their constitutibonhallenges to Arkansas statutes as required by
Ark. Code Ann. 8§ 16-111-106(b). Theapitiffs correctly observe that that statute is a state rule of
procedure which does not apply in federal coline issue under the federal rules would be whether
all of the required parties have been joined pamsto Federal Rule of Civil Procedure 19, and that
issue hinges “on whether effective relief could be awarded on the basis of those officials actually
before the court.” Charles Alan Wright, Arthiar Miller, and Mary Kay Kane, Federal Practice &
Procedure: Civil 3d § 1617 (2001). Even if thairwls were not otherwise dismissed, it does not
appear that the Court could give effective fek@h respect to the constitutionality of Ark. Code
Ann. 88 9-27-314 and 315 inasmuch as those stajatesn court procedures over which the named
defendants have no control.



that emergency ex parte orders were entarafebb’s case and in the Lays’ case, which gave
temporary custody of the children to DHS. Document #12 at 3, 5, 11 6, 19. Webb and the Lays
attack those orders, maintaining that they were based on false allegitiats3, 12, Y 6, 59-60.

TheRooker-Feldmawloctrine bars state court losers from obtaining federal review of state
court judgmentsSee Exxon Mobil Corp. v. Saudi Basic Indus. C&4 U.S. 280, 284, 125 S. Ct.
1517,161 L. Ed. 2d 454 (200%arsjens v. Piper845 F.3d 394, 406 (8th Cir. 2017). The doctrine
only applies when “the federalisis commenced after the state court proceedings have ended.”
Dornheim v. Sholes430 F.3d 919, 923 (8th Cir. 2005). District courts lack subject matter
jurisdiction over challenges to state court decisions in judicial proceedings, with the exception of
habeas corpus petition€harchenko v. City of Stillwate47 F.3d 981, 983 (8th Cir. 1995) (citing
Dist. of Columbia Court of Appeals v. Feldmd60 U.S. 462, 476, 103 S. Ct. 1303, 1311, 75 L. Ed.
2d 206 (1983)Rooker v. Fidelity Trust Cp263 U.S. 413, 416, 44 S. Ct. 149, 150, 68 L. Ed. 362
(1923)). “The doctrine precludes district codrtsn obtaining jurisdiction both over the rare case
styled as a direct appedRqoker 263 U.S. at 416, 44 S. Ct. 148§ well as more common claims
which are ‘inextricably intertwirg# with state court decisiong=¢ldman 460 U.S. at 483, 103 S.

Ct. 1303].” Simes v. Huckabe854 F.3d 823, 827 (8th Cir. 2004).

Based on the amended complaint, the state-court proceedings are compRaiekier-
Feldmanpurposes.See Dornhein430 F.3d at 924 (holding that preclusion law, notRbeker-
Feldmandoctrine, applies when state-court proceedings are incomplete). An ex parte order for
emergency custody is not a final, appealable order under Arkansas Supreme Court Rule 6-9(a);
Harris v. Ark. Dep’t of Human Sery22015 Ark. App. 508, 5, 470 S.W.3d 316, 319 (refusing to
address grandmother’s argument on appeal that no emergency existed at the time DHS took

emergency custody of the grandchild). Howetles,juvenile court entered its adjudication order



in Webb’s case on July 26, 2017, ahe juvenile court entered its adjudication order in the
Lays'case on May 12, 2017. An adjudication ordea ichild custody cass a final appealable
order. Ark. R. App. P. 2(c)(3)(A). The designatieak for appeal has run oubrk. R. App. P. 4(a).
Therefore, the proceedings are complete.

Webb alleges that Smith lied to the courbat whether she was incarcerated and whether
there was an appropriate friend or relative to care for the children. Document #12 at 3, § 5. The
Lays allege that Houck did not have reasonahigpicion of child abuse or neglect, but she
petitioned the court for emergency custody anywdyat 15, § 60. The juvenile courts, based on
state law and the allegations presented to thg®mith and Houck ithe emergency petitions,
issued ex parte emergency custody orders temifyostipping the plaintiffs of custody. Then, the
juvenile court entered an adjudication ordeWrbb’s case finding that probable cause existed at
the time of removal. Docume#ii2 at 5, § 13. In the Lays’ casiee court allowed the children to
return home with the mother under a safety plan, an element of which required Mr. Lay to reside
outside the home and have no contact with the childcerat 6, § 22. Although the complaint does
not explicitly allege that the juvenile coudund probable cause for Houck’s seizure of the three
Lay children, that the court required the safety placessarily means that the court determined that
probable cause for the seizure existed. By suing in federal court for money damages on grounds that
the seizures of their children violated their fedléliee process rights as parents, the plaintiffs are
complaining of an injury caudeby the state court judgmentSee Hoblock v. Albany Cnty. Bd. of
Elections 422 F.3d 77, 87-88 (2d Cir. 2005) (explaining wRemker-Feldmampplies). Because
whether the plaintiffs are entitled to relief hingg®n this Court finding that the emergency ex parte
orders and the adjudication orders were wronglyidked, the claims are inextricably intertwined

with the state court decision&oodman ex rel. Goodman v. Sip®s9 F.3d 1327, 1332 (11th Cir.



2001). The same is true of the Laglaim that the final order violat their right of association and
their right to parent: those claims are inextricabtgrtwined with the state court decisions. Only
the Supreme Court may hear appeals from state-court judgments.

Finally, the Eighth Circuit has stated that Rwoker-Feldmarmo apply, the plaintiffs must
have had a reasonable opportunity to presemt ¢haims in an earlier state proceedii8ge Niere
v. St. Louis Cnty., Mp305 F.3d 834, 837 (8th Cir. 2002). The juNe division of the circuit court
is a trial court of general jurisdiction and, as such, may entertain constitutional challeeefak.
Const. amend. 80, 8§ Bjppram v. Ark. Dep’'t of Human Sery2016 Ark. App. 437, 4, 502 S.W.3d
553, 567. Webb and the Lays were parties to tespective juvenile court proceedings and they
allege that they participadl in those proceedingsSee Hoblock422 F.3d at 89. They had a
reasonable opportunity to challenge the truthfsgnef the DHS officials’ allegations and the ex
parte emergency orders in the juvenile courterétore, this Court does not have jurisdiction over
the defendants’ claim that the initial act of @nmg the plaintiffs’ children without a prior court
order violated the plaintiffs’ due process rightSf. Goodman259 F.3d at 1334-35 (applying
Rooker-Feldmaro juvenile proceedings similar to those hedejinson v. Missouri Dep’t of Soc.
Servs,. No. 15-CV-00391-DGK, 2016 WL 654272%/.D. Mo. Nov. 2, 2016) (samelord v.
Hermanson755 F. Supp. 2d 1028 (D.N.D. 2010) (same).

Next, the plaintiffs claim that the failurée provide prompt post-deprivation hearings
violated their rights to procedural due process guaranteed by the Fourteenth Amendment. The
Rooker-Feldmamloctrine does not bar the Court’s consideration of this claim because it does not
call into question a state court judgment. The ploeess clause of the Fourteenth Amendment
says, in relevant part, that no state shall “depaiweperson of . . . liberty . . . without due process

of law.” U.S. Const. amend. XIV, 8§ 1. Webb alleges that Smith seized her children on June 28,
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2017, but that the probable cause hearing did not take place until July 26. The Lays allege that
Houck seized their children on May 1, 2017, budiabable cause hearing did not begin until May
8 and did not conclude until May 1Zhe Eighth Circuit explained whetnecessary to state a claim
for procedural due process:

“To set forth a procedural due process wiola, a plaintiff, first, must establish that

his protected liberty or property interesaisstake. Second, the plaintiff must prove

that the defendant deprived him of such an interest without due process of law.”

Gordon 168 F.3d at 1114 (internal citation ied). “Due process is a flexible

concept, requiring only ‘such procedural protections as the particular situation

demands.”Clark v. Kan. City Mo. Sch. Dist375 F.3d 698, 702 (8th Cir. 2004)

(quotingMathews v. Eldridge424 U.S. 319, 334, 96 S..(393, 47 L. Ed. 2d 18

(1976)). “The fundamental requirement of gwecess ‘is the opportunity to be heard

at a meaningful time and ameaningful manner.1d. (QuotingMathews 424 U.S.

at 333, 96 S. Ct. 893).
Schmidt v. Des Moines Pub. S¢lbs5 F.3d 811, 817-18 (8th Cir. 201The plaintiffs have shown
that the state infringed on a cognizable libertyregé “As a general matter, parents have a liberty
interest in the ‘care, custody, and management of their childi@wifiies v. Kofka419 F.3d 709,
713 (8th Cir. 2005) (quotinilanzano v. South Dakota Dep’t of Soc. SelG.F.3d 505, 509-10
(8th Cir. 1995)). This interest is limited byetlstate’s compelling interest in protecting minor
children and when emergency circumstances asept, a child may be removed from a parent’s
custody without prior judicial authorizatiortsee Whisman v. Rinehattl9 F.3d 1303, 1309 (8th
Cir. 1997). The defendants arghey are etitled to qualified immunity from any claim that the
plaintiffs were deprived of procedural due process.

A state official sued in his individual cagity may invoke the affirmative defense of
gualified immunity. See Harrington v. City of Council Bluffs, low&r8 F.3d 676, 679 (8th Cir.
2012). Qualified immunity “will be upheld oa 12(b)(6) motion only when the immunity is

established on the face of the complaintveaver v. Clarke45 F.3d 1253, 1255 (8th Cir. 1995).
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The Supreme Court has characterized qualified inityas “an immunity from suit rather than a
mere defense to liabilityMitchell v. Forsyth472 U.S. 511, 526, 105 S. Ct. 2806, 86 L. Ed. 2d 411
(1985). Qualified immunity balances the neetlatd public officials accountable with the need to
shield those officials from harassment, digiatg and liability when they act reasonably, which is
why “the driving force behind créan of the qualified immunity doctrine was a desire to ensure that
insubstantial claims against government offieiwill be resolved prior to discoveryd. (internal
guotation marks omitted).

A two-step inquiry determines whether a government official is entitled to qualified
immunity: “(1) [whether] the facts, viewed in the light most favorable to the plaintiff, demonstrate
the deprivation of a constitutional or statuterght[ ] and (2) [whether] the right was clearly
established at the time of the deprivatialohes v. McNeesé75 F.3d 1158, 1161 (8th Cir.2012)
(quoting Parrish v. Ball 594 F.3d 993, 1001 (8th Cir.2010)). “The defendants are entitled to
qualified immunity unless the answeitoth of these questions is yed/inslow v. Smith696 F.3d
716, 731 (8th Cir.2012) (quotingcCaster v. Clauser684 F.3d 740, 746 (8th Cir.2012)). Courts
may address either step firBearson v. Callaharb55 U.S. 223, 236, 129 S. Ct. 808, 818, 172 L.
Ed. 2d 565 (2009). The right to a prompt post-degpion hearing was clearly established at the
time DHS took temporary, emergency custody @f thildren. The issue is whether the facts
demonstrate the deprivation of a constitutional or statutory right.

Arkansas law provides that “[flollowing the issuance of an emergency order, the circuit court
shall hold a probable cause hearing within five (5)rmss days of the issuance of the ex parte order
to determine if probable cause to issue the emeggerder continues to exist.” Ark. Code Ann. §
9-27-315(a). This statute does not determihat process is due under the constitutiGleveland

Bd. of Educ. v. Loudermjlt70 U.S. 532, 541, 105 S. Ct. 1487, 84 L. Ed. 2d 494 (198&pies

12



419 F.3d at 716. Generally, due process entitles a pgegpoived of a libertynterest to notice and

an opportunity to be heardMathews 424 U.S. at 348, 96 S. Ct. at 909. Here, the issue is an
opportunity, post-deprivation, to be heard. Wdldgas that the court did not hold a probable cause
hearing until 21 days after the ex parte order aad_Hys allege that the court did not complete a
probable cause hearing until seven days after tlgad® order. The hearing in Webb’s case was
clearly held outside of the time frame providethia statute. The hearing in the Lays’ case clearly
concluded outside of the time frame provided mgtatute. However, the defendants did not have

the authority to set hearings. The amended complaint repeatedly allegesdbattttescheduled

or delayed the hearings. Document #12 at 4, {1 10-11, 12, 19-22. The Lays were represented by
counsel who objected to the timeliness of the post-deprivation headdingt 12, § 20.

The state courts involved are not parties todbton. While the plaintiffs complain that the
defendants employed a “will-call policy” pursuanttbich they waited passively for the court to
schedule hearings, they cite to no authority exdhild custody context dictating that child services
workers have an affirmative duty to ensthe court schedules prompt heariidg. at 4, 1 10. The
defendants are entitled to qualified immunity from any constitutional claim based on the delayed
probable cause hearings.

It is within the defendants’ responsibilignd authority, however, to initiate judicial
proceedings promptly once a child has been seidéthen the state deprives parents and children

of their right to familial integrity, even in a@mergency situation, without a prior due process

2 The plaintiffs rely orHayes v. Faulkner Cnty., Ark388 F.3d 669, 674 (8th Cir. 2004), in
which the Eighth Circuit held that Faulkner County’s policy of sitfimy the names of pre-
appearance detainees to the court and thatingidor the court to schedule a hearing was
deliberately indifferent to detainees’ due procegists. The issue was a pretrial detainee’s right to
a prompt appearance in court after arrest by warrant. The individual defenéanliiiner, a jailer,
was required by Arkansas law to ensure that a pretrial detainee appeared before a judge without
unnecessary delay.

13



hearing, the state has the burden to initiate prqundptial proceedings to provide a post deprivation
hearing.” Whisman 119 F.3d at 131kee also K.D. v. Cnty. of Crow Wijmt4 F.3d 1051, 1056,
n.6 (8th Cir. 2006) (acknowledging the state’s burdanitiate prompt judicial proceedings when
a child is removed from parental custody withawourt order). The aanded complaint alleges
that Smith did not initiate judicial proceedingstil seven days after DHS took custody of Webb’s
children. Document#12 at 3, Bouck, however, initiated judicial pceedings just two days after
DHS took custody of the Lays’ childremd. at 5, 1 19.

As explained, under Arkansas law a DHS aeygpk initiates judicial proceedings by filing
with the circuit court a petition for emergency custody. A designated employee of DHS may take
a child into state custody for up to 72 hours withthé consent of the parent if the child is
neglected, dependent, or in immediate dandek. Code Ann. § 12-18-1001. Upon the filing of
a petition by a designated employee of DHS, the circuit court shall issue an ex parte order for
emergency custody removing the child from the @iygiof the parent if #re is probable cause to
believe that immediate emergency custody is nepessarotect the health or physical well-being
of the child. Ark. Code Ann. § 9-27-314(a)(1). eTéx parte order includes notice to the parents
named in the petition of the right to a hearing trad a hearing will be held within five business
days of the issuance of the ex parte order. Ark. Code Ann. § 9-27-314(b)(1).

The amended complaint alleges that Webb’s children were in DHS custody for
approximately seven days before Smith filed a petition in the juvenile court, triggering notice to
Webb of her right to a hearing. Smith failed to meet her burden to initiate prompt judicial
proceedings to ratify her decision to takesegency custody of Webb’s children and notify Webb
of her right to a hearingSee Gomes v. Woo4b1 F.3d 1122, 1128 (10th Cir. 2006) (collecting

authority). Seven days is too long for a parent to wait after her child has been removed to receive

14



notice of her rights under the la®ee Swipiet19 F.3d at 715 (reasoning that if seven days is too

long for a car owner to wait for a post-deprivati@aring after his or her car has been towed and
impounded, then a parent should not have to wait seventeen days after his or her child has been
removed for a hearing). Webb has sufficiently alieti@t she did not receive all of the processes

to which she was entitled under the FourteentreAdment. Smith is not entitled to qualified
immunity from Webb’s procedural due procetsim. Houck, however, is entitled to qualified
immunity from the Lays’ procedural due process claim. The amended complaint alleges that the
Lays’ children were only in DHS custody for appimately 48 hours before Houck filed a petition

with the court, which is a reasonable amount of time.

Webb also maintains that Martin and Gillespie, as supervisory officials, are liable for Smith’s
failure to initiate prompt judicial proceedjs. Document #12 atB-15, 1 23-30, 63-64. Claims
based on respondeat superior are not cognizable under sectioP®883:. Dobbs649 F.2d 608,

609 (8th Cir. 1981). However, a supervisory offiainay be liable based on a theory of direct
liability if that official fails to properly train, supeise, direct or control the actions of a subordinate
who causes injurySee Whismari19 F.3d at 1311. Webb alleges that Martin and Gillespie knew
about, approved, ratified, and encouraged Smatt®ns, and trained DHS officials like Smith to

act the way she is alleged to have actedisidhise. Document #12 at 15-20, 11 63-80. The Court
must accept the facts alleged in the amended complaint as true. Qualified immunity is not
established on the face thie amended coplaint. See Weaved5 F.3d at 1255. Webb’s § 1983
claims against Martin and Gillespie based on their failure to properly train, supervise, direct or
control the actions of Smith who caused injuryMebb when she allegedly failed to initiate prompt

judicial proceedings survives the motion to dismiss.
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CONCLUSION
For the foregoing reasons, the motion to désnthe amended complaint is GRANTED IN
PART and DENIED IN PART. Albf the claims of Jerimey Lay and Tabitha Lay are dismissed.
All claims against Stacy Houck, individually amdher official capacity, are dismissed. All of
Katelyn Webb’s claims against Chelsea Smith, Mischa Martin, and Cindy Gillespie, individually
and in their official capacities, are dismissedept her claims against them in their individual
capacities for failure to initiate prompt judicial proceedings.

IT IS SO ORDERED this 20th day of March, 2018.

§. Feon (oo

J. YFEON HOLMES
UNITED STATES DISTRICT JUDGE
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