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INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF ARKANSAS
WESTERN DIVISION

GARY REECE PLAINTIFF
V. Case No. 4:17-cv-00787-K GB

BANK OF NEW YORK MELLON,

TRUSTEE FOR CIT MORTGAGE

LOAN TRUST 2007-1;

WILSON & ASSOCIATESPLLC DEFENDANTS

OPINION AND ORDER

Before the Court is a motion for summary judgment filed by deferi@tamit of New York
Mellon, as Trustee for CIT Mortgage Loan Trust 2A07Mellon”) (Dkt. No. 14). Plaintiff Gary
Reece responded in opposition to the motion (Dkt. No. 18), and Mellon replied (Dkt. N&019).
the following reasons, the Court grants Mellon’s motion for summary judgment and enters
judgment in favor of Mellon.

l. Factual Background

The following facts are taken from Mellon’s statement of uncontested fastgpport of
its motion for summary judgment (Dkt. No. 16), unless otherwise ndfiedReecesetsforth facts
he maintains are in dispute s statement of contestéatcts anchis response to the motion for
summary judgment (Dkt. N0 18-1, 18).

Mr. Reece executed a $144,000.00 note on June 4, 2004, in favor of Wilmington Finance,
a division of AIG Savings Bank (“Wilmington.The note is secured by a mortgage executed by
Mr. Reece, which encumbers real property located at 1015 N. Mississippi RoadRbit#e

Arkansas (the “Property’(Dkt. No. 16, 11 1-2).

1 Mr. Reece claims that his original mortgage was with Wilmington Financeiséodiv
of AIG Federal Savings Bank (Dkt. No. 18, at 1).
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According to Mellon, the loan was assigned from Wilmington to CIT Group/Consumer
Finance, Inc. (“CIT”) andthenCIT assigned the |loato Mellon (Dkt. No. 16, 11 31). Mellon
maintains thar. Reece, but not the lender, signed a “stipulation agreement” on January 22, 2010
(the “2010 Agreement”)(Dkt. No. 182), in which Mr. Reeceagreed to make a discounted
reinstatement payment in exchange for forbearance of forecl@kireNo. 16, 15).

Mr. Reeceadmitsthat the mortgage was assigned numerous timesnanttainsthat, at
one time, it was held by Vericrest Financial, Inc. (fi¢eest”) (Dkt. Nos. 18, at 1; 181, 1 1. Mr.
Reece asserthat, at least as of January 2010, Vericrest held itself out to Mr. Reece as the owne
of his mortgagéDkt. No. 18,at 1-2). Mellon does not appear to dispute that Vericrest was a prior
mortgage servicer for Mr. Reece’s mortgage (Dkt. No-114 13). Mr. Reecasserts that he and
Vericrest entered intthe 2010 Agreemenand Mr. Reece characterizes thisdsnding contract
regarding the mortgad®kt. No. 182). Accordingto Mr. Reece, he and Vericrest negotiated the
2010 Agreementand when his mortgage wasereafterassigned to Mellon, Mellon was an
assignee of the 2010gfeemen{Dkt. No. 18 at 2 Dkt. No. 18-1, T 4).

Mr. Reece claims thaper the 2010 Agreemerite was to make an initial payment in the
amount of $5,223.61 to Vericrest on or before February 26, @KtONo. 18, at 2) On February
24, 2010 Mr. Reece claims that he tendered payment ¢8GB500 but that Vericrest refused to
accept the paymefiDkt. No. 18, at 2; Dkt. No. 18-1, T 6He asserts that Vericrest breached the
2010 Agreement by failing to accept his initial payment (Dkt. No. 18,2atfikt. No. 181, 1 2).

He maintains that, sinceahdate, Vericrest and Mellon have refused to aquapnhents from him
(Dkt. No. 18, at 12). As a result Mr. Reeceasserts that Vericrest and Mellon bresdtthe
contract He also maintains that this breach by Vericrest and Mellon excduisefiirther

performarce under the 2010 Agreemefd.(at 2 Dkt. No. 18-1, 1 7).



According to Mellon, Mr. Reece as the borrower was involved in 2010 litigation &gains
the prior trustee for the subject loan involving the ability of a national bankingiassodo
foreclose without registration with the state baglkanathority(Dkt. No. 16, I 6) Mellon maintains
thatthe 2010 litigationwhich was a class actipdid not involve Mr. Reece’s defenses to the
foreclosure that are now pending before this Cddrt { 7).

Mr. Reeceacknowledges thabn October 15, 2@, he filed his initial lawsuit challenging
the privity of contract with Mellon and Mellon’s ability to avail itself of rjodicial foreclosure
procedures (Dkt. No. 18, at 3Reece v. Bank of N.Y. Mellor60 F.3d 771, 773 (8@ir. 2014).
According toMr. Reece, that litigation lasted from October 15, 2010, to July 23, 2014; had the
effect of preventing any foreclosure proceedings; and therefore tolldiahitegions period for
any breach of contract clai@kt. No. 181, 1 89, 11). In that case, &emporary restraining
order was entered in Mr. Reece’s favor initially, but the case eventually wassisgby the
district court The Eighth Circuit Court of Appeals affirmed the dismissal on July 23, 2di4.
Reece asserts that the 2010 litigatsmught a remedy superior to Mr. Reece’s current breach of
contract claim (Dkt. No. 18, 1 10). Mr. Reece contends that Mellon did not take any action
initiate foreclosure proceedingstil 2017, over three yearafter the conclusion of the initial
litigation (Dkt. No. 18, at 3).

Mellon maintains thaMr. Reece has not made a regular monthly payment since October
2009(Dkt. No. 16, 18). Mellon has maintained taxes, insurance, and homeowners’ association
dues on the Property since 2008, 1 9) Mr. Reece has not attempted to reinstate the (laan
1 10). Mr. Reece has not attempted to pay off the Iddn I 11) Mr. Reece does not appear to

dispute these facts.



On September 5, 2017, Mellon, through its counsel, sevit.t®eece a Notice ddefault
and Intent to Sel(ld., § 12) On October 12, 2017, Mellon’s counsel recorded an affidavit
outlining its compliance with the Arkansas Statutory Foreclosure(l4cty 13) To date, he
parties have been unable to reach a settlement agre@defitl4).

. Legal Standard

Summary judgment is proper if there is no genuine issue of material fact for trial.
UnitedHealth Group Incorporated v. Executive Risk Specialty Ins.870. F.3d 856, 861 (8th
Cir. 2017) (citing Fed. R. Civ. P. 56). Summary judgment is proper if the evidence, whauvi
in the light most favorable to the nonmoving party, shows that there is no genuine isstexiaf ma
fact and that the defendant is entitled to entry of judgment as a matter o€&lotex Corp. v.
Catrett 477 U.S. 317, 322 (1986). “Where the record taken as a whole could not lead a rational
trier of fact to find for the noimoving party, there is no genuine issue for friglohnson Regional
Medical Ctr. v. Halterman867 F.3d 1013, 1016 (8th Cir. 2017) (quotMagtsushita Elec. Indus.

Co. v. Zenith Radio Corp475 U.S. 574, 587 (1986)). A factual dispute is genuine if the evidence
could cause a reasonable jury to return a verdict for either pislityer v. Local 373513 F.3d

854, 860 (8th Cir. 2008). The mere existence of a factual dispute is insufficient alone to bar
summary judgment; rather, the dispute must be outcome determinative under dilengriew.”
Holloway v. Pigman884 F.2d 365, 366 (8th Cir. 1989).

However, parties opposing a summary judgment motion may not rest merely upon the
allegations in their pleading8uford v. Tremayner47 F.2d 445, 447 (8th Cir. 1984). The initial
burden is on the moving party to demonstrate the absence of a genuine issue of mdterial fac
Celotex Corp.477 U.S. at 323. The burden then shifts to the nonmoving party to establish that

there is a genuine issue to be determined at fialdential Ins. Co. v. Hinkell21 F.3d 364, 366



(8th Cir. 2008)cert. denied522 U.S. 1048 (1998). “The evidence of the-nmvant is to be
believed, and all justifiable inferences are to be drawn in his favaarderson v. Liberty Lobby,
Inc., 477 U.S. 242, 255 (1986).

1. Analysis

A. Breach Of Contract Claim

Mellon makes several arguments in support of its motion for sumjedgynent on Mr.

Reece’s breach of contract claimhe Court examines eacfiMellon’s arguments in turn.
1. Mellon Claims The 2010 Agreement Islnvalid

Mellon maintains thathe 2010 Agreement Mr. Reece claims he had with Vericrest was
signed only by Mr. Rece, not VericresfDkt. No. 182). As a result, Mellon disputes that Mr.
Reece had an enforceable agreement with Vericrgst Reece maintains that it was a valid
contract with Vericrest that was then assigned and applied to MellonNBki8, at 2) He argues
this is a dispute of fact that precludes summary judgraernthis basis, although he does not
identify what fact is in dispute

Under Arkansas law, a party suing for breach of contract has the burden of proving the
existence of an agreement, a breach of the agreement, and the resulting daitegegs Ltd.
v. WalMart Stores, InG.16 S.W.3d 265 (2000&ff'd in part, re/d in part on other grounds33
S.W.3d 128 (Ark. 2000). Mr. Reece has not produced a copy of the purported agisgnezht
by Vericrest. Although he produced a copy of the agreement he signed and a copy of a cancelled
check wherein he contends he compliedhlite agreement (Dkt. Mo241, at 1720;5, 1 11), Mr.
Reece’s complaint is not a verified complaint (Dkt. No. 5). He submits no affidatherrecord
evidencdn support of his response to the motion for summary judgment (Dkt. NoHb8)ever,

Mellon provides no explanation for Vericrest’s refusal to accept the payment Me Ba#ends



he tendered pursuant to the 2010 Agreement, other than its claim that Vericrest dih tio¢ si
2010 Agreemen(Dkt. No. 141, 1 14) Because the Court grants & summary judgment on
its statute of limitations argument, the Court declines to address further theafnigsargument.

2. Even If Valid, Mellon Maintains That Mr. Reece Breached The
2010 Agreement And Cannot Sue Now To Enforce It

Further, Mellon asserts that, even if Mr. Reee@ad Vericrest entered into tl2010
Agreement, under the terms of that agreement, Mr. Reece failed to perform aridrehsheuld
not be permitted to sue on the 2010 Agreement. Specifically, Mellon claims that,dratdee
terms of the2010 Agreement Mr. Reece contends he had with Vericrest, beginning on March 1,
2010, M. Reece was obligated to make monthly payments of $1,7{B&0No. 182, | 3)
Further, the2010 Agreement provides that “[n]o waiver by [Vericrest] of any breach or default
hereunder shall be considered a waiver by [Vericrest] of any subsequent brdefdutir’ Okt.
No. 182, at 3. It appears undisputed that Mr. Reece has not made any aysirece October
2009. By the terms of thi010 Agreement, Mr. Reecadmittedlyhas breached the agreement.
As a result, Mellon claims that Mr. Reece may not maintain a breach of contract astohdn
his own nonperformance.

Mr. Reece claims thatlue to thanitial breach by Vericrest and the continued breach by
Mellon, any further performance by him of the 208greement was excusédkt. No. 18, at 2)
See QHG of Springdale, Inc. v. Arch8v3 S.W.3d 318, 3224 (Ark. Ct. App. 2009) (examining
the doctrine of prior breach under Arkansas lai). Reece asserts that, if hadcontinued to
perform under the 2018greement, he could have waived his breach of contract claim under
Arkansas law.See, e.g., Pierce v. Kennedg8 S.W.2d 1115 (Ark.943). As a result, Mr. Reece

maintains this is not a proper basis on which to grant Mellon summary judgment.



As a general rule, the failure of one party to perform his contractual obligatioase®le
the other party from his obligation8oellner v. Clnical Study Centers, LLG378 S.W.3d 745
(Ark. 2011). This general rule applies only when the prior breach is “matgiasufficiently
serious” so as to excuse further performant®O Production Corp. v. Page Farms, In698
S.w.2d 791, 793 (Ark. 199. Whether a prior breach is material and sufficiently serious may be
a question of fact for the jury to determine or may be a question of law for the @Gepgnding
on the circumstances of the casBecause the Court grants Mellon summary judgmernitson
statute of limitations argument, the Court declines to address further the mérissasfument.

3. Mellon Contends Any Claim For Breach Of The 2010
Agreement IsTime-Barred

Mellon also maintains that any claim for breach of the 28@fB:ement is now facially
time-barred becausediltlaimis based upon a course of dealing dating to 2(N6llon asserted
the affirmative defense that Mr. Reece’s claims are-bareed in its answer (Dkt. No. 4, at 8,
9). Under Arkansas law, “[i]n ordinary tortdcontract actions, the statute of limitations begins
to run upon the occurrence of the last element essential to the cause of aCi@piman v.
Alexander817 S.W.2d 425 (Ark. 1991)f it is clear from the face of the complaint that the action
is bared by the applicable limitations period, the burden shifts to the plaintiff to prowe by
preponderance of the evidence that the statute of limitations was tdlleddors v. Still 40
S.W.3d 294, 298 (Ark. 2001) (quotidglams v. Arthur969 S.W.2d 598, 602-03 (Ark. 1998)).

According to Mellon, Mr. Reece’s breach of contract claims are based entirgdg 2010
Agreement. His claimarerelated to compliance with tH2010 Agreementand according to
Mellon accrued, at the latest, when Mr. Reece’s inigrmiayments began to be reedbeginning
on or about March 1, 2010. Claims for breach of a written contract must be filed withye dirse

of the alleged breach under Arkansas law. Ark. Code Ann. 8 16-56-111. Actions upon unwritten



contracts must beommenced within three years of the accrual of the cause of action. Ark. Code
Ann. 8 1656-105. Giving Mr. Reece the benefit of a fiwear limitations periodylellon argues
thatMr. Reece’s breach of contract claims based on the 2gi€ement becamentimely at least

by March 2, 2015, five years from the date Mellon’s predecessor purportedly lor¢lae2010
Agreement and rejected Mr. Reece’s monthly payments.

Mr. Reece contends that issues of fact exist as to whether his breach of aiaitracs
barred by limitationsHowever, the Court notes that he does not specifically identify any genuine
issues of material fact in dispute regarding these matters.

He maintains that the pending litigation between the parties from 2010 to 2014 tolled the
limitations periog he argues thdhere was a stay in effect throughout the litigation that prevented
the foreclosure proceedings from going forward (Dkt. No. 18,.aVB) Reece asserts that, had
he prevailed in that litigation, Mellon would have no right to foreclosure proceedimigich was
a superior remedy to Plaintiff's current breach of contract clailth.). (Mr. Reece alsetateghat
Mellon’s own inaction from 2014 to 2017 tolls the limitations period, but he cites no authority and
makes no further argument in support of this statentent (

Mellon asks the Court to take judicial notice of the docket in the 2010 litigation and points
out the following. Fist, that 2010 litigation involved class action clairegarding Mellon’s
license status in Arkansas as a federally chartered national banking associations atletjad
breach of contract claim (Dkt. No. 19, at 1I9ee Reece v. Bank of New York Megl@ase No.
4:12cv-00091 BSM (E.D. Ark.) (first amended class action complaint at Dkt. No.Based on
this, Mellon maintains that nothing about the prior class action suit precluded Mr. fReace

asserting higurrentbreach of contract claim. Further, Mellon argtlest Mr. Reecavas likely



requiredto assert his claim as it “arises out of the transaction or occurrence” thtiersasoject
of Mr. Reece’s prior suit the underlying loan transaction and defalt, @t 1-2).

Mellon essentially ssertghrough this argumenihat Mr. Reece’s current suit is barred by
res judicata Res judicataconsists of issue preclusion and claim preclusi©arwell v. Elevator
Co. v. Leathers101 S.W.3d 211, 216 (Ark. 2000Res judicataars not only the tiéigation of
claims that were actually litigated in the first suit but also those claims that couldobene
litigated. Beebe v. Fountain Lake Sch. Di&31 S.W.3d 628, 635 (Ark. 2006). Where a case is
based on the same events as the subject matter of a previous laesguidjcatawill apply even
if the subsequent lawsuit raises new legal issues and seeks additionakesenédi Under
Arkansas lawres judicatais an affirmative defense. Ark. R. Civ. P. 8(c). It can be wai\Gsk,
e.g., Seth v. St. Edward Mercy Med. (201 S.W.3d 179 (Ark. 2009Mellon did not assert this
affirmative defense specifically in its answerthis action(Dkt. No. 4, at 7-8).

Next, Mellon argues thagven if the Court were inclined to credit the 2010 litigation as
tolling the limitations period, that case was actually dismissed on Sept@i@012, withonly
an unsuccessful appeal remaining active after that B&te lo. 19 at 2). See Reece v. Bank of
New York MellonCase No. 4:1-2v-00091 BSM (E.D. Ark.) (order and judgment at Dkt. Nos. 29,
30). The temporary restraining ordempon which Mr. Reecerelies to claim déreclosure
proceedings were ayed during the pendency of the 2010 litigation was only in effect from
February 25, 2011, to February 10, 2012, according to Meltbh (As a result, according to
Mellon, Mr. Reece’s cause of action for breach of contract would still haveegcizriO¢ober
2016, even if the Court were inclined to credit the 2010 litigation as tolling thatiom$ period
for some timel@.). Finally, Mellon asserts that nothing prevented Mr. Reece from agsars

breach of contract claim from 2014 to 2017, and the Court should reject any argument unsupported



by legal authority that Mellon’s decision not to pursue foreclosure proceddimg2014 to 2017
somehow impacts this analygld., at 3).

Under Arkansas law, “[flor breach of contract, the true test in determirhieg & cause of
action arises or accrues is to establish the time when the plaintiff couldifsavedintained the
action to successful conclusionOaklawn Bank v. Alford845 S.W.2d 22, 24Ark. Ct. App.
1993). In other words, “[tlhe cause of action accrues the moment the right to commantiera
comes into existence, and occurs when one party has, by words or conduct, indicateth&r the
that the ageenent is being repudiated or breachet”

The Court takes judicial notice of the following facts, based on its review of thes publi
dockets in Mr. Reece’s prior cases. On or about October 15, 2010, Mr. Reece and Sherri Woods
filed a complaint for temporary restraining order against Mel&ated to the property at 1015
North Mississippi, Little Rock, Arkansasee Reece v. Bank of New York Mell@ase No. 4:12
cv-00091 BSM (E.D. Ark.) (notice of removal, attaching complaint for temporary resigaoniler
at Dkt. No. 1, at 12). In that action, Mr. Reece cited to his negotiations with Vericrest and
attempts to tender an amount due to satisfy Vericrest. The Pulaski Countysagk@ircuit Court
entered a temporary restraining order, staying any attempt to sell at pubbo doeproperty at
1015 North Mississippi, Little Rock, ArkansaSee Reece v. Bank of New York Mel@ase No.
4:12<v-00091 BSM (E.D. Ark.) (Dkt. No. 1, at 284). That temporary restraining order was
continued in effect in an order entered on February 25, 28k Reece v. Bank of New York
Mellon, Case No. 4:12v-00091 BSM (E.D. Ark.) (Dkt. No. 1, at 43-}14

On December 29, 2011, separate plaintiff Ms. Woods moved to dismiss without prejudice
her claims against Mellon, which motion was grant&ge Reme v. Bank of New York Mellon

Case No. 4:12v-00091 BSM (E.D. Ark.) (Dkt. No. 1, at 686, 69). Thereafter, on January 18,

10



2012,nine days before a bench trial was scheduled to bedinst amended class action complaint
was filed on Mr. Reece’s beliand on behalf of all other Arkansas residents similarly situated
against Mellon.See Reece v. Bank of New York Mel@ese No. 4:1-2v-00091 BSM (E.D. Ark.)
(Dkt. No. 1, at 7681). This first amended class action complaint challenged Mellon’s atwlity
do business in Arkansas and asserted claims under the Arkansas Decagjotev€racticeAct,

for unjust enrichment, and for slander of title. No specific breadomfact claim was alleged,
and the facts related to the purported 2010 Agreement Watitrest were not specifically
reasserted in the first amended class action complaint. Mellon moved to stfiikst timended
class action complaintSee Reece v. Bank of New York Meglldase No. 4:1-2v-00091 BSM
(E.D. Ark.) (Dkt. No. 1, at 8®2). Thereafter, the case was removed to federal court, with the
parties briefing legal issues. On September 20, 2012, the federal district coedtaeequest to
remand the action to Arkansas state court and dismissed with prejudice M¥'sRtsEmMS aginst
Mellon as asserted in the first amended class action compBé®.Reece v. Bank of New York
Mellon, Case No. 4:1:2v-00091 BSM (E.D. Ark.) (Dkt. No. 29)Mr. Reece took an appeal, and
the Eighth Circuit Court of Appeals affirmed the district ¢sudismissal in an opiniomand
judgment entered July 23, 2018ee Reece v. Bank of New York Mell@ase No. 4:1-2v-00091
BSM (E.D. Ark.) (Dkt. Nos. 43, 44).

Having reviewed the prior litigation between the parties,Court now turns to this action
and the statute of limitations argument asserted by Mellon. Mr. Reeceatatiaims are timely
only if the applicable statute of limitations was tolleBased on the Court’s review of the facts,
Mr. Reece was aware of his potential breach of contract claim, as he essentially @ssehisd
initial complaint filed in the 2010 action on October 15, 2010. However, Mr. Reece voluntarily

dismissed that claim on January 18, 2012, when he filed a first amdadsdaction complaint

11



against Mellon that did not reassert the breach of contract claim. That festadclass action
complaint was dismissed with prejudice by the district court on September 20, 2G4 Eigiith
Circuit affirmed the dismissal on JUdg, 2014. Mr. Reece filed this action on November 8, 2017.
Mr. Reece’s breach of contract claim accrued on or about March 1, 2010, and without
tolling, the five-year statute of limitations on Mr. Reece’s breach of contract elainhd have run
on or about March 1, 2015. The Court observes that approximately seven months passed from the
date the breach of contract claim accrued until Mr. Reece Hikdhitial 2010 lawsuit against
Mellon. If the filing of the initial 2010 complainin October 201Golled the running of the
limitations period, there is an argument that Mr. Reece voluntarily dismissbrelaich of contract
claim in that action on or about January 18, 2@i€reby triggering the limitations period to start
to run again on that claim. Uedthat scenario, at the latete fiveyear statute of limitations
would have rumon or aboudunel8, 205. If the overall pendency of the 2010 litigation regardless
of the claims asserted tolled the running of the limitations period, there is aneagthatthe
district court’s dismissakith prejudiceof the first amended class action complaint on September
20, 2012, ended the tolling and triggered the running of the limitations period. Under that scenario,
the limitations periodor Mr. Reece’s breach of contract claim against Medlgpiredat the latest
on or about Februar30, 2017.
In other wordseven if the Court construes all facts in the record in favor of Mr. Reece and
accepts for purposes of resolving this motion onlyR&ece’s argument that the applicable statute
of limitations on his breach of contract claim against Mellon was tolled for penad of time,
Mr. Reece’s breach of contract claim is timely only if the overall peeyef the 2010 litigation,

including his unsuccessful appeal, tolled the limitations period on his breach of cotanact
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against Mellon. Mr. Reece cites no legal authority in suppdhi®firgument. For the following
reasons, the Court rejedtss argument.

Because this case asunder this Court’s diversity jurisdiction, the Court applies the state
tolling law and federal procedural lavsummerhill v. Terminix, Inc637 F.3d 877, 830 (8thir.
2011); Great Plains Trust Co. v. Union Pac. R.R. G492 F.3d 986, 995 (8th Cir0Q7). The
Court examines tolling under Arkansas law.

Under Arkansas law, it is clear that fraudulent concealment may toll thenguohithe
statute of limitations.See Chalmers v. Toyota Motors Sales USA, BR6 Ark. 895, 905 (Ark.
1996). Fraudulet concealment requiresplaintiff to establish three elements: (1) the defendant
committed positive acts of fraud; (2) the fraud was concealed; (3) the frauthuarttie cause of
action, could not have been detected by the plaintiff exercising reasonaip@akli Bomar v.
Moser,251 S.W.3d 234242 (Ark. 2007). Further, “[t]he acts of concealment or fraud alleged
must have been committed by those invoking the benefit of the statute of limitatibimst”
Pyramid Life Ins. Co. of Am. v. Stglt243 S.W.3d 842, 845 (Ark. 1993). The question of
fraudulent concealment, although generally an issue of fact when properly raisdat amaigsue
of law for the Court when conflicting evidence is not presénartin v. Arthur, 3 S.W.3d 684
687 (Ark. 1999). Here, Mr. Reece does not allege fraudulent concealment in support of his tolling
argumentand nothing in the record supports an allegation of fraudulent concealment on the part
of Mellon or any other entity.

Plaintiffs’ “ignorance of their rights ds not prevent the operation of the statute of
limitations. The statute is tolled only when the ignorance is produced by aifieraad fraudulent
acts of concealment.First Pyramid 843 S.W.3dat 845 Likewise, mere silence by the alleged

wrongdoer usually does not toll the running of the statute of limitatiSosoggin Farms Corp. v.
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Howell, 226 S.W.2d 562, 572Ark. 1950). In rare instances, such as when a confidential
relationship exists between the parties, the failure to speak may be the egquivdtaudulent
concealment.See, e.g., Floyd v. Koenig74 S.W.3d 339, 34@rk. Ct. App. 2008). No such
relationship is alleged to have existed hefeurther, under different circutamces, Arkansas
courts have determined that the relationship between a bank and its customer ity gereetl
debtor and creditor and not a fiduciary relationst8pel.W. Reynolds Lumber Co. v. Smackover
State Bank836 S.W.2d 853Ark. 1992) Marsh v. Nat'| Bak of Commerce822 S.W.2d 404
(Ark. Ct. App. 1992). Something more than the mere existence of the traditional banking
relationship has been required to establish special circumstances requciogute. See, e.g.,
Mans v. Peoples BankpQ S.W.3d 885Ark. 2000} Country Corner Food & Drug v. First State
Bank,966 S.W.2d 894 (Ark. 1998).

Arkansas courtdorecognize thaa promise to cure or offer to settle may also serve to toll
the statute of limitationander certain circumstanceSee Lake v. Wrighb3 S.W.2d 33, 234
(Ark. 1932). Again, Mr. Reece makes pecificallegation that Mellon or any other entity offered
to cure or settléis currenbreach of contract claimThe Court notethere are some references to
settlement discussions after the 2010 litigation was filed but before thenfesidad class action
complaint was filed.See Reece v. Bank of New York Mel@ase No. 4:1-2v-00091 BSM (E.D.
Ark.) (Dkt. No. 1, at 56). Even if the Court credits these discussions and appliesftolsoge
period based on the possibility of settlement, the Court still determines Mye’Rearrent action
is time-barred.

General principles of estoppglsomay bar a defendant from using a statute of limitations
as a defensender Arkansas lawSee Kitchesv. Evans870 S.W.2d 767 (ArkCt. App.1994).

Application of the doctrine of estoppel typically requires that the plaintiff detrateseliance
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upon the conduct of the defendant. Arkansas courts have explained that “[t]his isbether

the conduct or representations of the [defendant] are so unfair and misleading as toaaitbala
public’s interest in setting a limitation on bringing action®Vall v. Wal| Case No. CA 1®57,
2011 WL 693346at *6 (Ark. Ct. App. Feb. 232011). The plaintiff still must exercise reasonable
diligence, evelif allegations okestoppehreat issue.Stracener v. Williamsl37 S.W. 3d 428, 431
(Ark. Ct. App. 2003). Mr. Reece does not clearly identify estoppel in response to Mstktnte

of limitations argumentand the Court finds no evidentiary support in the record for a claim of
estoppel.

Instead, Mr. Reece claims that, because the class action that asserted blirthsothis
breach of contract claim was pending, the statutémofdtions on his breach of contract claim
should be tolledhrough and until the Eighth Circuit Court of Appeals issued its decision affirming
the district court’s dismissal with prejudice of the actidte cites no Arkansas legal authority for
this proposition, and the Court fisdone. As Mellon points out, the Court dismissed the class
actionclaims on September 20, 2012, wathly an unsuccessful appeal remaining active after that
date. Mr. Reece’s current action was first filed in Arkansas statet@m November 8, 2017 (Dkt.
No. 5) and later removed to this Court (Dkt. No. 1).

The Cout determines thateven if tolling for some period of time based on the pendency
of the 2010 litigation is appropriatdrkansas wouldchot permit tolling throughthe time of the
Eighth Circuit’s decision on appeal ag.NReeceargues here The Court’s decision is based
other, analogouBrkansascases.In Scollard v. Scollardthe Arkansas Supreme Court examined
the circumstances under which an earlier action might toll the limitations periodsépasate
claim. 947 S.W.2d 345 (Ark. 1997)Scollardinvolved two complaints filed by plaintiff that,

although reciting similafacts, stated very different causes of action requiring the establishment of
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different elements fraud and constructive trudd. at 348. Based on these facts, the Court refused
to apply the tolling doctrine. The Arkansas Supreme Court also obskatet]¢]ven if we were

to conclude that the actions were the same, we are not convinced that the totlimg dpplies
where, as here, the first action was nonsuited within the period of time allovikd Agplicable
statute of limitations” and notrtiely refiled. Id. at 348-49.

Further, h Ragar v. Brownthe Arkansas Supreme Court examined the limitations period
applicable to a legal malpractice claim. 964 S.W.2d 372 (Ark. 1998). In thatlvagsaintiff
argued in part that the pendency of an appeal in the underlying litigation tolled the limitations
period on her legal malpractice action against the attorneys represeatingltie Arkansas
Supreme Courejected the argument anldserved that “[tjhe majority of jurigttions considering
this context, regardless of the applicable rule, holds that a pending appbaldamaged party
does not serve to toll the statute of limitations when damages can be presafigdde Id. at
376 (citing casesxamining tolling the limitations period for legal malpractice acdions

In Rice v. Ragsdal@92 S.W.3d 856 (Ark. Ct. App. 2009), the Arkansas Court of Appeals
also rejected the argument that tolling should apply to a legal malpractice dlaimg the
pendency of an appk See also Hearst v. Newcondb4 S.W.3d 309 (Ark. Ct. App. 2018)
(rejecting the argument that the statute of limitations should be tolled for tipefdency of an
appeal of the underlying civiights lawsuit). In Rice plaintiffs argued that theilawyers’
assurances that the trial court’s decision in the mediedfpractice case was wrong and would be
reversed on appeal, and their failure to inform plaintiffs that the limitatiorsdp&as running on
any claims they might have against their lawyers, amounted to fraud suffictefittte statute
of limitations. 1d. at 864. The court determined that, even if what plaintiffs alleged was true, their

lawyers’ “representations about their cbes on appeal did not amount to misrepresentations of
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fact. Constructive fraud requires that material misrepresentations of facd®se”nd. (citing
South County, Inc. v. First W. Loan C871 S.W.2d 324 (1994))urther,misrgpresentatiomust
relate to a past evear a present circumstance, not a future evéht.

Moreover, mder Arkansas law:

As a general rule, fraud cannot be predicated upon misrepresentations asr matt

of law, nor upon opinions on questions of law based on facts known to both parties

alike, nor upon representations as to i law will not permit to be done,

especially when the representations are made by the avowed agent of the adverse
interest. Reasons gindor this rule are that evemyne is presumed to know the

law, both civil and criminal, and is bound to take notice of it, and hence has no right

to rely on such representations or opinion, and will not be permitted to say that he

was misled by them.

Pambianchi v. Howell265 S.W.3d 788, 79Ark. Ct. App. 2007)quotingAdkins v. Hoskins3
S.W.2d 322, 326 (Ark. 19).

Here, there imo dispute that thdistrict courtdismissedvith prejudiceMr. Reece’s2010
lawsuiton September 20, 2012, witinly an unsuccessful appeal remaining active after that date.
The 2010 lawsuit, at the time of dismissal with prejudilté not raise the breach of contract claim
Mr. Reece seeks to bring now. However, initially, the 2010 lawsuit did address thi$ lofe
contract claim; Mr. Reece essentially reuited the claim on or about January 18, 200&.
Reece did not timely refile the claim. Here, Mr. Reece makes no allegation than khéesled
him about the status of his claims or the status of the appeal. Based on its revieanstétaw,
the Court sees no basis on which to apply tolling through and until the Eighth Circuiegknder
decision on July 23, 2014 the statute of limitations applicable to Mr. Reece’s current breach of
contract claimagainst Mellon For these reasons, the Court determines that Mr. Reece’s current
breach 6 contract claim is barred by the applicable statute of limitations. Mr. Redaeis is

time barred. Therefore, Mellon is entitled to summary judgment on Mr. Rdxeeach of contract

claim.
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B. Statutorily Required Notices

In his complaintMr. Reecealsoclaims that Mellon failed to provide to him statutorily
required preforeclosure notice “at least ten days before initiating the foreclosufley naming]
the holder and the physical location of the original note.” (Dkt. No. 5, § 40). FurthdReklte
maintains that Mellon also failed to provide “a payment history showing the dateaaftdefid.,
142). The relevant statute required the-fareclosure packet of information to be sent prior to
sending the Notice of Default and Intent to Sell. Ark. Code Ann. § 1B33(2)(A).

Mellon disputes Mr. Reece’s claims regarding-foreclosure notice. Mellon maintains
that it timely sent the required pfereclosure notice to Mr. Reece not once but twian July
24, 2017, and August 25, 20{2kt. No. 151, 1912-14) Mellon asserts that the notices both
enclosed many documents, including a copy of the fully indorsed original note, a ctpy of
mortgage, and the payment history for the loan. The notices also identified Mellenaasner
of the loan and informed Mr. Reece of the physical address of the original note. Matidinese
Notice of Default and Intent to Sell on September 5, A0KI. No. 141, at 8788). This was
more than ten calendar dagféerthe last preforeclosure packge. Mr. Reece offers no response
to these allegations in Mellon’s motion for summary judgment (Dkt. No. A8) resulthaving
examined the record evidence and construing all reasonable inferences in favoRetbéthe
Court determines that Mellon is entitled to summary judgmeMmReece’ laimsthat Mellon
purportedly violated the Arkansas Statutory Foreclosure Act by failing to penojaiate notices

V.  Conclusion

For the foregoing reasons, this Court grants Mellon’s motion for summary jadgme
determineghat Mr. Reece’s current breach of contract claim against Mellon istisneedand

that Mellon is entitled to judgment as a matter of law on Mr. Reece’s claim alldglagons of
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the Arkansas Statutory Foreclosure fantd enters judgment in favor of Mellon dismissing with
prejudice this action.

It is so ordered, this the 31st dayMrch, 2019.

-ﬁush“/g. M‘A/
Kristine G. Baker
United States District Judge
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