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IN THE UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF ARKANSAS
CENTRAL DIVISION

PERRY HOPMAN PLAINTIFF

V. Case No. 4:18-cv-00074-K GB

UNION PACIFIC RAILROAD DEFENDANT
ORDER

Plaintiff Perry Hopman alleges that idn Pacific Railroad (“Union Pacific”)
discriminated against him due to his disability faitbd to accommodate his disability in violation
of the Americans with Disabilities Act (“ADA), 42 U.S.C. § 1216tlseq., and Section 504 of the
Rehabilitation Act, aamended, 29 U.S.C. § 73t,seq. A trial in the case is currently scheduled
to begin on September 28, 2020. Before the Cang the following pretrial motions: Union
Pacific’'s motion for leave to amd its answer (Dkt. No. 101) aiMr. Hopman’s mé&on to strike
Union Pacific’s unpled affirmateydefense (Dkt. No. 103). MAopman has responded to Union
Pacific’'s motion for leavéo file an amended answer (DktoN108). Union Pacific has responded
to Mr. Hopman’s motion to strike (Dkt. No. 2@ and Mr. Hopman has replied to the response
(Dkt. No. 128). The Courtomducted a telephonic hearing omfpial matters on September 18,
2020.

Union Pacific moves for leave &anend its answer to raise @i#irmative defense of direct
threat and to assert “all applicable damages,dapluding the caps found in 42 U.S.C. § 1981a.”
(Dkt. No. 101)! Union Pacific states that in his tri@iief Mr. Hopman noted its failure to plead

affirmatively the direct threaaffirmative defense in its answeaind it seeks to “remedy this

1 Mr. Hopman does not oppose Union Pacifictept to amend its awer to plead the
statutory cap on damages. Union Pacific assertstree Court agrees, that it is entitled to rely
on this defense regardlesswdiether it is affirmatively @d (Dkt. No. 101, at 6-7).
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oversight” by filing an amended answeéd.( at 1). Union Pacific coands that it did not waive
the affirmative defense but hdsonstructively pled it” and “ore it learned of that error it
immediately soughelave to amend.’ld., at 1, 5). Union Pacific args¢hat the amendment is of
“vital importance” because it denied Mr. Hognis request for anccommodation in 2016 and
2017 based on the direct threat defense and beciuaised the defense before the Equal
Employment Opportunity Commissi prior to the lawsuit beindiled, which demonstrates
according to Union Pacific that Mr. Hopmanshienown about the defense for “more than four
years.” (d., at 5-6). It assesthat Mr. Hopman would not begpudiced by the amendment because
he “took extensive discovery on the defense” including depddimign Pacific’'s “designated
expert” on the defense, Patrick Grahdm, (at 2-4).

Mr. Hopman opposes the motion with two filingEirst, after receiving Union Pacific’s
trial brief, Mr. Hopman moved tstrike the affirmative defense direct threat on the grounds that
Union Pacific never raised the deée in its answer (Dkt. No. 103)n his motionto strike, Mr.
Hopman asserts that Union Pacific’'s attempt to amend constructively its answer to raise the
affirmative defense of direct threat would béilubecause at the time it denied the requested
accommodation it did not perform an individuasassment of Mr. Hopman&bility to perform
safely the essential functions of the job with his requested accommodaitioat 2). He also
argues that there is no version tok defense with a lesser fdan, that the assertion of the
affirmative defense on the eve of trial is unfamsise, and that Union Pacific has not shown good
cause undegherman v. Winco Fireworks, Inc., 522 F.3d 709 (8th Ci2008), for the Court to
allow the amendment at thesage of the litigationl ., at 4-8).

Union Pacific responds arguingdr. Hopman is judiciallyestopped from moving to strike

its direct threat affirmative defise or objecting to its motion &mmend; Mr. Hopman's reliance on



Sherman is misplaced; the amendment is not futile; aafibty is already an issue in the case (Dkt.
No. 122).

Mr. Hopman also responds to oppose UnionfiRRaemotion for leavedo amend to add the
affirmative defense of direct thae(Dkt. No. 108). He arguesinion Pacific has failed to show
good cause undé&herman to justify the untimely motion; themendment is fug because Union
Pacific did not perform an individlized assessment of Mr. Hopmamorder to establish a direct
threat; and there is no version of thefense that makes it less futild.( at 1-5).

l. Legal Standard

Federal Rules of Civil Procedure 15 and 1&egya this Court’s analysis. Under Rule
15(a)(2), “a party may amend gdeadings only with the opposiqmarty’s written consent or the
court’s leave.” The Court should give leave lyeghen justice so requires, but “parties do not
have an absolute right to amend their pleadings .Shefman, 532 F.3d at 715. When the moving
party “is guilty of undue delay, béaith, dilatory motie, or if permissiorto amend would unduly
prejudice the opposing partytien the Court has the distion to deny the motionWilliams v.
Little Rock Mun. Water Works, 21 F.3d 218, 224 (8th Cir. 1994). “There is no absolute or
automatic right to amend.l'd.

The Court is required to isswa scheduling order, whichcindes deadlines to amend the
pleadings, complete discovery, afilé motions. Fed. R. Civ. PL6(b)(1), (3)(A). Under Rule
16(b)(4), “a schedule may be mbéd only for good causand with the judge’s consent.” When
a party seeks leave to amend a pleading outiseldeadline established by the court’s scheduling
order, the party must satisfy the good-cause starafdRdle 16(b)(4) rather than the more liberal
standard of Rule 15(a)Sherman, 532 F.3d at 715. The “interplay between Rule 15(a) and Rule

16(b) is settled in this circuit.ld. at 716. “If a party files for leato amend outside of the court’s



scheduling order, the partpust show cause to mdgithe schedule.” Popoalii v. Corr. Med.
Servs., 512 F.3d 488, 497 (8th Cir. 2008)ting Fed. R. Civ. P. 16(bjemphasis added). In these
circumstances, “the application of Rule B¢ good-cause standaislnot optional.” Sherman,
532 F.3d at 716. “To permit districburts to considemotions to amengleadings under Rule
15(a) without regard to Rule I§(would render scheduling ordengeaningless and effectively . .
. read Rule 16(b) and its good cause requiremerdfahe Federal Rules of Civil Procedurdd.
(internal quotatiormarks omitted).

The primary measure of Rule 16’s good cause standard is the moving party’s diligence in
attempting to meet the case management order’s requirerBeadiford v. DANA Corp., 249 F.3d
807, 809 (8th Cir. 2001)sece also Fed. R. Civ. P. 16(b), dwisory committee note (1983
Amendment) (“[T]he court may modify thetsdule on a showing afood cause if it cannot
reasonably be met despite theghince of the party seeking thetension.”). “In short, ‘good
cause’ for a belated amendment under Rule 16¢uiines a showing that, despite the diligence of
the movant, the belated amendment could redsonably have been offered sooner.”
Transamerica Life Ins. Co. v. Lincoln Nat. Life Ins. Co., 590 F. Supp. 2d 1093, 1100 (N.D. lowa
2008) (citingSherman, 532 F.3d at 716-18).

The existence or degree fejudice to the party opposittige modification may also be
relevant, but the Court need nansider prejudice if the movantdaot been diligent in meeting
the scheduling order’s deadline€gherman, 532 F.3d at 717. The Eighthrcuit's cases reviewing
Rule 16(b) rulings “focus in the first instance (and usually solely) on the diligence of the party
who sought modification of the orderld. (determining no good caugar defendants’ motion to
amend to plead an affirmative defense 17 moattes the deadline where “no change in the law,

no newly discovered facts, oryaather changed circumstance maigle preemption defense more



viable after the scheduling deadline for amending pleadindgat}tad v. Murray County, 420
F.3d 880, 883 (8th Cir. 2005) (affirmg the district court’s denialf plaintiffs’ motion for leave
to amend their complaint two months after tleadline because plaintiffs had eight months to
request an amendment of the scheduling ordef'laralv of the claims they sought to add when
they filed the original complaint . . . ."Freeman v. Busch, 349 F.3d 582, 589 (8th Cir. 2003)
(affirming the district court’s daal of plaintiff's untimely motbn to amend her complaint to add
a claim for punitive damages because she peavitb reason why punitive damages could not
have been earlier alleged or why hastion to amend was filed so late).

. Analysis

A. Good Cause

Union Pacific acknowledges that Eighth Citquiecedent requires that it show diligence
in meeting the Court’s schedulimgder in order to establish goeduse (Dkt. No. 101, at 4-5).
Instead of focusing on diligence, Union Pacifiksashe Court to follow the “unfair surprise”
standard in Federal Rutd Civil Procedure 8(c)I(l., at 2-4). As set fortabove, at this stage of
litigation the Court must analgzUnion Pacific’'s motion under Fe@dé Rules of Civil Procedure
15 and 16. Union Pacific alsokasthat this Court base it®gd cause analysis on a non-binding,
unpublished district court opinioto find that it can give equaleight to factors other than
diligence to permit amendment beyond the Cowdlseduling order (Dkt. No. 101, at 4-5 (citing
Portzv. &. Cloud Sate Univ., No. CV 16-1115 (JRT/LIB), 2017 WL 3332220, at *3) (D. Minn.
2017)). Union Pacific urges the Court to adopt a four-factor test imptethby the Fifth Circuit
to analyze good causkl(, at 5 (citingSw. Bell Tel. Co. v. City of El Paso, 346 F.3d 541, 546 (5th
Cir. 2003) (“In determining good cause, we coasitbur factors: ‘(1)the explanation for the

failure to timely move for leaa/to amend; (2) the importance tbe amendment; (3) potential



prejudice in allowing the amendment; and (4) #wailability of a cotinuance to cure such
prejudice.” (citation omitted)).The Court declines to adoptethrifth Circuit’s four-factor, good
cause test and instead follows Eighth Cirquiécedent to determine wtiher Union Pacific has
acted with diligence in order to establish good cause to amend its answer.

The Court issued a scheduling order in ttase requiring amendments to pleadings no
later than July 2, 2018 . No. 13, at 1). Union Pacifie’'motion to amend comes more than
two years after the deadline set by the Court andtardyweeks prior to trial. Union Pacific states
that it believed it had asserted a direct thoedense and that, once @arned of its error after
reading Mr. Hopman'’s trial brieft immediately sought leave @mend. The record does not
support Union Pacific’s version tie facts. Union Pacific fitka motion fosummary judgment
in June 2019 in which it statélat it did “not move for summajydgment under a theory of direct
threat,” and that “Hopman cannwmieet his initial burden and theigeno need to reach the direct
threat inquiry.” (Dkt. No. 54-l1at 6 n.1). In his response ttee motion for summary judgment
filed July 18, 2019, Mr. Hopmastated, “[a]lthough UP continuallgtates that Hopman was a
‘direct threat,’ it did not plead this affirmativkefense in this case and the time for adding claims
and defenses expired long ago. This affirmativiertke is not in the case(Dkt. No. 59, at 8
n.2).

Mr. Hopman notified Union Pacific as earys July 18, 2019, that had not pled the
affirmative defense of direct iat, yet Union Pacific waited ovea year to move to amend its
answer. The Court finds based on the record Wmabn Pacific did not act with the diligence
required for the Court to find goaduse to grant its geiest for the untimely amendment. Having
found that Union Pacific did naict diligently in meeting th€ourt’s deadline for amendments,

the Court need not consider prejudi@erman, 532 F.3d at 717.



B. Other Considerations

Mr. Hopman also asserts that Union Patsfiproposed amended answer to assert the
affirmative defense of direthreat would be futileSee U.S. exrel. Leev. Fairview Health System,
413 F.3d 748, 749 (8th Cir. 2005) (futility is a validsis for a court tdeny leave to amendyee
also Trademark Medical, LLC v. Birchwood Laboratories, Inc., 22 F. Supp. 3d 998, 1002 (E.D.
Mo. 2014) (“A court may properly deny a motionaimend a pleading if hamendment would be
futile.”) (citing Popoalii v. Corr. Med. Servs., 512 F.3d 488, 497 (8th C2008)). An amendment
is futile, for example, if the amended pleadowyld not withstand a ntion to dismiss pursuant
to Rule 12 of the Federal Rules of Civil ProceduBernelia |. Crowell GST Tr. v. Possis Med.,
Inc., 519 F.3d 778, 784 (8th Cir. 2008).

To establish the affirmative defense of diteeat, Union Pacific must prove a significant
risk of substantial harm to the health or safeftyMr. Hopman or othepersons that cannot be
eliminated by reasonable accommodation. 42 U.S.C. 8 12111(3); 29 C.F.R. § 16BEZH{.

v. Wal-Mart Stores, Inc., 477 F.3d 561, 571 (8th Cir. 2007). €Tparty asserting the affirmative
defense of direct threat mustope that, at the time it took thaction that it justifies with the
defense, it had conducted “an individualized ditetat analysis” that lied on “the ‘best current
medical or other objective evidende order to ‘protect disableshdividuals from discrimination
based on prejudice, stereotgper unfounded fear.”E.E.O.C. v. Wal-Mart Sores, Inc., 477 F.3d

at 571 (quotingNunes v. Wal-Mart Sores, Inc., 164 F.3d 1243, 1248 (9thir. 1999)(citing
Bragdon v. Abbott, 524 U.S. 624, (1998%ch. Bd. of Nassau County, Fla. v. Arline, 480 U.S. 273,
(1987))). Factors an emplaysust consider in perfming an individualizedlirect threatinalysis
include the duration of risk, the to@e and severity of the potential harm, the likelihood that the

potential harm will occur, and the imminence of the potential hadm.



In his motion to strike the affirmative defensfedirect threat, Mr. Hopman points to four
Union Pacific witnesses who testified thati@m Pacific did not conduct an individualized
assessment of Mr. Hopman's regufor an accommodation befatenying the request (Dkt. No.
103, at 3-4). Rodney Doerr tegtidl at his Federal Rule of @l Procedure 30(b)(6) deposition
that Union Pacific never conducted an assessrmat Mr. Hopman'’s service dog Atlas to see
whether he was a risk to anybodyk(DNo. 103-1, at 5). Wheasked whether he was aware of
anyone at Union Pacific who condad an individualized assessmefhMr. Hopman and Atlas,
Mr. Doerr stated, “I amot aware of an individuighat provided such amssessment, or conducted,
excuse me, such an assessmdbit. No. 108-1, at 2). Mr. Deewent on to tetffy than no one
analyzed the probability thatmething bad would happen whenasared against the seriousness
of the harm (Dkt. No. 108-1, &). He clarified that, “[t]hat grup that | keep talking about, we
offered all of our expert opinions to arrive atexision. That is an assessment as | definddt). (

Union Pacific employee Jay Everett, who madbe decision to reject Mr. Hopman’s
request for an accommodation, testified that he rhaldecision without having met, discussed,
e-mailed, or communicated with Mr. Hopman myavay (Dkt. No. 103-2at 2). Mr. Everett
further testified thatto his knowledge, no onglse from Union Pacifiperformed any kind of a
fithess-for-duty evaluadh of how well Mr. Hopman and hisrs&ce dog would work together on
the railroad Id., at 3). Union Pacific employee Debrar@ter testified in response to a question
about whether Union Pacific ever conducted arviddalized assessmentBérry and Atlas that,
“[s]o if — of that means, iyour question, that did we observie. Hopman and the dog together
at any point in time, | would say that didn’t occly what I'm reading on the eHealthSafe.” (Dkt.
No. 103-3, at 2). Finally, Union Pacific’'s desitgdh expert on health arshfety issues in the

railroad environment, John Holland, M.D., testifignat to his knowledge no one at Union Pacific



ever conducted any kind of individualized asseent with Perry Hopman and his service dog,
Atlas, to determine the extent of the help thatservice dog gives Mr. Hopman (Dkt. No. 103-
4, at 2).

Union Pacific argues that Mr. Hopmantequested accommodation, rather than his
disability, presents the directrédat and that it can prove thiiemative defensdy showing that
Mr. Hopman'’s proposed accommodation would jeoarthe health or safety of its employees
(Dkt. No. 90 at 10-11). Union Pacific pointsTorner v. Hershey Chocolate United Sates, 440
F.3d 604, 615 (3d Cir. 2006), to support its positial, @t 11).

In Turner, the district court granted the defenta motion for sumrary judgment. The
Third Circuit Court of Appealseversed the district coust’ grant of summary judgment,
concluding in pertinent part that the recaupporting defendant Herglie defense that the
proposed accommodation was unogeble or would cause an uncherdship because of safety
and health-related implications was not well deped. In assessing whether Turner’s proposed
accommodation was “reasonable,” it found, basedhenrecord as it existed, that it could not
conclude as a matter of law that the propogedommodation posed a “ftdct threat’ to its
employees or place[d] amnidue hardship’ on Hershey.Turner, 440 F.3d at 615. The court
found that it was an “open questioof’ material fact that must ecided at trial whether Turner
could perform the “essential functions ofrhgosition with reasonable accommodation,” and
Hershey would have an opportunity at trialdefeat the claim by showing that her proposed
“accommodation would jeopardize the hbair safety of its employeedd.

The Court is not willing to find that the non-bindifigrner decision set a new standard
for proving the affirmative defense of directréht in the Eighth Cirgtithat eliminates the

requirement for an employerperform an individualized assessmi prior to denying a reasonable



accommodation.See 8th Cir. Civil, Jury Istr., 8 9.61 (2013) (“The detaination that a direct
threat exists must be based on an individualized assessment of the plaintiff's present ability to
safely perform the essential functiaofsthe job.”). Importantly, th&urner court’s discussion of
“direct threat” came in the context of its largkscussion regarding whether Hershey had met its
burden to demonstrate that the requestedragtmdation was “unreasonable or would cause an
undue hardship.”ld. at 614. Additionally, thurner court cites toChevron U.SA. Inc. v.
Echazabal, 536 U.S. 73, 78-79, 84-85 (2002), to defitieect threat tohealth and safety
consistently with the regulatory definition tdignificant risk ofsubstantial harm. Turner, 440
F.3d at 615 (citingechazabal, 536 U.S. at 78-79, 84-85) (an plmyer is not required to
accommodate an employee if the accommodation tmedhe health or safety of that employee
or other employees) (otheitation omitted)).

In raising the issue of judicial estoppel in its response to the motion to strike, Union Pacific
urges the Court to place greakight on an email written by Mr. Hopman’s counsel during
discovery in March, 2019. In thamail, counsel stated, “I thirtkat Perry will need to see the
Birchfield records before he gtfies, since he i be asked about the reasonableness of the
accommodation, and UP’s claim of undue burdendarett threat.” (Dkt. Nos., 122 at 2-4, 43-3,
at 2). Union Pacific takes the position that theim relevant to the unpled affirmative defense
of direct threat and asserts that the email isHispman’s admission that the direct threat defense
“was being litigated and that Hopman required aisey to litigate it fully.”(Dkt. No. 122, at 3).
Essentially, Union Pacific contends that theu@ granted Mr. Hopmacertain discovery based
on this position. There are sevelaitors for a court to considar determining whether judicial

estoppel appliesSee Schaffart v. ONEOK, Inc., 686 F.3d 461, 469 (8@ir. 2012).
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The Court finds Union Pacificargument on judicial estoppeliiis context is misplaced.
Union Pacific takes the position that inquiry iisafety threats remains relevant, regardless of the
Court’s ruling on the direct tha¢ affirmative defense (Dkt. No. 122, at 2). This belies Union
Pacific’s assertion that Mr. Hopman somehow gained an unfair advantage by conducting discovery
on this matter. Further, as Mr. Hopman exps, in 2016 and 2017, prior to the lawsuit being
filed, Union Pacific denied Mr. Hopman'’s request for an accommodation based on its conclusion
that the accommodatiomould result in a direct threat toddéh and safety (Dkt. Nos. 54 at 6, 10,
101 at 5-6). Accordingly, the Cddinds that it was reasonable fdr. Hopman to want to conduct
limited discovery on these issues, even thoughotritacific had not raised the direct threat
affirmative defense in itanswer in the litigation. The Courtalfinds that itvas also reasonable
for Mr. Hopman to conclude, after he made Uniatific explicitly aware of its failure to plead
the affirmative defense in higsponse to the mot for summary judgmerand after deposing
several witnesses who stated that Union Paditicnot conduct an individualized assessment of
Mr. Hopman’'s requested accommodation, thetion Pacific did not intend to pursue the
affirmative defense of directat. Mr. Hopman’s counsel’s athrequesting records prior to a
discovery deposition was not an admission thabiacific had pled the affirmative defense of
direct threat.

In an apparent effort to cure what Mr. Hogimcharacterizes as Union Pacific’s failure to
conduct an individualized assessment of Mr. Hapis accommodation requgsior to rejecting
his requested accommodation, Union Pacific argues‘ftihere is ample evidence in the record
that Union Pacific conducted an extensivalgsis of Hopman’s requested accommodation and
the safety threat that it postmlUnion Pacific and the public(Dkt. No. 122, at 5 (citing Dkt. No.

55, 11 20-27)). Union Pacific does not explaith® Court how it should reconcile the under-oath
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statements of Union Pacific’s corporate and Faldeule of Civil Procedure 30(b)(6) withesses
cited by Mr. Hopman with Union Pacific’s passing reference to paragraphs in a prior Court filing.
Union Pacific also points to Union Pacific eropée Rodney Doerr’s offer in mid-2018 to “meet
with Hopman to see how he waodddress specific safety concermst he cancelled the meeting.”
(Dkt. No. 122, at 5-6 (citing Dkt. No. 55, § 33)). The meeting proposed by Mr. Doerr cannot
serve as an attempt by Unioad#ic to conduct an individuakd assessment of Mr. Hopman'’s
accommodation request, because Union Pacifieidigoropose such a nteey until well after it

made its decision to deny the accommodation and months after Mr. Hopman filed this lawsuit in
January 2018 (Dkt. Nos. 1, at 1; 55, § 33). phgies did not address this issue at the summary
judgment stage, and they are set to béige trial Monday, September 28, 2020.

Having found that Union Pacific did not actigently in meeting the Court’s deadline for
amendments with respect to fisoposed direct threat affirnia¢ defense, the Court need not
consider prejudice or futilitySherman, 532 F.3d at 717. The Court declines to do so here, except
to the extent addressed in this Order.

1. Conclusion

Consistent with the terms of this Order, the Court denies Union Pacific’s motion for leave
to amend its answer (Dkt. No. 101) and gravits Hopman’s motion to strike Union Pacific’s
unpled affirmative defense of datthreat (Dkt. No. 103).

So ordered this 24th day of September, 2020.

Kushne 4. Padur—

Kristine G. Baker
Unhited States District Judge
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