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INTHE UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF ARKANSAS
CENTRAL DIVISION

PERRY HOPMAN PLAINTIFF
V. Case No. 4:18-cv-00074-K GB
UNION PACIFIC RAILROAD DEFENDANT

OPINION AND ORDER

Before the Court is anotion for summary judgment filed by defendant Union Pacific
Railroad (“Union Racific”) (Dkt. No. 54). Plaintiff Perry Hopmaiiiled a response to this motion
(Dkt. No. 59), Union Pacific filed a reply (Dkt. No. 61), and Mr. Hopman filed aesply (Dkt.

No. 62). For the following reasons, the CalehiesUnion Pacific’s motion (Dkt. No. 54).

l. Factual Background

Mr. Hopman brings this action against Union Pacifiander Section 504 of the
Rehabilitation Act of 1973, as amended, (“Rehabilitation Act”), 29 U.S.C. 8e1%£q. and the
Americans with Disabilities Act (“ADA”), 42 U.S.C. § 1210&t seq.(Dkt. No. 4, 1 3. Mr.
Hopman alleges that he was discriminasgghinst and denied a reasonable accommodation in
violation of both the Rehabilitation Act and the ADW.( 1718-26).

Mr. Hopmanjoined the U.S. Army in 1993 (Dkt. No. 55, § 1). Mr. Hopman originally
served as an active duty service member and syp@nbximately one and o#lf years on duty
before joining theNational Guardn Arkansasl@.). In 2006, Mr. Hopman deployed to Irag as a
member of the National Gua(tti., § 2). While deployed, Mr. Hopman discussed employment at
Union Pacific with onef his fellow guardsmen and was told that it was a great place to lagrk (

Mr. Hopman decided to pursue a railroad career at Union Pacific when he retunmetigr
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deploymentld.). At some point after Mr. Hopman returned to the United States, he was diagnosed
with posttraumatic stress disord€PTSD') for the first time [d., T 3).

In May 2008—while still a member of thé&lational Guardout after returning from his
deployment—Mr. Hopman accepted employmeag a conduct at Union Pacifics North Little
Rock service unifld., T 4). Conductors are responsible for train operations and movement, which
includes operating locomotive equipmeld.(f 5). A conductor’s duties include, but are not
limited to: pushing, pulling, lifting, and carrying up to 25 pounds frequently, 50 pounds
occasionally, and assisting in the infrequent movement of weighé&vefup to 83 poundsiding
railcars and @mnbing onto equipmentgpplying bilateral use of upper extremities when needed
such as maintaining a grip with both handsintaining balance and coordination on stairs,
ladders, uneven terrain, moving equipment, rails, and batlasttaining thregoint contact when
holding on a ladder or traimorking and interacting with otherand rding at the rear of a car on
a ladder(ld.). In addition to these duties, the conductor also spends time outside of the train to
walk the train and deal with other pptems(Id.,  6). This means the conductor must perform his
or her duties in extreme weather and face any dangers the weather m@g.po8s a conductor,
Mr. Hopman was required to work a variable schedule based on business needs, whiath include
ovemight travel(ld., § 7). This involvedVir. Hopman, as a conductor, pairing up with an engineer
to operate Union Pacific’s trair(d.). Due to scheduling limitations, a conductor and engineer
team is not constant and usually changes for eac{idin

In April 2010,Mr. Hopman took a leave of absence from Union Pacific to perform military
service(ld., T 8. This leave of absence ultimately lasted five yelts.(Mr. Hopmandeployed
to Kosovo during this time and also spent time at his local armory in Benton, Arkathsa/¢.

Hopman asserts that he suffered a traumatic brain injury during his servicsamd<and spent



time after his deployment trying to recover from his injuries, during whgRTSD became much
worse (Dkt. No. 52, T 8). Mr. Hopman received treatment at Walter Reed in Washington, D.C.
and participated in an Army PTSD program in San Diegalif@rnia (Dkt. No. 55, 1 8). Mr.
Hopman also asserts that he received treatment atttbpithCenter for his traumatic brain injury
and PTSD and the Oasis Center for his PTSD (Dkt. N@, ¥98). Union Pacific avers that it paid
Mr. Hopman approximately $30@0 to $40000 per month during this leave, which represented
the difference between his pay at Union Pacific and the pay @edovhile serving on military
duty, but Mr. Hopman disputes this claim (Dkt. Nos. 55,  8,598). Mr. Hopman medically
retired from the ArmyNational Guardn 2015 (Dkt. No. 55, 1 8).

Mr. Hopman claims that his medical team recommended that lzesgevice dog to help
mitigate the flashbacks, anxiety, and migraine headaches he suffereddD&®5\ 1 5). In 2014,
prior to returning to work at Union Pacifié)r. Hopman got his doditlas, a twemonth-old
German Rottweiler§kt. No. 55, {1 9). Mr. Hopman returned from his military leave of absence
on or about May 4, 2018d., 1 10). Mr. Hopman resumed working as a conductor at the North
Little Rock Service Unit after his returid(). Union Pacific requiredMr. Hopman to undergo a
fithessfor-duty exam when he returned to wpds it requires all of its employees who work in a
safety sensitive position to undergo a fitasssduty exam after returning from an absence of one
year @ longer(ld., § 11). While Mr. Hopman informed Union Pacific of his PTSD diagnosis at
thattime, he did not request a reasonable accommodatidneturned to work without restrictions
(1d.).

On or about April 1, 2016, after working at Union Paciéic fiearly a year after returning
from his military leave of absence and approximately eight years aft®TI®SBD diagnosigwir.

Hopman requested that Union Pacific permit him to bring Atlas to work as a reasonable



accommodatiofld., 1 12). Thisrequesis the first time tha¥ir. Hopman ever sought a reasonable
accommodation from Union Pacifitd.). Mr. Hopman readily admits that from May 4, 201®
April 1, 2016, prior to requesting this accommodation, he was aplertormsafely all functions
of his joh though he asserts that he suffered flashbacks, anxiety, and migraine bsatlaoiy
that time (Dkt. Nos. 55, 1 12; 889 1 12). Mr. Hopmamade this 2016 request to his supervisor
at the time, Josh Daviand the only disability claimed at the time was his PTSD (Dkt. No. 55, {
13). Mr. Hopman requested to bring Atlas to work because he believed Atlas would allow him to
be more comfortablet avork, makeworking easier, and help him both mentally and physically
(Dkt. Nos.546, at 2 55, 1 13. After reviewingMr. Hopman'’s request, Union Pacific denied it
because it determined that the accommodation would result in a direct threatliahd safety
(Dkt. Nos.54-7, at 2; 55, 1 14 Specifically, Union Pacifinoted that:(1) it is unclear how a dog
would react to the dangerous conditions of the railyard, such as moving cars and losrt®)tive
there was no infrastructure to support a dog in a locomotive or on the road; and (3) the dog would
remain unmonitored and could pose a risk to other empldye¢s Mr. Hopman asserts that
Union Pacific refused to communicate with him about any concerns regarding this
accommodation, that Union Pacific was not in a position to make a decision about whetker Atl
would beor result in a direct threat to health and safety, and that the record showibiat
Pacific only communicated its concerns after it had already denied the accomm{dkitidyho.
59-2, 1 14).

After the denial of this reques¥Jr. Hopman filed a Charge with tHequal Employment
Opportunity Conmission(“EEOC’) on April 21, 2016(Dkt. No. 55, T 15). In his Chargkir.
Hopman alleged that Union Pacific denied himieasonable accommodation because of his

disability (Id.). In the accompanying Intake Questionnaiky, Hopman indicated the only



discrimination he faced was Union Pacific’s denial of a “use of service dog at iok” r.
Hopman also indicated théia assistance he sought was “only to allow a service dog to accompany
[him] at work” (Id.). At the timeMr. Hopman filed this Charge, Atlas had not completed his
training (Id.). Because Mr. Hopman proactively requested an accommodation he would want in
the future, the EEOC recommended that Mr. Hopman withdraw his Charge, which te)did (

After Atlas completed his 1Bionth training program in or about April 20Mr. Hopman
requested again that Union Pacific permit him to bring Atlas to work withvianan email to
Pauline Weatherford, one of Union Pacific’'s senior vocational case marfagefs16). Union
Pacific asserts that Ms. Weatherford's rahe accommodation requests is to engage in the
interactive process with the employee, clarify what the employee is seekingssistl the
employee in acquiring the desired accommodation request, if pofsi)le In his email, Mr.
Hopman wrote that he now had his service dog-time and would like to ask for an
accommodation enabling him to bringl#s to work [d., T 17).

Mr. Hopman completed a reasonable accommodation request intaketarimaddressed
the concerns Union Pacific expressed in denying his 2016 retpigsiMr. Hopman claimed that:
(1) Atlas was trained to performecessaryasks in varied environments and trained to focus on
his work; (2) Atlas was trained not to relieve himself for 14 straight hours; {[&s Avas an
extension of Mr. Hopman and should be viewed as;q4¢Mr. Hopmansufferedphysical and
mental impairments the form ofanxiety and fatigug(5) Mr. Hopman’simpairments interfered
with his job performance in the form imicreased fatigue due to difficulty sleegiand a possible
impact on his focusand (6) Mr. Hopmanwas currently abléo function but wadearful his
impairments would lead to inability to perform essential functions without the acaodatiom

(Dkt. Nos.54-11, at 24; 55, { 17. Union Pacific states that Ms. Weatherford assistedHdpman



throughout the life of his accommodation request and begidkid No. 55, § 16). Mr. Hopman
challenges this characterizaticand assertsthat Ms. Weatherforddid not communicate
management’soncerns abowlr. Hopman'’s request until she communicated that his request was
denied allow him to address any concerns about the requested accommodation before it was
denied engage in any interactive process with hinget withhim, or speakwith him other than
by phone or emailassist him or facilitate his request; play any role andbecisions made about
his requests; or convey Mr. Hopman'’s response to Union Pacific’s concerns (Dkt-Nd} £6).

When questioned about this form in his depositddn, Hopman testified that he had no
job limitations at the time he requested d&asommodatioriDkt. No. 55, 1 18). When asked why
Mr. Hopman requested to bring Atlas to work, despite being able to perform all the é€ssentia
functions of his jobMr. Hopman claimedhathe needed Atlas to assist him Bgrounding,” or
sensingMr. Hopman’s anxiety levels armgacingpressure on his bodgeminding him to take his
medcations “hovering,” or walking incircles aroundvir. Hopman in a crowd to keep the crowd
at bay notifying Mr. Hopman of when a migraine is comjrigiocking anyondrom approaching
Mr. Hopman from behindinding the closest exit in a building; picking up and retrieving items;
waking Mr. Hopman up from nightmares; forcing Mr. Hopman to get out of the house; and helping
Mr. Hopman during flashbacks (Dkt. Nos. 55, § 18259 18).Union Pacific maintains that Atlas
needs ongoing training to remain a viable service dog, but Mr. Hopman clainfstldsabnly
needs additional training because Union Pacific denied his request to bringoAnaskt and
Atlas’ skills hawe dulled since he is not working on a daily basis (Dkt. Nos. 55, T 13; $99).
Additionally, Mr. Hopman recognizes that Atlas was not trained for theoaalilenvironment,
complete with all the smells, noises, and safety hazards a service dog wouidtenchough Mr.

Hopman claims that Union Pacificactionsarethe only reason Atlas has not been exposed to the



railroad environmentld.). However, Mr. Hopman claims thhis lack of training in the railroad
environment is not a barrier to him being a service animal supporting Mr. Hopman (Dkt.-No. 59
1, 1 42).

After Mr. Hopman submitted his 2017 request for an accommoda#isnyWeatherford
and Mr. HopmandiscussedVIr. Hopman'’s request and his neg@@kt. No. 55, 1 20). Ms.
Weatherford alsoesearched cases and other information helpful to Mr. Hopman and his request
(Id.). Mr. Hopmanbroadly assertfor many of the reasons citégiat throughMs. Weatherford
Union Pacificdid not appropriately engage in the interactive process withDknn No. 592, |
20). He claimsthat Ms. Weatherfordid not communicate any suggestions or options to him but
instead just issued the rejecti@d.). Mr. Hopman asserts that Ms. Weatherford did not deliberate
with, make suggestions to, or even supplydbeisionmakers with his inputld.). Mr. Hopman
reasserts that Ms. Weatherford never shared with him any of managemené&snsamtil his
request was rejectettl(). However Mr. Hopmandid testifythat Ms. Weatherford was responsive
to him, that sheseemed concerned and compassionate, and that he had no complaints about the
way that Ms. Weatherford treated him (Dkt. No-B4at 47). Union Pacificclaims that it
memorialized Ms. Weatherford’'s process with Mr. Hopman using its inter@aslomable
accanmodation request forms, though Mr. Hopman sttitashe only saw these forms after his
request was rejected and denies that they substitute in some way for actiuvggrrocess (Dkt.
Nos. 55, 1 20; 59-2, 1 20).

Union Pacific forwarded Mr. Hopman’'sceommodation request on to the General
Superintendent of his service unit, Jay Everett, for review (Dkt. No. 55,  ML).Everett
reviewed the request and conferred with Union Pacific’s internal legal e€loansl safety

departmenti@.). Mr. Everett and members of Union Pacific’s legal team and safety department



collaborated on whether Union Pacific could safely accommodate Mr. Hopmgnisstedd.).

Union Pacific claims that it took these actions pursuant to its routine process, bubpnai
asserts that Union Pacific has produced no proof that it has a routine practice forghandlin
accommodation requegisthat it followed one in his cagpkt. Nos. 55, § 21; 52, 1 21).Union
Pacific maintains that theecision as to whether Union Pacificuld provideMr. Hopman with

his requested accommodation resteMm Everett alone, thoughklr. Everett could rely on those
resources available to him to make the decigiditt. No. 55, 1 22).

Union Pacific states that Ms. Weatherford advocated on Hpman’s behalf and
explained to Mr. Everett, among othdrewwell a service animal is trained and a service animal’'s
capabilities Id.). Union Pacific states thailr. Everettdetermined that Atlas’ presence would
constitute a direct threat to healtidasafety andnade the decision to deny Mr. Hopman’s request
(Id.). Union Pacific claims that this decision was based, in part, on an assessmentquelipr
Union Pacific’'s Assistant Vice President of Safety, Rod Dadeér). (Union Pacific asserts thislr.
Doerr believed that Mr. Hopman would violate a number of safety rules in bringiag akioard
a train (d.). Union Pacific maintains that it memorialized its decision by providing Mr. Hopman
with a document describing the resolution of his reasoretlemmodation requesd(). Mr.
Hopman claims broadly that there is clearly a fact issue about who headedision regarding
his accommodation, on what basis that decision was made, and why that decssiadeg Dkt.
No. 59-2, 11 2122).

Separatly, Mr. Doerr testifiedto the following facts: Union Pacific had no rule against
employees bringing service animals to wakjnion Pacific engineer named Paul Birchfiletd
previouslybeen permitted by supervisors to brinig servicedogto work with him, including

aboard Union Pacific traing Mr. Birchfield’s caseMr. Doerrultimately determined that it was



not feasible to accommodate animals in the work environment of an endinéan; Pacifichas
its owncanine unitsand the dogs in those uni®rk on and off of Union Pacific traingndnone
of those dogs have misbehaved in a way that caused Union Pacific to reevaluatiésgrofiofes
(Dkt. No. 598, at8-13, 17-18, 37-38 RelatedlyBrian Seiberttestified hat he has seen stray
dogs or yard dogs in multiple Union Pacific locatigimat Union Pacific has no rule prohibiting
those dogs’ presence in its yard, and that Union Pacific has no rule prohibiting itsmnendzzgs
from being aboard its train®kt. No. 5313, at 78). Mr. Birchfield testified that he brought his
service dog, Jacko work with himon a regular basisncluding on Union Pacific’s trains, for a
period of over four yeat® prevent the worst symptoms of his anxiety and panic afttekslack
never caused a problem, createg danger, or posed a threat to anyone else in his presermte
that he was given an ultimah thathe either give up asking Jack to be at work with him or he not
go back to work (Dkt. No. 59-10).

Union Pacific naintains that Ms. Weatherford contemplated alternative forms of
accommodatiorandthat Union Pacifioffered Mr. Hopman a reasonable accommodation in the
form of a yard jobwhich would prevent him from having to spend nights away from home and
Atlas (Dkt. No. 55, 1 23). Mr. Hopman had approximately 25 yard jobs to choose from, though
Mr. Hopman claims that these jobs were not all comparable and that he found dvag ghth hot
entail a huge pay cut (Dkt. Nos. 55, 1 23; 59-2,)1 RBion Pacific states that its involvement in
the process ensured Mr. Hopman would keep that job and not be bumped from the job by another
union+epresented employee with greater seniority (Nkt.55, § 23). Mr. Hopman disputes this,
asserts that the yard job was not a reasonable accommeodatilasserts that ivas not effective,
making things worse for him because it was a more dangerous and more gobskaildid not

address working with PTSD day in and day out (Dkt. No. 59-2, T 23).



Mr. Hopman disagreed with Union Pacific’'s decis{@kt. No. 55, 1 24). Mr. Hopman
stated that the yard job accommodation provided a more dangerous working environmgahé, mult
new stressorgaid less than his current position, felt more like a punishment than a solution, and
that Atlas was a medical necessity prescribed by a doctor to perform certathaéhsiowed him
to be a productive persofDkt. Nos. 54-14, at 5;55, § 24. In a followup email to Ms.
Weatherford, Mr. Hopman conveyed his disagreement with Union Pacific’s de(¥rNos.
54-15;55, 1 25). Mr. Hopman claimed that his request for accommodation was in no way approved
for the original request; that the yard option wata viable option for him; that Atlas helped him
with much more than sleeping and that overnight stays were not his sole need fothAtlas;
had PTSD which provided part of his need for Atthst the yard job provided myriad stressors;
and that Atlas would not assist him in his essential functions while on duty (Dkt. Nd, 54 2).

Union Pacific elevated Mr. Hopman'’s request to Ms. Weatherford’s supervisor, Peggy
Grosskopf, director of clinical services, and Union Pacific’s internal Edtraployment
Opportunity (‘EEO”) team (Dkt. No. 55, § 26). Ms. Grosskopf and the EEO team reviewed Mr.
Hopman’s objections to determine if Union Pacific could alter its decision ached the same
conclusion as Mr. Everetid)). Mr. Hopman claims that he directly asked to appeal each of the
decisions and that he has no idea if the people identified were involved in consideapgdals
or, if they were, on what basis they decided to deny his appeal (Dkt. No. 59-2, { 26).

Mr. Hopman testified that he pursued the yardgtibred to him and eventually accepted
a job as a conductor which was classified as a yard job (Dkt. N&, &42930). Mr. Hopman'’s
pay did not radically change, and he testified that his fears aldoaretic pay decrease were not
realized (Dkt. Nos. 52, at 31; 55, T 27)Union Pacific characterizes Mr. Hopman'’s actions as

his agreeing to pursue the alternative accommodation offered to him, but Mr. Hopmaeslisput
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that account (Dkt. Nos. 55, 2793, 1 27). Mr. Hopman claims that he did not accept any
alternative accommodation and that Union Pacific never offered him any acconumd@st.
No. 592, § 27). Mr. Hopman asserts that Union Pacific offered only Family Medical Léate
(“FMLA") leav e, to which he was already entitled, and use of his seniority to move to the yard,
which is a right every worker has regardless of disability.(

Despite agreeing to acceptMr. Hopman did not like the yard conductor job (Dkt. No.
55, 1 28).Mr. Hopman felt that this new position placed more stress on him because the yard job
conductor is a dangerous job in a dangerous environthaent r. Hopman states that he did not
voluntarily accept this “reasonable accommodation” and that it did not addressdba btihis
PTSD day in and day out (Dkt. No.-299 28). Mr. Hopman tried the yard job for a time because
he could be with Atlas at nighitd(). However, Mr. Hopman realized that the additional stress of
the job made his life worse, and he decided to return to his previous job and resumed working as
a conductor on the road (Dkt. Nos. 55, 1 28; 59-2, 1 28).

Mr. Hopman filed a second Charge against Union Pacific for its faluaecommodate
his second request to permit him to bring his dogddk (Dkt. No. 55, § 29).In this Charge, Mr.
Hopmanclaimed that he “requested to be allowed to use a service dog to accompanytéim] w
walking train; ride within locomotive in down stay command or could be tethered ait eriaiie
switching and be &wed to travel to rest locatior(fd.). In the associated Intake Questionnaire
form, Mr. Hopman claimed that his disahjlivas migraines, PTSD, anxiety, and depresgi.
No. 5416, at 5). After receiving Notice of his Right to Sue, Mr. Hopman fitesl lawsuit on
January 26, 2018 (Dkt. No. 55, 1 30)Jr. Hopman'’s only claimed disability in this case is PTSD
(Id.). Mr. Hopman has maintained, in testimony and otherwise,hihas able to perform the

functions of his job safely and that he has never reached a point where he isapabiain the
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essential functions of his jofid., T 31). Mr. Hopman asserts, however, that he sought an
accommodation to allow him to enjoywe access to the benefits and privileges of employment
by preventing the worst symptoms of his PTSD (Dkt. No. 59-2, T 31).

Since Mr. Hopman filed his Charge and this lawsuit, Union Pacific has promoted him to
engineer (Dkt. No. 55, § 32). He underwtatning to become an engineer, which he was set to
complete in or about April 201@d.). Mr. Hopmanrequested that Union Pacific permit him to
bring Atlas to the classroom portion of teagineer trainingand Union Pacific states that it
granted him the requestl(l.). However, Atlas injured himself prior to the training and was unable
to accompanyr. Hopman(ld.). Further,Mr. Hopman disputes Union Pacific’s account and
claims that the request was granted by the community college where the trasungad, not by
Union Pacific (Dkt. No. 52, 1 32). Mr. Hopman claimtkat Union Pacific demurred when he
asked whether he was allowed to bring Atlas to his engineer traldihg (

In mid-2018, Mr. Doerr and his safety teagreed to travel to Arkansts meet with Mr.
Hopman to discuss Atlas (Dkt. No. 55, { 38)nion Pacific states that the intent of this meeting
was to allow Mr. Hopman to demonstrate how he would mitigate the safety conceriatads
with Atlas’ presence onboard a locomotive, but Mr. Hopman cancelled the meeting théoday be
it was set to occurd.). Mr. Hopman states that the meeting was part of settlement discussions
and purposed to allow a give and take discussion of Union Pacific’s concerns and Mr. Hopman'’s
responses (Dkt. No. 58, 1 33). Union Pacific states that Ms. Weatherford continued to work with
Mr. Hopman on his request for an accommodation and exchanged emails with him as ascently
September 2018 about the potential for Atlas to accompany him at work (Dkt. No. 55, Iff 34).

these emails, Mr. Hopman and Ms. Weatherford discussed how he planned to overcome issues
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presented by Atlas’s presen@@kt. No. 5418). The parties have not agreed upon a workplace
demonstration with Atlas to date (Dkt. No. 55, T 34).

. Legal Standard

Summary judgment is appropriate if there is no genuine issue of material fadaffor tr
UnitedHealthGrp. Inc. v. Executive Risk Specialty Ins. C870 F.3d 856, 861 (8th Cir. 2017)
(citing Fed. R. Civ. P. 56). Summary judgment is proper if the evidence, wherdviethe light
most favorable to the nonmoving party, shows that there is no genuine issue of rfzatesiadl
that the defendant is entitled to entry of judgment as a matter ofaletex Corp. v. Catretd 77
U.S. 317, 322 (1986). “Iruling on a motion for summary judgment ‘[t]he district court must base
the determination regarding the presence or absence of a material issue of fagtuel alis
evidence that will be admissible at trial. Tuttle v. Lorillard Tobacco Cp377 F.3d 917, 9224
(8th Cir. 2004) (internal citations omitted). “Where the record taken as a whole colddaat
rational trier of fact to find for the nemoving party, there is no genuine issue for fridlohnson
Reg’l Med. Ctr. v. Halterman867 F.3d 1013, 1016 (8th Cir. 2017) (quotMgtsushita Elec.
Indus. Co. v. Zenith Radio Corpl75 U.S. 574, 587 (1986)). A factual dispute is genuine if the
evidence could cause a reasonable jury to return a verdict for either pangr v. Local 373
513 F.3d 854, 860 (8th Cir. 2008). “The mere existence of a factual dispute is insufficient alone
to bar summary judgment; rather, the dispute must be outcome determinative updevahmg
law.” Holloway v. Pigman884 F.2d 365, 366 (8th Cir. 1989) (citatianitied).

However, parties opposing a summary judgment motion may not rest merely upon the
allegations in their pleading8uford v. Tremayner47 F.2d 445, 447 (8th Cir. 1984). The initial
burden is on the moving party to demonstrate the absence edfuing issue of material fact.

Celotex Corp.477 U.S. at 323. The burden then shifts to the nonmoving party to establish that
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there is a genuine issue to be determined at fialdential Ins. Co. v. Hinkell21 F.3d 364, 366
(8th Cir. 2008)cert. danied, 522 U.S. 1048 (1998). “The evidence of the-nmvant is to be
believed, and all justifiable inferences are to be drawn in his faviaarderson v. Liberty Lobby,
Inc., 477 U.S. 242, 255 (1986) (citation omitted).

Importantly, “[t]here is no ‘dcrimination case exception’ to the application of summary
judgment, which is a useful pretrial tool to determine whether any casedimglone alleging
discrimination, merits a trial. Torgerson v. City of Rochesté&43 F.3d 1031, 1043 (8th C011)
(en banc) (citing-ercello v. County of Ramsey12 F.3d 1069, 1077 (8th Cir. 2010)). “Although
employment discrimination cases are ‘often fact intensive and dependent on nuahee i
workplace, they are not immune from summary judgmentiierweler v. Wells Fargo Bank
639 F.3d 456, 459 (8th Cir. 2011) (quotirgrcello, 612 F.3d at 1077):An employer is entitled
to judgment as a matter of law if the record conclusively reveal[s] sdmee abndiscriminatory
reason for the employer’s decisionRoss vKan. City Power & Light Ca.293 F.3d 1041, 1047
(8th Cir. 2002) (internal quotations and citations omitted).

IIl.  Failure To Accommodate

A. Legal Standard

Mr. Hopman brings identical claimsof disability discrimination andfailure to
accommodatender the ADA and the Rehabilitation Act (Dkt. No. 418126). The Court notes
that“[tlhe ADA and the RA are ‘similar in substance’ and, with the exceptioheoRA’s federal
funding requirement, ‘cases interpreting eitheragelicable and interchangeable Randolph v.
Radgers 170 F.3d 850, 858 (8th Cir. 1999) (quoti@dgrman v. Bartch152 F.3d 907, 912 (8th
Cir. 1998));see also Durand v. Fairview Health Sen&)2 F.3d 836, 841 (8th Cir. 2018) (same);

Allison v. Dep’'t & Corr., 94 F.3d 494, 497 (8th Cir. 1996) (noting that “the same basic standards
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and definitions are used under both ActsThe only relevant difference between the claims is the
burden of proof imposed on the plaintiff Rehabilitation Act claims arenalyzed in a manner
similar to ADA claims except that the Rehabilitation Act imposes a requirement that 8’ perso
disability serve as theoleimpetus for a defendant's adverse action against the plairAifiit v.
St. Louis Uniy. 183 F.3d 1017, 1029 n.5 (8th Cir. 1999). Accordingly, the Cgemerally
addresses Mr. Hopman'’s ADA and Rehabilitation Act claitogethey recognizing these
differences

“In a reasonable accommodation case, the ‘discrimination’ is framed in terhesfafltire
to fulfill an affirmative duty—the failure to reasonably accommodate the disabled individual's
limitations.” Peebles v. Potte854 F.3d 761, 76(8th Cir. 2004) As the Eighth Circuit has held,
an employer commits unlawful discriminatioifi the employer does not mekreasonable
accommodations to the known physical or mental limitations of an otherwise gleddigidual
with a disability who isan applicant or employee, unless the employer can demonstrate that the
accommodation would impose an undue hardship on the operation of the business of ther.employ
SeeBallard v. Rubin 284 F.3d 957, 960 (8th Cir. 200E)gllestad v. Pizza Hut of Anminc., 188
F.3d 944, 951 (8th Cir. 1999) (quoting 42 U.S.C. § 12112(b)(5)(a)). “A reasonable
accommodation should provide the disabled individual an equal employment opportunity,
including an opportunity to attain the same level of performance, berefitprivileges that is
available to similarly situated employees who are not disabkeelv. Select Artificials, In¢c169
F.3d 1131, 1136(8th Cir. 1999) (en banc)(citation omitted). “To determine the
appropriateeasonable accommodation it may lezessary for the covered entity to initiate an
informal, interactive process with the individual with a disability in need of thenamodation.

29 C.F.R. § 1630.2(0)(3\ith a reasonable accommodation claim, “the employer’s intent is not
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determinativeé’ Withers v. Johnsqry63 F.3d 998, 1004 (8th Cir. 2014)Rather, discrimination
occurs when the employer fails to abide by a legally imposed dBgebles354 F.3d at 767.

To prevail on a failure to accommodate claim, a plaintiff “must establish botima farcie
case of discrimination based on disability and a failure to accommoddselitaffhauser v. United
Parcel Serv., In¢.794 F.3d 899, 905 (8th Cir. 201%ee also Moses v. Dassault Falcon- Jet
Wilmington Corp 894 F.3d 911, 9224 (8th Cir. 2018) (affirming summary judgment on
plaintiff's failure to accommodate claim because plaintiff failed to show thatasea qualified
individual); Kelleher v. WalMart Stores, Inc.817 F.3d 624, 631 (8th Cir. 2016) (affirming
summary judgment on aintiff's failure to accommodate claim because plaintiff failed to show
that she suffered an adverse employment actioh)rima faciecase requires plaintiff to
demonstrate that he or shi€) has a disability; (2) is a qualifieddividual; and (3) has suffered
an adverse employment action because of that disakiégeritz v. Potte282 F.3d 542, 546 (8th
Cir. 2002). Upon establishing a prime facie case of discrimination, the plaintiff rhost, sthat
the requested accomutétion is ‘reasonable on its fades., ordinarily or in the run of cases.”
Peebles354 F.3cht 768 (quotingJ).S. Airways, Inc. v. Barne35 U.S. 391, 401 (2002)). “Upon
such a showing, the employer is left to ‘show special (typically-spseifig circumstances that
demonstrate undue hardship in the particular circumstancks.{guotingBarnett 535 U.S. at
402). In practice, the Eighth Circuit has articulated a-fiart test for evaluating these claims,
under which the plaintiff must demonstrate: “(1) the employer knew about thkys@s
disability; (2) the employee requested accommodations or assistancedohRisdisability; (3)
the employer did not make a good faith effort to assist the employee in seekingracaiions;
and (4) he employee could have been reasonably accommodated but for the erapémkeof

good faith.” Ballard, 284 F.3d at 960 (internal quotations and citations omitted).
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B. Analysis

Union Pacific makeseveral arguments in support of its motfon summary judgment.
Union Pacificasserts that (1) Mr. Hopman cannot demonstrate that he needed the requested
accommodation; (2) Mr. Hopman cannot present a prima facie case of disecdmbetause he
suffered no adverse employment actiamgl(3) Mr. Hopman'’s requested accommodation was not
reasonable as a matter of I@dkt. No. 541, at 1724). Mr. Hopman respondkat (1) Union
Pacific failed to engage in the interactive process with [@nUnion Pacific’s failure to grant
him the requestedccommodationrepresents an adverse employment act{@hithe issue of
whether Mr. Hopman needed a reasonable accommodation is broader than whether he had the
ability to perform the essential functions of his job; (4) the yard job did not repeeseasnable
accommodatiorand (5) Mr. Hopman'’s requested accommodation was not unreasonable (Dkt. No.
59, at 14-25).

Union Pacificmaintains thaEighth Circuit precedent bakdr. Hopmanfrom arguing that
he is entitled to an accommodation if he is capabpedorming the essential functions of his job
and that Mr. Hopman has not identified any “benefit” or “privilege” of emplaynthat he cannot
access without an accommodation (Dkt. No. 61;@t IMr. Hopmarrespondshat Union Pacific
misrepresents Ghth Circuitprecedenand that Mr. Hopman’s accommodation reqigestrequest
to work without the pain or symptoms of PTSD which represents a “benefit” or “gevilef
employment (Dkt. No. 62).

For purposes of summary judgmaeontly, Union Pacific assumes that Mr. Hopman can
show that he is disabled within the meaning of the ADA and is a qualified indiwiddal the
ADA (Dkt. No. 541, at 20).Union Pacific als@cknowledges that, at this stagelaes not move

for summary judgna on the issue dhe interactive procestl(, at9 n.2). Instead, Union Pacific
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asserts that as a matter of IMr. Hopman cannot demonstrate thatdientitled to a reasonable
accommodation asuffered an adverse @oyment decisionld., at 20.

The Court considers the legal requirements of the type of ADA claim Mr. Hopman brings
andwhether, based on the record evidence, a reasonable juror could conclude that Mr. Hopman
was “in need of assistance” and “denied a reasonable accommoddlick.V. Dickinson State
Univ., 826 F.3d 1054, 1060 (8th Cir. 2016).

1. Necessity Of Requested Accommodation

Union Pacific argues that Mr. Hopman cannot meet the requirement of showing he needs
an accommodatigrithatnothing suggests that he cannot perform the essential functions of his job
as a conductor without an accommodation, and that he ttdemmnstrate that there are any equal
benefits of employment that he is unable to enjoy without an accommod&tikinNo. 541, at
19). Moreover, citing_owery v. Hazelwood School Distri@44 F.3d 654, 660 (8th Cir. 2001),
and the Eighth Circuit Pa&ttn Jury ChargdJnion Pacific claims that Eighth Circuit precedent
limits reasonable accommodations to instances where a plaintiff is incapa#eaiming the
essential functions of his positigpkt. No. 61, at ). Mr. Hopman asserts that he nedis
requested accommodation to enjoy equal benefits and privileges of employmlerting the
right to work without the burden and pain of PT@kt. No. 59, at 181). Mr. Hopman further
argues that Union Pacific misstates Eighth Circuit preceateddisability law more generallgnd
thatworking without the pain of PTSD qualifies as enjoying the same benefits aneéges/ias
an employee without a disability (Dkt. No. 62, a2)1-

The Court rejects Union Pacific’s efforts to narrow as a matter of law tkes tfclaims
that may be brought under the ADA. The ADA’s implementing regulations provide kbwifa

three definitions of the term reasonable accommodation:
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(i) Modifications or adjustments to a job application process that enable aeglalif

applicant with a disability to be considered for the position such qualifieccappli

desires; or

(i) Modifications or adjustments to the work environment, or to the manner or

circumstances under which the position held or desired is customafibyrped,

that enable an individual with a disability who is qualified to perform the essential

functions of that position; or

(i) Modifications or adjustments that enable a covered ésit@ynployee with a

disability to enjoy equal benefits apdvileges of employment as are enjoyed by

its other similarly situated employees without disabilities.
29 C.F.R. § 1630.2(0)(2)€Qi)). Mr. Hopman has consistenttgstified that he remains able to
perform the essential functions of his job amaintans that this actiomvolvesthe third definition
of reasonable accommodati@kt. Nos. 55, 31,59, at 15). Thus, Mr. Hopman argues that he
needs the requested accommodat@anjoy equal benefits and privileges of employment as are
enjoyed byJnion Pacific’sother similarly situated employees without disabilities.

The Court finds unconvincing Union Pacific’'s argument that Mr. Hopman may only bring
a reasonable accommodation claim if he is unable to perform the essentialfsiottinis jolfor
severalreasongDkt. No. 61, at 1).First, hefacts ofLoweryupon which Union Pacific purports
to rely differ from Mr. Hopman’s case.The Eighth Circuit found thathe Lowery plaintiff
requested the accommodation in “response to [a] suspensiofjtiajcot argue that he indicated
that he needed an accommodation for his disabilitypWery, 244 F.3d at 660. Thus, thewery
plaintiff did not “request[] that his disability be acconuhated.” Id. The record evidencgipports
that Mr. Hopman requested an accommodation due to his disability, and Mr. Hopman has
maintained throughout that this request stands independent of his ability to perfossettigaé
functions of his job.

Second,Union Pacificmisconstrueghe thrust of the Eighth Circuit's Manual of Model

Civil Jury Instructions as they relate to reasonable accommodaltiara Pacific notes that these
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instructions provide, in part, th&d bringa reasonable accommodation clamnplaintiff must
demonstrate that hcould have performed the essential functions of the (specify job held or
position sought) at the time the defendant (specify action(s) taken with respeetplaintiff) if

the plaintiff had been provided with (specify accommodation(s) identified by thetifb)ai
Model Civ. Jury Instr. 8th Cir. 9.42 (201%lowever,Union Pacific fails to acknowledge thae
instructionsexplicitly note that[t]his [essential functions] element is designed to submit the issue
of whether the plaintiff is a ‘qualified individual’ under the ADAIY. at 9.42 n.5.Here,in its
moving pagrs, Union Pacific states that ihas expressly assumed the issue of whether Mr.
Hopman is a “qualified individual” under the ADA for purposes of summary judgrsenthe
Courtis not inclined to examine this issue at this stage of the litigéb&h No. 54-1, at 20).
Further based on the language quoted at@npersuasive cases examining these types of ¢laims
it is not all together clear that this requirement applies to the type of ADA claim Ndmé&to
brings.

Regardless, th&€committee Comments to thiastructions explicitly define the term
“accommodation” as rhaking modifications to the work place that alloasperson with a
disability to perform the essential functions of thegolallows a person with a disability to enjoy
the same benefits and privileges as an employee without a disalMibdel Civ. Jury Instr. 8th
Cir. 9.42 (2019) (emphasis added)his definitionmakes plairthat an accommodation need not
be related to the essential functions of an emplesyed&and aligns with Mr. Hopman’s request
for an accommodation that allows hiim enjoy equal benefits and privileges of employment,
which he contends here includes the right to work without the burden and pain of PTSD (Dkt. No.

59, at 16-21).
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Third, normal statutory constructiondicates that reasonable accommodation requests are
not solely tied to the essential functions of an employee’s jdhe ADA’s implementing
regulations provide thrgeossibledefinitions of the term “reasonable accommodatiaz® C.F.R.

§ 1630.2(0)(1)(K(ii)). The second definition states that a reasonable accommodation means
“[m] odifications or adjustments to the work environment, or to the manner or circumstanges unde
which the position held or desired is customarily performed, that enable an indivitua w
disability who is qualified to perform the essential functions of that positi&® C.F.R. §
1630.2(0)(1)(). The other two definitionglo not reference essential function§ee id.§
1630.2(0)(1{i), (ii). The Court findghatthe ADA permitsMr. Hopmanto seekfrom Union
Pacifica reasonable accommodatida enjoy equal benefits and privileges of employment as are
enjoyed by its other similarly situated employees without disabilitied. § 1630.2(0)(1(ii).
Interpreting “reasonable accommodation’rédate necessariljo the essential functions of an
employee’s job would render the other definitionsaninglessand the Court will not adopt an
interpretation “to render general words meaninglesiited States v. Alper838 U.S. 680, 682
(1950);see also Nachman Corp. v. Pension Ben. Guar. Cé4t U.S. 359, 384-85 (1980).

Fourth, nany courts have recognized, in accordance with the ADA its implementing
regulationsthat an emlpyee ably performing the essential functionsisfijbb might still need a
reasonable accommodation to enjoy equal benefits and privileges of employgeene.g Hill
v. Assocs. for Renewal in Educa., Ji87 F.3d 232, 239 (D.C. Cir. 2018grt denied139 S. Ct.
1201 (2019) (“A reasonable jury could conclude that for¢pigintiff] to work with pain when
that pain could be alleviated by his requested accommodation violates th® ABl&éed v. AT&T
Mobhility Servs., LLC 613 Fed. App’x 535, 5389 (6th Cir. 2015) rejecting an employer’'s

argument that providing a chair to an employee who experienced pain from prolongeagstandi
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was not a reasonable accommodation because “the ADA’s implementing reguiatjoire
employers to provide reasonable accommodations not only to enable an employeenopsrfor
job, but also to allow the employee to ‘enjoy equal benefits and privileges ofyengsibas are
enjoyed by. . . similarly situated employees withoutsdbilities.” (quoting29 C.F.R. 8
1630.2(9(1)(iii))); Sanchez v. Vilsac95 F.3d 1174, 1182 (10th Cir. 2012) (“[W]e conclude that
a transfer accommodation for medical care or treatment is not per se unreasomableaav
employee is able to perforthe essential functions of her job without)itBuckingham v. United
States 998 F.2d 735, 740 (9th Cir. 1993) (“[E]Jmployers are not relieved of their duty to
accommodate when employees are already able to perform the essential fundten®Iof);
Martin v. Neb. Methodist Health Sys., Indo.8:17-CV-121, 2019 WL 802743, at *6 (D. Neb.
Feb. 21, 2019)“The need for aeasonable accommodatisnnot to be viewed narrowly by
considering only an employee’s ability to perform the essential functbremployment.

A reasonablaccommodatiomay also be necessary to allow a disabled employeenjoy
equalbenefitsandprivilegesof employment as are enjoyed by [the employer’s] other similarly
situated employees without disabilitiés(quoting 29 C.F.R. 8§ 1630.2(0)(1)(iii)))Alonzo-
Miranda v. Sclumberger Tech. Corplo.5:13-CV-1057, 2015 WL13768973at *2 (W.D. Tex.
June 11, 2015§‘[A]n accommodation may enabllhe employee toenjoy equal benefits and
privileges of employmeheven if it has no effect on the employ&ability to do the jolj). These
courts’ opinionsaccord withthe third definition of “reasonable accommodation” in tABA’s
implementing regulationand Mr. Hopman'’s stated reason for seeking an accommod&iea

29 C.F.R. 8 1630.2(0)(2)(ii)). Accordingly, the Court concludes that it cannot find in favor of
Union Pacific as a matter of law on this issDespite being able to perform the essential functions

of his job, Mr. Hopmamayrequest amccommodatiofrom Union Pacifido enjoy equal benefits
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and privileges of employment as are enjoyed by its other similarly situatddye® without
disabilities

SeparatelyJnion Pacific argues thdr. Hopmanhasnot demonsttad that there are any
equal benefits or privileges of employment that he is unable to enjoy without an accdaimmoda
and that his alleged disability does not prevent him from enjoying anything Unidit Ras to
offer (Dkt. Nos. 54-1, at 1961, at 59). The EEOC has provided some guidance as to what “equal
benefits and privileges of employment” means:

The ADA requires employers to provide reasonable accommodations so that

employees with disabilities can enjoy ttenefits and privileges of employment”

equal to those enjoyed by similagituated employees without disabilities.

Benefits and privileges of employment include, but are not limited to, employer

sponsored:(1) training, (2) services (e.g., employee assistance programsyEAP

credit unions, cafeterias, lounges, gymnasiums, auditoriums, transportation), and

(3) parties or other social functions (e.g., parties to celebrate retitenand

birthdays, and company outings)lf an employee with a disability needs a

reasonable accommodation in order to gain access to, and have an equal opportunity

to participate in, these benefits and privileges, then the employer must ptweride

accommodation unless it can show undue hardship.
Enforcement Guidance: Reasonable Accommodation and Undue Hardship under tloasmer
with Disabilities Act (2002), https://www.eeoc.gov/policy/docs/accommodation.htmrlhe
definition of “equal benefits and privileges of employment” in these guidetihgss with the
examples of “equal access to the benefits and privileges of employment” founsbmRaAcific’s
Reasonable Accommodation Policy, which include “training, attending company sponsored
events, [and] access to lunch and coffee rooms” (Dkt. N, 39 12). Here, Union Pacific
specifically argues that a “benefit” or “privilege” must be “a tangible service offeyednb

employer— such as training — that the employee cannot access without an accommodation.” (Dkt.

No. 61, at 2).
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The Court is not inmed to grant judgment as a matter of law in favadoion Pacificon
this pointat this stage of the litigationThough the EEOC has identified some examples of equal
benefits and privileges of employment, that list is noetradlusive. Union Pacific does not cite
controlling authority for this proposition and does not meaningfully distinguish the hofdimgs
other courts that have permitted claims like Mr. Hopman’s to proddeddopmancontends that
he seeks the equal benefit and privilege of employneéntorking without suffering the worst
symptoms of his disabilityThe record evidence offers numerous examples of the ways in which
Mr. Hopman contends thdtlas helpsto alleviate Mr.Hopman’s pain and suffering from his
PTSD. Mr. Hopman contends that, due to his disabilitiespéeded Atlas with him to workas
other employees dewithout suffering from the flashbacks, migraines, anxiety, and depression
that have amompanied his PTSD. Even though Mr. Hopman is able to perform the essential
functions of his job without accommodatidrom the record evidence beforettie Court finds
that “[a] reasonable jury couldonclude that forcing [Mr. Hopman] to work with pavhen that
pain could be alleviated by his requested accommodation violates the ABIA,"897 F.3d at
239 determining thatARE’s assertion that Hill did not need the accommodation of a classroom
aide because he could performe tessentidunctionsof his job without accommodation ‘but not
without pain,’[wa]s unavailing. A reasonable jury could conclude that forcing Hilkddk with
pain when that pain could be alleviated by his requested accommodation vioé&a&BA.”
(citations omited)); see also Gleed13 Fed. App’x at 53%ejecting the employer’'s argument
that, as a matter of lawf, plaintiff “was physically capable of doing his jelmo matter the pain
or risk to his healtkthen it ha no obligation to provide him with any accommodation, reasonable
or not”); Alonzo-Miranda 2015 WL 13768973, at *@ejecting the employer’'s gument postrial

that the ADA requires accommodations only when they are necessaryféompessential
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functions of the job; concluding th&n accommdation may enable the employee to ‘enjoy equal
benefits and privileges of employment’ even if it has no effect on the empl@@kty to do the
job™).

Viewing the record evidenca the light most favorable to Mr. Hopmatie Court finds
that a reasonable juror could conclude that Mr. Hopnaaa disabilityand requested from Union
Pacific a reasonable accommodation to enjoy equal benefits and privileges ofraemnglas are
enjoyed by its other similarly situated employees without disabilitiscordingly, at this stage
of the litigation,the Court denies Union Pacific’'s motion for summary judgpnrefgcting Union
Pacific’'s argumentghat Mr. Hopman was not entitled to request and did not asedmatter of
law the requested accommodation.

2. Reasonableness Of Requested Accommodation

Union Pacific also argues that Mr. Hopman’'s requested accommodation was not
reasonable as a matter of law (Dkt. No-154t 2324). Specifically, UnionPacific maintains that
a reasonable accommodation must assist the plaintiff in performing theafutisgob, rendering
Mr. Hopman’s requested accommodatiomreasonable asig unrelated to his limitations or his
ability to perbrm his job duties becae he has no limitatior{id., at 23). Mr. Hopman counters
whether an accommodation is reasonable is ordinarily a factfestie juryand that the record
evidence demonstrates the reasonableness of his request (Dkt. No. 59, at 23-25).

Employers are “only obligated to provideemsonableaccommodation, not the particular
one that [an employee] request[sjGarrison v. Dolgencorp, LLC939 F.3d 937, 942 (8th Cir.
2019) (emphasis in originalcitations omitted) However, upon an emplogr's motion for
summary judgmeranemploye€‘need only show that an ‘accommodation’ seems reasonable on

its face,i.e., ordinarily or in the run of casesBarnett 535 U.S. at 401 (citations omitted]l]n
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order for the accommodation to be reasonatile, request must relate to the individual's
disability.” Hustvet v. Allina Health Sys910 F.3d 399, 410 (8th Cir. 28)1(citations omitted).

“A reasonable accommodation [also] imposes no undue burden on the empgehles 354

F.3d at 767 see also Gardea v. JBS USA, LL@15 F.3d 537, 541 (8th Cir. 2019)
(“Accommodations are not reasonable if an employer ‘can demonstrate that thmemactadion
would impose undue hardship on the operation of the business.” (quoting 42 U.S.C. §
12112(5)(A)).

To the extent Union Pacific argues that a reasonable accommodation to pernut@meem
to enjoy the benefits and privileges of his job masta matter of law relate to the essential
functions of the job,hte Courtrejectsthat argumentor the reasonsxplained Likewise, to the
extent Union Pacific asserts that as a matter of law the accommodation Mr. He@kamges
not qualify as one to permit him to enjoy equal benefits and privileges of emgidyhe Court
rejects that argument for the reas@xplained.

Here,the Court must view the record evidence in the light most favorable to Mr. Hopman
and, in doing so, determines thiaere isrecord evidencérom which a reasonable juror could
concludethe following: Mr. Hopman’s requested accommodationssasimoney and violageno
rule; Union Pacific granted Mr. Birchfield the same accommodation Mr. Hopre&sfeeseveral
years and it created no problems; Mr. Birchfield used his dog successfully to mitigatexiesy
disorder Union Pacific uses its own dogs to assist personnel on and aroungUiaims Pacific
performs a thorough individualized assessmentsaiogs and handlers before approving them
and could conduct such an assessment with Mr. Hopman and Atlas; Union Pacificlsadegs

caused no problems; yard dogs or stray dogs are common at Union Pacific wankgitest
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prohibited and Union Pacific has not demonstrated any undue hardshipuitl vgaffer in
accommodating Mr. Hopman'’s request.

Given this record evidencthe Court finds that a reasonable juror could conclude that Mr.
Hopman’s requested accommodation “seems reasonable on its Bamétt 535 U.S. at 401.
Accordingly, the Court denies Union Pacific’s motion for summary judgment ondbedg that
Mr. Hopmars requested accommodation was not reasonable as a matter of law.

3. Requisite Adver se Employment Action

Union Pacific also suggests that, as a matter of law, Mr. Hopman cannot deradhstrat
requisite adverse employment action to maintain his claifie Eighth Circuit has held that in
failure to accommodate cases “there is no requirement to demonstraddvamse action other
than the failure to accommodate itselMershon v. St Louis Uniw42 F.3d 1069, 1077 n.5 (8th
Cir. 2006) (citingPeebles354 F.3d at 766). “An employer is also liable for committing an adverse
employment action if the employée need of assistance actually requested but was denied a
reasonable accommodationDick, 826 F.3dat 1060(citing Hatchett v. Philander Smith Call.

251 F.3d 670, 675 (8th Cir. 2001)). Union Pacific denied Mr. Hopman'’s request to bring Atlas to
work with him on the grounds that his request was neither necessary nor reasonaldephd r
evidence costrued in the light most favorable to Mr. Hopman creates disputed genuine issues of
material fact regaing Union Pacific’s assertions.

To the extentUnion Pacific also asserts thiitoffered to Mr. Hopman a alternative
reasonable accommodation in the form of a yard job which would prevent him from having to
spend nights away from home and Aasl that Mr. Hopman took that job, the Court camgnant
Union Pacific judgment as a matter of law based on the record before itd Baghe record

evidence before the Court construed in favor of Mr. Hoprata, minimumthere are genuine
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issues of material fact in disputegarding whethethis was a reasonable alternative offer on the
part of Union Pacific based on Mr. Hopman’s request, what Mr. Hopnaale known to Union
Pacific, and what the record evidence demonstrates about Union Pacificssonletiaking
process Further, there argenuire issues of material fact in disputegarding whether Union
Pacific granted to Mr. Hopman with the ygai offer anything oveandabove that to which Mr.
Hopman already was entitled by virtue of his positioRor these reasons, the Coddnies
summary judgment as a matter of law in favor of Union Pacific on this point.

V.  Conclusion

The Courtfinds, based on the record evidence, that a reasonable juror could
concludethat Mr. Hopman has demonstrated a prima facie case of discrimitmtion
requesting a reasonable accommodation to enablevithrhis disability to enjoy equal
benefits and privileges of employment at Union Pacific as are enjoyediblyatssimilarly
situated employees without disabilitieé.ccordingly, the Court deniesribn Pacific’s
motion for summary judgment (Dkt. No. 54).

So ordered this 26ty ofMay, 2020.

Tt 4. P

KnAstine G. Baker
United States District Court Judge
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