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IN THE UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF ARKANSAS
WESTERN DIVISION
RAYMOND D. THOMPSON PLAINTIFF
V. 4:18cv00128-JLH-JJV
UNITED STATES OF AMERICA
SOCIAL SECURITY ADMINISTRATION (SSA):
SSA Administrative Lawludge Bradley L. Davis DEFENDANTS

PROPOSED FINDINGSAND RECOMMENDATIONS

INSTRUCTIONS

The following recommended disposition has beent to United States District Judge J.
Leon Holmes. Any party may serve and filgitten objections tothis recommendation.
Objections should be specific and should inclugeféictual or legal basis for the objection. If the
objection is to a factudinding, specifically identify that finehg and the evidence that supports
your objection. An original and one copy of youremtjons must be receivéal the office of the
United States District Court Clerk no later thanrteen (14) days from the date of the findings
and recommendations. The copy will be furnishethéoopposing partyFailure to file timely
objections may result in waiver of thight to appeal questions of fact.

If you are objecting to the recommendatioml atso desire to submit new, different, or
additional evidence, and to have a hearing forghipose before the District Judge, you must, at
the same time that you file your weh objections, include the following:

1. Why the record made beforetiMagistrate Judge is inadequate.

2. Why the evidence proffered at the he@r({if such a hearing is granted) was not

offered at the hearing befotlee Magistrate Judge.
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3. The details of any testimony desired to be introduced at the new hearing in the form
of an offer of proof, and a copy, or the origiinof any documentary or other non-testimonial
evidence desired to be inttuced at the new hearing.

From this submission, the District Judgdlwletermine the necessity for an additional
evidentiary hearing. Mail your objections and “Statement of Necessity” to:

Clerk, United States District Court
Eastern District of Arkansas
600 West Capitol Avenue, Suite A149
Little Rock, AR 72201-3325

DISPOSITION

INTRODUCTION

Raymond D. Thompson (“Pl&iff”) filed this actionpro se pursuant to 42 U.S.C. § 1983,
alleging the Social Security AdministratioBRA) and Administrative Law Judge (ALJ) Bradley
L. Davis have violated his catitsitional right to due process(Doc. No. 2.) Plaintiff seeks
damages in the form of being asled monthly disability benefisnd “equity/damages . . . to
include the cost of the litigatn of this cause of action.”ld; at 13.) After careful review of
Plaintiffs Complaint, | find it should be dismis$avithout prejudice for fiture to state a claim
upon which relief may be granted.
. SCREENING

An action in which the plaintiff is proceedimngforma pauperis may be dismissed “at any
time” upon a determination that (1) it is frivolousmoalicious; (2) it fails testate a claim on which
relief may be granted; or (3) it seeks monetaligfragainst a defendant who is immune from such
relief. 28 U.S.C. § 1915(e)(2)(B). Pursuido this provision, a federal court maya sponte
dismiss a claim that is “based on an indisputabéritless legal theory” or one that is “clearly

baseless” as a matter of faddenton v. Hernandez, 504 U.S. 25, 32 (1992) (quotimdgitzke v.



Williams, 490 U.S. 319, 327 (1989)). Theforma pauperis statute has been applied to dismiss
claims prior to service in pagier and non-prisoner cases alikéee Zessin v. Neb. Health &
Human Servs., 8:07CV247, 2007 WL 2406967 (D. Neb. Aug. 2007) (collecting cases in which
the Eighth Circuit and other courts have affsidismissals under 28 &IC. § 1915(e)(2)(B) in
non-prisoner cases).

1. ANALYSIS

Plaintiff was denied disability insurancenadits and supplemental security income on
February 5, 2018. (Doc. No. 2 at 31-41.) JudgalRy L. Davis held an administrative hearing
and entered a written de@n denying benefits.ld.) Plaintiff was notified that if he disagreed
with the ALJ’s decision, he could seek reviefithe decision by #hAppeals Council.Id. at 28.)
There is no indication (and it isnlikely given the Februarg4, 2018, Complai) Plaintiff
exhausted an appeal with the Appeals Couosfore filing this cause of action.

Nevertheless, rather than pursue review bytppeals Council or judicial review pursuant
to 42 U.S.C. 8§ 405(g), Mr. Thompson seeks rehebugh 42 U.S.C. § 1983. After careful review
of Plaintiff's Complaint, | find it is subject tdismissal for lack of subject matter jurisdiction and
failure to state a claim upon which relief may be granted.

As an initial matter, Judge Davis enjoys absolute immunity from this lawsuit for damages
because Plaintiff's claims are clearly basedactions taken in his official capacitiRehberg v.
Paulk, 566 U.S. 356, 363 (201Butz v. Economou, 438 U.S. 478, 514 (1978). Therefore, Judge
Davis should be summarily dismissed from this cause of action.

The United States is also immune fronit smless it expressly has waived immunity and
consents to be suedSee, e.g., United Sates v. Mitchell, 445 U.S. 535, 538 (1980). “It is

elementary that ‘[t}he United Se, as sovereign, is immune fr@uit save as it consents to be



sued . . ., and the terms of its consent to be suady court define that court’s jurisdiction to
entertain the suit."1d. (quotingUnited Sates v. Sherwood, 312 U.S. 584, 586 (1941)).

An action brought against a federal agency - the SSA in this asgsentially one brought
against the United States. Therefore, the SSA camnsued absent an express waiver of that
immunity. Likewise, the Comrasioner cannot be sued absent an express waiver, for sovereign
immunity applies with equal ford® suits against a federal employee sued in his or her official
capacity. Hawaii v. Gordon, 373 U.S. 57, 58 (1963).

A limited waiver of sovereign immunity permitting revieof the denial of social security
disability exists in 42 U.S.C. § 405(g). The stefuh pertinent part, states, “Any individual after
any final decision of the Comssioner made after a hearing toiethhe was a party, . . ., may
obtain judicial review of sth decision by a civil action. . . .”)So consideration must be given to
whether Mr. Thompson should be allowed to proceed with this cause of action by converting it to
an appeal under § 405(g).

In considering this question, | note Mr. Theson may only seek judicial review of the
Commissioner’s “final decision,” 42 U.S.C. § 405(g) and (hy a “final decision” comes only
after a claimant has sought review by #epeals Council. Se20 C.F.R. 88 416.1455 and
416.1481. Here, Mr. Thompson filed this cause tibadess than two weelster receiving notice
of the unfavorable decision by the ALJ. In #isence of a decision by the Appeals Council, there
has been no “final decision” byglCommissioner, and, therefors decision subject to judicial
review under 42 U.S.C. 8§ 405(g). Plaintiff'silme to exhaus his available administrative
remedies is jurisdictional, requirirdjsmissal of this cause of actioWeinberger v. Salfi, 422

U.S. 749 (1975) (requirement of “final deasi of Commissioner igurisdictional).



| also recognize that iBivens v. Sx Unknown Named Agents of Federal Bureau of
Narcotics, 403 U.S. 388 (1971), the United States $opr Court allowed 8§ 1983 suits as a means
to seek damages against federal officials windate an individual’s congutional rights in their
individual capacities. However, Mr. Thompson'’s claims are clearly those of official capacity.

Even giving Mr. Thompson all benefit dhe doubt, his Fourteenth Amendment due
process claims are not cognizable unBarens. The United States Supreme Court recently
addressed what claims weregnizable through a claim undg@ivens. The Court stated:

[T]he Court recognized what has comebtcalled an implied cause of action in

two cases involving other cditstional violations. InDavis v. Passman, 442 U.S.

228, 99 S.Ct. 2264, 60 L.Ed.2d 846 (1979),amministrative assistant sued a

Congressman for firing her because she awavoman. The Court held that the Fifth

Amendment Due Process Clause gave her a damages remedy for gender

discrimination.ld., at 248-249, 99 S.Ct. 2264. AndQarlson v. Green, 446 U.S.

14, 100 S.Ct. 1468, 64 L.Ed.2d 15 (1980), a priserestate sued federal jailers

for failing to treat the prisoner’s asthma. The Court held that the Eighth Amendment

Cruel and Unusual Punishments Clauseegaim a damages remedy for failure to

provide adequate medical treatmesde id., at 19, 100 S.Ct. 1468. These three

cases—Bivens, Davis, and Carlson—represent the only instances in which the

Court has approved of an implied damages remedy under the Constitution itself.
Ziglar v. Abbasi,  U.S. __, 137 S.Ct. 1854-55 (2017).

Because the Supreme Court has only recogniZBidens remedy in the context of the
Fourth, Fifth, and Eighth Amendments, PlaingfFourteenth Amendment claim would present a
new Bivens context. Therefore, in accordance wiilglar, this Court would necessarily apply a
“special factors” analysis to tl¥mine whether “special factoceunsel hesitation in the absence
of affirmative action by Congresslt. at 1857 (citation and quotatioomiitted). In other words,
are there special factors here requiring this Cowfttich interprets laws - to defer to those who
wrote those laws.

In performing this analysis, “the existenceatiernative remedies usually precludes a court

from authorizing @ivens action.” Id. at 1865. Plaintiff's “alternaterremedy” is under the Social



Security Act, 42 U.S.C. 8§ 405(g). Section 405(gvides that a federabart, reviewing a final
decision of the Commissioner, has the poweenter a judgment “affirming, modifying, or
reversing the decision of the Commissioner o€i&oSecurity, with or without remanding the
cause for a rehearing.” 42 U.S.C. 8§ 405(g)(ser@dnur). Since 8 405(d¥kreates a right and
provides a special remedy, that remedy is exclusifReriegotiation Bd. v. Bannercraft Clothing
Co., 415 U.S. 1 at 18 (1974) (ahcitation omitted)).

Accordingly, | find that Mr. Thompson’s Corgint should be dismissed without prejudice
for failure to state a claim upowhich relief may be granted. Dismissal should be without
prejudice so Mr. Thompson may first exhaust hisiadstrative remediesnal then seek judicial
review pursuant to 42 U.S.C. § 405(qg).

V. CONCLUSION

IT 1S, THEREFORE, RECOMMENDED that:

1. Plaintiff's Complaint (Doc. No. 2) ieISMISSED without prejdice for falure to
state a claim upon which relief may be granted.

2. The Court certify, pursuant to 28 U.S.C. § 1915(a)(3), that forma pauperis
appeal from an Order adopting these recondagons and the accompanying Judgment would
not be taken in good faith.

DATED this 7thday of March, 2018.

ArQl U\M\ .

EJ \D?LPE
STATESMAGISTRATE JUDGE




