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INTHE UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF ARKANSAS
WESTERN DIVISION

RYAN WESLEY WILDER PLAINTIFF
V. Case No. 4:18-cv-00344-K GB
CREDIT CONTROL COMPANY INC. DEFENDANT

OPINION AND ORDER

Before the Couris defendant Credit Control Comparigc.’s (“Credit Control”) motion
for summary judgment (Dkt. No. 11). Credit Control segkamary judgment on plaintiff Ryan
Wesley Wilder’s claims pursuant to the federal Fair Debt Collectrantiees Act (“FDCPA”),
Puw. L. 95109; 91 Stat. 974, codified as 15 U.S.C. 88 16622p, and the Arkansas Fair Debt
Collection Practices Act (“AFDCPA"), Arkansas Code Annotated 884-501,et seq. Mr.
Wilder filed a response in oppositibmthe motion(Dkt. No. 16). For the following reasonbgt
Court grants Credit Control’s motion for summary judgneemd dismisses Mr. Wilder’'s claims
(Dkt. No. 11).

l. Factual And Procedural Background

Credit Control filed a statement of material facts not in dispute, and Mr. Wéddponded
(Dkt. Nos. 13, 15). The following facts are taken from Mr. Wilder’s response to Qeulitol’s
statement of material facts not in dispute (Dkt. Ng), Linless otherwise specified by notation.

Mr. Wilder is an adult resident of the State of Arkansas and is a consuther thie
meaning of the FDCPAd., at 1). Credit Control is a debt collection agency within the meaning
of the FDCPA and the AFDCPAd., at1-2). Little Rock Ambulance Authority, doing business
as MEMS (“MEMS”), is a municipal ambulance and emergency medical services origanizat

operating in the Central Arkansas area including but not limited to Pulaski CoukfnsAs,

Dockets.Justia.com


https://dockets.justia.com/docket/arkansas/aredce/4:2018cv00344/111986/
https://docs.justia.com/cases/federal/district-courts/arkansas/aredce/4:2018cv00344/111986/28/
https://dockets.justia.com/

pursuant to state and local authoflty;, at 2) MEMS engages Credit Control to collect delinquent
accounts for ambulance and emergency medical seifvetes

On September7l, 2015,Mr. Wilder received ambulance and emergency medical services
from MEMS (Dkt. No. 15,at 2) MEMS sent dinal invoice to Mr. Wilder on October 30, 2015
(Id.; Dkt. No. 131, at ). No insurance payment was received for this run, and no other payment
was made by Mr. WildefDkt. Nos. 131, at 1; 15, atR The September 17, 201&rviceswvere
assigned a “run number” of 68,475 (Dkt. No. 13-1, at 1).

On April 3, 2016, MEMS electronically forwarded the unpaid balancéhsiSeptember
17, 2015 services to Credit Control to initiate collection effofikt. Nos. 132, at 1; 15, at2
Theclient reference number for this incident is@®175 Dkt. No. 15, at 2 The client reference
number is the last two digits of the year of service followed by the MEMS run ndorhbiat
service(ld.). Credit Control assigned an internal account number of 70983 to this rrdhjter (

On December 19, 2016, Mr. Wilder received ambulance and emergency medicalsservic
from MEMS (I1d.). Mr. Wilder signed an authorization guaranteeing payment for these services
(Dkt. No. 171, at 6) A final invoicefor the December 19, 2016, serviveas sent to Mr. Wilder
by MEMS on February 10, 20{Dkt. Nos. 13-3, at 115, at 3. Thisinvoicewas assigned a run
number of 93,778 (Dkt. No. 13, at 1). This invoice includes “trip notes” that indicate
“Qualchdce paid $479.74 6/16/17.1d.).

On December 202016 Mr. Wilder again received ambulance and emergency services
from MEMS (Dkt. No. 15, at } Mr. Wilder signed an authorization guaranteeing payment for
these services (Dkt. No. &7 at 7). Thenvoice for these services was assigned a run number of
94,095 (Dkt. No. 131, at 1). On January 24, 2017, MEMS received an insurance payment that

paid part of the cost of the December 20, 2016, services (Dkt. Nos. 13-4, at 1; 15, at 3).



On or about May 21, 2017, MEMS electronically forwarded the unpaid balances for the
December 2016 services to Credit Control to initiate collection and copied theomlec
transmission of the 2015 services originally forwarded April 3, 2044. No. 15, at § This
included the $888.75 amount for run-98778 (d., at 3). The December 19, 20%@rvices with
MEMS client reference number -B8778wereassigned as Credit Control file 8001750 by Credit
Control (d.). The December 20, 2016, services with MEMSient refeence number 16
94095—was assigned Credit Control account file 8001k08 (

The information communicated by MEMS contained an erroneous Social SecuribeNum
(“SSN”) beginning 151 as opposed to Mr. Wilder’s correct $8binning 5891d.). As a resli,
Credit Control did not associate the December 20, 2€l4én for serviceswith the two other
claims (Dkt. No. 15, at 4). Debt information is electronically forwarded by MEMS to Credit
Control where Credit Control's system electronically enters it into its colledtbabaseld.).
There is no human activity in this procéks$). Thus, Credit Control was not involved in entering
an incorrect SSN for the December 20, 2016, servides (

Credit Control uses the Collector System from Columbia Ultimate Business Systems
(“CUBS”) to receive and store all the information for its collection acco{bks No. 15, at %

All information is entered into this system including the contemporaneous not@svefgations
with debtors, information received, and actions take). (

On May 24, 2017, Credit Control's collectt€arol; listed as CLZ on its internal note
system, contacted Mr. Wilder telephonically regarding MEMS account 800d@30 The
conversation was cordiélld.). Carol properly identified herseHind, during the conversation, Mr.

Wilder informed hethathe had health insurance lioat hedid not know his membership number



(Dkt. No. 15, at 4) He later called back and gave her his membership informatfoalh Carol
forwarded to MEMS on May 25, 2011().

Mr. Hanson also testified that Credit Control, on May 24, 2017, did not know whether a
claim had been submitted to Mr. Wilder’s insurance (Dkt. Nel4,3at 13). Mr. Hanson further
testified that Credit Control relies on MEMS to submit medical bills to insurance casaal).

Mr. Hanson also stated that Credit Control will acquire insurance information anitd glasg to
MEMS for MEMS to file a claim and that MEMS keeps Credit Control apprised of dahessbf

such claimsi@.). Mr. Hanson explained théif [MEMS] acquire[s] insurance information, either
from me or from—if the individual calls them up and gives them that insurance information, they
will call and advise me: We are filing insunce on this. Will you please put a hold on the account
until we see what happensltl(). On May 25, 2017, Credit Control’s records indicate that MEMS
requested a 45-day hold on Mr. Wilder's account (Dkt. No. 13-6).at 2

Mr. Hanson further testified thdif a lawsuit is being filed, it is filed in MEMS name,”
not “under [Credit Control's] name.” (Dkt. No. 112, at 14). Mr. Hanson explained that Credit
Control will evaluate whether to file suffa]nd at that point, we will prepare an affidavit of the
account and send it to our client for them to make the final approkd).” He further elaborated
that “whether we file that suit or not is entirely up to my client. They get t@ it deion . .

S (1dY).

On May 25, 2017, a validation letter was sent to Mr. Wilder by Credit Control stating
“RE: MEMS AMBULANCE 16-93778; a principal due of $888.7%hat Credit Control was a
debt collector and this was an effort to collect a dabt ®tting forth Mr. Wilder’s rights as
required by the FDCPADkt. No. 15, at 5). The May 25, 2017, letter from Credit Control to Mr.

Wilder included the following language:



We have been authorized by our client to demand payment in full.

Unless you notifythis office within 30 days after receiving this notice that you

dispute the validity of this debt or any portion thereof, this office will obtain

verification of the debt or obtain a copy of a judgment and mail you a copy of such

judgment or verification.If you request this office in writing within 30 days after
receiving this notice, this office will provide you the name and address of the
original creditor, if different from the current creditor.

(Dkt. No. 13-8).

Credit Controls records indicate that, on June 1, 2017, Carol spoke with Mr. Wilder and
recommended that he “get a debit card to cover both acdourdse ins[urance] does not pay . .
..” (Dkt. No. 136, at 2). Payment of $479.74 was received by MEMS from Mr. Wilder’s health
insurer on or about June 16, 2014.)

Credit Control's recordalsoshow that, on June 26, 2017, Carol spoke with Mr. Wilder
and that Mr. Wilder indicated that he could not get a credit card and that he offergdbttDz0
a week (Dkt. No. 18, at 3). Carol told Mr. Wilder that she would call back next wegk (Also,
on June 26, 2017, Credit Control semtMr. Wilder a letter updating the amount owed to reflect
the June lé6nsurancepayment [d.). This letter states that the “Balance Due” is $409.01t.(Dk
No. 139). This letter included the statement:. “May we suggest you have yowunregtdetermine
your liability towards this obligation.(1d.).

Mr. Hanson testified that, on July 5, 20X0redit Control's records indicate that Carol
attempted to call Mr. Wilder and that nobody answered (Dkt. No. 13-12, at 18).

On July 21, 2017, Carol called Mr. Wilder at 10:00 a.m. and asked to speak to “Ryan.”
(Dkt. No. 15, at p Mr. Wilder acknowledges that he had been waiting for her to call, but he
disputes that he was waiting for her to call on that specific day andtdmeMr. Wilder's version

of this call is that héad been working until 2:00 a.m. and was awakened by Carol@aallHe

states that he answered the call but was silent other than possibly gfloh)ingVhen he said



nothing, the caller said axds to the effect of, “That’'s ok. We’'ll be seeing you sbamd hung
up (Dkt. No. 15, at 5) Mr. Wilder characterizethis language as a thrgdd.). In his deposition,
Mr. Wilder described his reaction to Carol’s statement:

Q: The only thing you said was huh?

A: Practically, yes. Like | dor*l believe that was the only thing that was
said. There wasnothing else was said. If anything, | might have also
made a noise when | answered the phone, but | don’t even think | did that.
| think | just answered the phone and they knew | answered the phone
because the ringing stopped. And then she asked to speak to me, and |

mumbled a word. And then she said, “That's okay. We’'ll be seeing you
soon,” and she hung up the phone.

And you interpreted that as a threat?
Yes.

A threat to do what?

> o » 0

| don’t know. A threatto sue me. A threattbwe’ll be seeimg you soon,”

like what—like I've heard people say that in the past, like it's never been a
good thing, never been a good thing. | don’t understand an instance where
that would be a good thing for someone to say that to you in a way that,
like—okay, maybe family member will say, okay, yeah, we’ll be seeing
you soon. We'll see you Sunday or something like that. But that was not
the context whatsoever.

Q: Well, did you understand that Credit Control was going to follow up on the
debt?

A: l—no. I didn’tknow what they were wanting from me because | had offered
to pay them. | had called them trying to get ahold of Carol, and I didn’t get
ahold of her. And then she called me saying these things when | was, in
fact, willing to pay. | got a whole credit card for that reason, you know.

Q: But you had been anticipating contact from Credit Control?

Maybe.

Q: Well, | think you indicated that you were waiting for them to call you?



A: Yeah, because Carol knew that | had a credit card and thatwiliiag to

pay. She had that information. And she should understand from the
previous calls that | was practically docile, you know, willing to pay. She
said | was argumentative at one point, and that’s a stretch. That is a stretch.
But, yeah, she should have known at that point—you know, if I'm going to
go out of my way to get a hard inquiry on my credit report to get a credit
card—and I've never had a credit card before. | didn't know how to use
credit cards back then. If she knew that | was going to go out of my way to
get a credit card and she had this information from the person | spoke to at
the office, then she should knewshe should be understanding that | was
willing to pay them. So to hit me with something like that, that's just
ridiculous,especially when | was willing to pay.

(Dkt. No. 13-13, at 11-12).

Mr. Wilder then called CarolDkt. No. 15 at 6) Mr. Wilder admitsthat he “was not
happy” andhat“then [he]was hot.”(Id.). He also admits it was likely he used profanity and that
“maybe [he]could have behaved a little bit better and like used less profanities . . . [b]ut, yeah
[he] wasn’t happy.”(Id.). The person responded, “I'm not going to let you talk to me liké that
and “[o]nce you've calmed down and you'’re ready to pay, then you call b@dR.” She then
hung up (d.).

Mr. Wilder then called back again and was directed to C.D. Hanson, the operations
manager of Credit Contrd¢ld.). Mr. Wilder expressed his anger at Carol and his perception of
disrespecfld.). Mr. Wilder admitghathe used profanity toward Mr. Hanson and that Mr. Hanson
stated, “Oh, I'm not going to let you talk to my employees like th@tl). Mr. Hanson then
volunteered to place Mr. Wilder in “do not contact” status so that there would be no ¢ortheast
initiated by Credit Controfld.). After that, Mr. Wilder received no more calls initiated by Credit
Control (d.).

In response to a questi@uring his deposition about whether he threated to take legal

action against Mr. Wilder, Mr. Hanson testified:



The statement | give by rote and have done for 30 years in a situationdikiénthi

going to ask him if he wants to pay the bill. If he says no and particularly iea cas

where I've flagged the account as do not contact so that we’re not going tadcall a

we’re not going to send letters, so our collection efforts at that point are dofie, | wi

advise somebody, “Well, at this point, we're going to have to review this for

possible legal action.” And | certainly do make that statement and | stahd by
(Dkt. No. 1312, at 21). Mr. Hanson further testified thate of the factors considered
determining whether to pursue litigation against Mr. Wilder was the fadvitha¥ilder was not
employed(ld., at 24).

On July 24, 2017, Mr. Wilder called and spoke to Carol who told him he had to pay in full
or “we’re done here.” (Dkt. No. 15, a}.6This was Mr. Wilder’s last contact with Credit Control
(1d.).

Credit Control asserts that, when it was first founded in 1972, it adopted policies which
would later compare favorably to the FDCPA (Dkt. No. 13, 1 24 record evidence includes
Credit Control's policies. One of Credit Control's “Telephone R&inis “Don't Antagonize
People.” (Dkt. No. 131, at 15). Another such policy is “Don’t threaten the debtor at any time.”
(Id.). Mr. Hanson testified that his collectors know that they do not go to the homistofsdi®
collect debts (Dkt. No. 13-12, at 11).

. Standard Of Review

Summary judgment is proper if the evidence, when viewed in the light most favorable to
the nonmoving party, shows that there is no genuine issue of material fact ahe thefiendant
is entitled to entry of judgment as a matter of lawed. R. Civ. P. 56Celotex Corp. v. Catrett,

477 U.S. 317, 322 (1986). A factual dispute is genuine if the evidence could cause a reasonable
jury to return a verdict for either partyMiner v. Local 373, 513 F.3d 854, 860 (8th Cir. 2008).

“The mere exgtence of a factual dispute is insufficient alone to bar summary judgment; tia¢her,

dispute must be outcome determinative under the prevailing ldallbway v. Pigman, 884 F.2d



365, 366 (8th Cir. 1989). However, parties opposing a summary judgméahmay not rest
merely upon the allegations in their pleadingsiford v. Tremayne, 747 F.2d 445, 447 (8th Cir.
1984).

The initial burden is on the moving party to demonstrate the absence of a genuine issue of
material fact. Celotex Corp., 477 U.S. at 323. The burden then shifts to the nonmoving party to
establish that there is a genuine issue to be determined aPmigential Ins. Co. v. Hinkel, 121
F.3d 364, 366 (8th Cir. 2008). “The evidence of the-mmvant is to be believed, and all
justifiable inferences are to be drawn in his favokriderson v. Liberty Lobby, Inc., 477 U.S. 242,
255 (1986).

[I1.  Discussion

In his complaint, Mr. Wilder asserts that Credit Control violated the FDCPA lend t
AFDCPA by,

(1) attempting to collect an amount mioney not owed by Ryan Wilder for a[]

medical bill, (2) providing a verification rights notice that did not identify the name

of the creditor to whom the debt was owed, (3) demanding payment in full of an

amount of money that Ryan Wilder did not owe and that overshadowed the

verification rights notice, (4) sending a second collection letter that did noffydent

Credit Control Company, Inc. as a debt collector, (5) telling Ryan Wilder *SThat

ok. We will be seeing you soon” or words to that effect after Ryan Wilder and

Credit Control Company, Inc. could not agree to payments toward the debt, and (6)

reporting false information to Trans Union, a credit reporting agency, abont Rya

Wilder’s debt.

(Dkt. No. 1, at 1). Mr. Wilder concedes that he has abandbizedlaimsthat the second
collection letter did not identify Credit Control as a debt collector and that CrealitdCreported
false information to a credit buregsee Dkt. Nos. 10, at 1; 11, at 2; 16, at 12Thus, the Court
dismisses without prejudice Mr. Wilder’s claimmsder 15 U.S.C. 88 1692¢(8) and 1692¢e(11) and
Arkansas Code Annotated 88-24-506(b)(8) and 1-24-506(b)(11) Mr. Wilder also concedes

that Credit Control’s collection ledrs adequately identified the creditmd,therefore agrees



that summary judgment should be entered in Credit Control's favor on that(ElkiniNo. 16,
at 12). Accordingly, the Court dismisses wpitejudice M. Wilder’s claim that Credit Control
failed to identify the creditor to whom Mr. Wilder owed a debt.

Credit Control moves for summary judgment on Mr. Wilder’s remaining slainder 15
U.S.C. 88 1692d, 1692d(2), 1692e, 1692e(5), 1692(e)(1), and Bd@2gnder Arkansas Code
Annotated §8§17-24505(a), 1724-505(b)(2), 1724-506(a), 1724-506(b)(5), 1724-506(b)(1),
and 17-24-508(a).

A. Claims Under 15 U.S.C. 88 1692d and 1692d(2) and Arkansas Code
Annotated 88 17-24-505(a) and 17-24-505(b)(2)

Credit Control moves for summary judgment on Mr. Wilder’'s claims under 15 BS.C.
1692dand 1692d(2)and Arkansas Code Annotated 88247505(a) and 1-24-505(b)(2). Mr.
Wilder contends that the Court should allow a jury to decide whether Caltejedstatement to
Mr. Wilder constitutes a violation of the FDCPA and the AFDCPA. For the reasonsshisic
below, the Court grants Credit Contepimmary judgment on these claims.

Section 1692d prohibits a debt collector form “engag[ing] in any cdnithéc natural
consequence of which is to harass, oppress, or abuse any person in connection wittcthoncoll
of a debt.” 15 U.S.C. § 1692d. Section 1692d provides a nonexhaustive list of such conduct,
including “[tlhe use of obscene or profane language or language the natural consequémnde of
is to abuse the hearer or reader.” 15 U.S.C. § 1692d(2). Mr. Wilder contends thatallagsi
statement-"“That’s okay. We’'ll be seeing you soertonstitutes harassment under the FDCPA
and the AFDCPA.Credit Control does not concede that Carol made this alleged statement but,
for purposes of moving for summary judgment only, accepts Mr. Wilder's conteritdmether
attempts to contact a debtor by telephone amounts to harassment or annoyance turns en evidenc

regarding the volume, frequency, pattern, or substance of the phone €alisy. ProCollect,
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Inc., Case No. 4:1-¢v-00634, 2019 WL 386159, at *2 (E.D. Ark. Jan. 30, 2019) (cikogtz v.
Rodenburg LLP, 838 F.3d 923, 926 (8th Cir. 2016)Ristrict courts in the Eighth Circuit apply
the “unsophisticated consumer” test to claims undefi@2dand 1692d(2). See VanHorn v.
Genpack Servs,, LLC, Case No. 09047€v-S-GAF, 2011 WL 4565477 (W.D. Mo. Feb. 14, 2011)
Bryant v. Bonded Account Service/Check Recovery, Inc., 208 F.R.D. 251, 256 (D. Minn. 2000)
(holding that the language of a dunning letter did not “abuse an unsophisticatediregidéation
of § 1692(d)(2)) (internal quotation marks omitte@ummary judgmerin favor of déendantis
appropriate where the record evidence establishes that no reasonable gifindaille required
level of harassmentuntz, 838 F.3d at 926.

The Court concludes that no reasonable juror could conclude that Credit Contggdenga
in any harassing, oppressive, or abusive conduct in violation of 8 1682dVilder's argument
admittedlyhinges upon an interpretationtbe phrase!That's okay. We’'ll be seeing you soon,”
as a statement that is harassing, oppressive, or abusive. Mr. Wilder does nobatr@redit
Control’s phone calls or letters were otherwise in violation of § 1692d.

In VanHorn, the court concluded that no reasonable trier of fact could infer an intent to
annoy, abuse, or harass because there was no egregious conduct such aadallimgéddiately
after plaintiff hung up, calling him at work, or making threatening, profanasalting statements.
2011 WL 4565477, at *4. Further, @allagher v. Gurstel, Saloch & Chargo, P.A., 645 F. Supp.
2d 795, 799 (D. Minn. 2009), the district court granted summary judgment in favor of defendant
on plaintiff’'s § 1692d claim becauske court determined th&a singlelaugh during a single

phone call,” without more, could not support a claim under § 1692d.

11



Here, there is no evidence that Credit Control called during unprotected callirs§ tvour
thatCredit Control made any phone calls to Mr. Wilder after he requéste@redit Control stop
calling him. The only statement that Mr. Wildewintsto as proof of a allegedviolation of §
1692d is Carol'sllegedstatement: “That's okay. We’'ll be seeing you sooniewed from the
perspective of an unsophisticateshsumer, the Court concludes that no reasonable juror could
conclude thathis single ambiguoustatementwithout moreconstitutes “egregious conduct or
intent to annoy, abuse, or harass” Mr. Wilder. Accordingly, the Court grants Qealitd
summary judgment on Mr. Wilder’'s claims undsg 1692d and 1692d(2) and Arkansas Code
Annotated 88 17-24-505(a) and 17-24-505(b)(2).

B. Claims Under 15 U.S.C. 88 1692e, 1692¢(5), and 1692¢(10) and
Arkansas Code Annotated 88 17-24-506(a), 17-24-506(b)(5), and 17-24-
506(b)(10)

Credit Controklsomoves for summary judgment on Mr. Wilder’s claims under 15 U.S.C.
§ 1692e, 1692e(5)and 1692e(10)and Arkansas Code Annotated §8-2U/506(b), 1724-
506(b)(5), and 17-24-506(b)(10Mr. Wilder argues that there are genuine issues of material fact
still in dispute as to whether Credit Control violatedse statuteghen Credit Control issued
threatsto instigate litigation against Mr. Wilder.

The Court grants summary judgment in favor of Credit CommoMr. Wilder’'s claims
under15 U.S.C. 88 1692e, 1692¢e(%nd 1692e(10and Arkansas Code Annotated §8§2U¢
506(b), 1724506(b)(5), and 124-506b)(10). The FDCPA subjects debt collectors to civil

liability for “any false, deceptive, or misleading representation @n®eén connection with the

collection of any debt.” 15 U.S.C. § 1692e. The FDCPA defines “communication” very broadly

! Protected calling hours are after 8 a.m. and before 9 p.m., local time at the ctsmisumer
location, absent knowledge of circumstances to the contrary. 15 U.S.C. § 1692c(a)(1).

12



as “the comeying of information regarding a debt directly or indirectly to any pets@ugh any
medium.” 15 U.S.C. 8 1692a(2). For the purposes of this action\Wder spedically alleges
violations of 8 1692e in general and violations of1&92e(5)and1692(0) specifically Under
these subsections, the FDCPA prohibits debt collectors from falsely thredtertaige any action
that cannot legally be taken or that is not intended to be tak®r§”1692e(5)and using “any
false represgation or deceptive means to collect or attempt to collect any debt or to obtain
information concerning a consunietd. § 1692e(10).Sectionsl7-24506(b), 1724-506(b)(5),
and 17-24-506(b)(10) of the AFDCPA are nearly identical to their FDCPA courtgerpar

To determine whether a communication from a debt collector is false, misleading, or
deceptive in violation of § 1692w its subsections, the communication must be viewed through
the eyes of an unsophisticated consunge Janson v. Katharyn B. Davis, LLC, 806 F.3d 435,
437 (8th Cir. 2015). “Language in a delailection letter cannot be viewed in isolation; the letter
must be viewed ‘as a whole’ to determine whether it runs afoul of the FDCiRdbbell v. Am.
Accounts & Advisors, Inc., No. 131157,2013 WL 5944264, at *6 (D. Minn. Oct. 7, 2013) (citing
Adamsyv. J.C. Christensen & Assocs,, Inc., 777 F. Supp. 2d 1193, 1196 (D. Minn. 2011)

Furthermore, the Eighth Circuit Court of Appeals has held that a materialigasth
applies to clans brought under § 1692&ill v. Accounts Receivable Servs., LLC, 888 F.3d 343,
346 (8th Cir. 2018).In Hill, the plaintiff asserted that the defendant debt collector submitted
documents containing false statements to the lower court, includingtis@ents relating to the
amount of interest owed by the plaintiff and the defendant’s status as assiginealelbt. 338
F.3d at 346 n.2. The Eighth Circuit concluded that defendant’s “inadequate documentign of
assignment did not constitute a evadlly false representation, and the other alleged inaccuracies

in the exhibitfwere] not material.” 1d. at 346.

13



In support of its holding that a materiality standard applies to claims under § &92e,
Eighth Circuitalso citedHahn v. Triumph Partnerships LLC, 557 F.3d 755 (7th Cir. 2009), where
the Seventh Circuit Court of Appeals stated that “[§ 1692¢] is designed to provide irdarthat
helps consumers to choose intelligently, and by definition immaterial informagdhen
contributes to that objaue (if the statement is correct) nor undermines it (if the statement is
incorrect)” 557 F.3d at 75758 (citations omitted)In Hahn, the plaintiff alleged a violation of §
1692e because she receivelgtter saying that she owed $34.55, and according to the letter,
$1,051.91 of this amount was an “AMOUNT DUE” and the remaining $82.64” was “INTEREST
DUE.” 577 F.3d at 756. The plaintiff further alleged, and defendant conceded, that the $82.64
was inerest accrued after the loan was assigned to the collector, and the $1,134.55 in@retdd int
accrued prior to the assignmemd. at 75657. The Seventh Circuit concluded that Stetement,
to the extent it was false, was immaterial because “[#uddle is a dollar due.Hahn, 557 F.3d
at 757.

On the undisputed record evidengefore the Court, the Cougrans Credit Control
summary judgment as aatter of law on each of Mr. Wilder's § 1692e claims bec#useourt
determines thano reasonable juror could conclude thatedit Control's allegedactions
constituted material violations of 8 1692eamiy ofits subparts.

Further, the Court concludes that no reasonable juror could conclude that Credit Control
violated 8§ 1692e or any of its subparts by attempting to collect an amount not owed in #5,Ma
2017, letter to Mr. Wilder. Credit Control's May 25, 2017, letter statedWilder owed a
principal amoundue of $888.75 (Dkt. No. 18, at 1). The day before, on May 24, 2017, Mr.
Wilder spoke to Carol and informed her that he had insurance, and he provided Carol with his

insurance information (Dkt. No. 15, at 4fiewing thisrecord evidence in the light most favorable

14



to Mr. Wilder, the Court concludes that no reasonable juror would view the May 25, 2017, letter
as an attempt to collect an amount not owed. There is uncontroverted record eVideire t
Wilder incurred the $888.75 debt because of medical services he received on December, 19, 2016
and that he signed an authorization to incur those charges. The fact that Mr.hatldesurance

does not mean that he did not owe the $888.75 debt. As there are no genamefissaterial

fact in dispute regarding this claim, the Court grants Credit Control summamggmigs a matter

of law on this claim.

Mr. Wilder’s remaining8 1692e claims appear to focus upon two statements by Credit
Control: (1) the statement “May we suggest you have your attorney deteyour liability
towards this obligation” in the June 26, 2017, letter to Mr. Wilder, and (2lldgedstatement
by Carol to Mr. Wilder of “That's okay. We’'ll be seeing you soon.” Mr. Wilder arghes, t
because the undisputed record evidence is that only MEMS could authorize a lawsuit\gains
Wilder, both threats by Credit Control were false and violate § 1692e. The Court grantary
judgment in favor of Credit Control with respect to these statements for theifglosasons.

In the context of debtollection letters, other district courts in this circuit have found that
“letters that do nogxplicitly threaten[] that legal action will be taken do not violate the FDCPA.”
Muharemovic v. Client Servs., Inc., Case No. 4:1-¢v-2361 CDP, 2017 WL 6316827, at *4 (E.D.
Mo. Dec. 11, 2017) (quotingdams v. J.C. Christensen & Assocs., Inc., 777 F. Supp. 2d 1193,
1196 (D. Minn. 2011)). “A letter does not violate 88 1692e, 1692¢e(5)[,] and 1692e(10) if it merely
relays the possibility that some future legal action might be taken if payment is det’ma
Hubbell, 2013 WL 5944264, at *3 (citinBetersv. Gen. Serv. Bureau, Inc., 277 F.3d 1051, 1056

(8th Cir. 2002) (other citations omitted)).
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Viewing the statement in the June 26, 2017, letter in the context of Mr. Wilder's
communications with Credit Control, the Court concludes that even an unsophisticatedezonsum
would not be misled by the statement “[m]ay we suggest you have your atti@teesnine your
liability towards this obligation.”There is no record evidence that the stetet in the June 26,
2017, letter was false, deceptive, or that an unsophisticated consumer would been niisited by
violation of § 1692egenerally The statement in the June 26, 2017, letter only admonished Mr.
Wilder to seek legal advice regandi his putative debt. There is mecord evidence that
establishes a false statement of faete Viewing the letter in the light most favorable to Mr.
Wilder, this language in thdetter did not threaten litigation, nor would an unsophisticated
consumer believe that the lettar that this language specificallgreated litigation. The Court
concludes thato reasonable juror couttetermindhat the statements in thetter weranaterially
false, deceptive, or misleading to an unsophisticated consumeMor WWilder in violation of 8§
1692e.

Furthermoreapplying the unsophisticated consumer standard and viewing the undisputed
record evidence in the light most favorable to Mr. Wilder, the Court concludes tresisomable
juror could conclude that the statements in the June 26, 2017, letter constituted a éthnea®
a “false” or “deceptive” means to collect a debt in violation of 88 1692e(5) and 1692e(10)
specifically Section 1692&( prohibits “threats to take any action that cannot legally be taken or
that is not intended to be taken.” 15 U.S.C. 8§ 1692e(5). Section 1692e(10) prohibits “[t]he use of
any false representation or deceptive means to collect or attempt to cojletzbtior to obtain
information concerning a consumer.” 15 U.S.C. § 1692¢e(10). The language at'is&yewe
suggest you have your attorney determine your liability towards this tbhiga-includes no

threat, explicit or implicit, of legal action against Mr. Wilsher does it suggest that Credit Control
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intends to engage @ny action or in an action Credit Control cannot legally takathé®, it is an
admonition that Mr. Wilder seek legal advice about the debt he allegedty dMe reasonable

juror could conclude that this language woldddan unsophisticated consumer to believe that
Credit Control was threatening litigatiomAccordingly, the Court concludes that remsonable

juror could conclude that the language in the June 26, 2017, letter to Mr. Wilder violated 88
1692e(5) or 1692¢(10).

The Court also concludes that no reasonable juror could conclude thibegieel statement
directed by Carol to MiWilder—"“That's okay. We’'ll be seeing you soeriolated 88 1692e,
1692e(5), and 1692e(1fdyr these same reasoriBhere are no false statements of fact alleged, and
the Court rejects the propositidhat a reasonable juror could conclutleat such a stament
eguates to a threat, explicit or implicit, of legal action against Mr. Wilder.

Theundisputed record evidence indicates that Mr. Wilder first spoke to Carol on May 24,
2017, and that the conversation was cordial (Dkt. No. 15, at 4). After MreWgiihlsurance was
applied to a portion of his debt, he again spoke to Carol on June 1, 2017, during which conversation
Carol and Mr. Wilder discussed the possibility of Mr. Wilder making payments or asiagl to
pay off his debt (Dkt. No. 18, at 23). During that phone call, Carol told Mr. Wilder that she
would call him backl@., at 3). Then, on July 5, 2017, Carol called Mr. Wilder back but received
no answer (Dkt. No. 13-12, at 18). On July 21, 2017, Carol called Mr. Wilder at 10:17 a.m. (Dkt.
No. 1312, at 18). Mr. Wilder testified that he said nothing, other than grunting, and that Carol
said, “That’'s okay. We’'ll be seeing you soon.” (Dkt. No:1B3 at 11). Mr. Wilder testified that
he understood this as a “threat to sue nie.).( Mr. Wilder conceded, however, that he had been

expecting Carol to call him backd().
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Mr. Wilder then immediately called Carol back, admitting that he used prypfamt that
“maybe [he] could have behaved a little bit better . .1d.} &t 6). According to Mr. Wilder, Carol
told him to call her back “[o]nce you've calmed down and you're ready to pay .Id.).” (

Mr. Wilder then called back and was directed to speak to Mr. Hanson. Mr. Wilder admitted
thathe used profanity towards Mr. Hanson and MatHanson volunteered to place Mr. Wilder
in “do not contact” status (Dkt. No. 15, at 6). Mr. Hanson testified that he gave a “attefsht
to Mr. Wilder that he was going “to review this for possible legal action.” (D&t.1812, at 21).
Three dgs later, on July 24, 2017, Mr. Wilder called Carol, and she told him that he had to pay in
full or “we’re done here.”I., at 24). This was Mr. Wilder’s final contact with Credit Control
(Dkt. No. 15, at 6).

Based upon the context surrounding Carallsgedstatement, the Court concludes that
this statement does not violate 88 1692e, 1692e(5), or 1692e(10). First, even if Credit Control was
not authorized to sue Mr. Wilder, the statement by Carol does not rise to the level pfieih ex
threat to begin litigation against Mr. Wilder, and an unsophisticated consumer woultenutet
Carol's statement to be an explicit or impli¢ghreat of immediate or ongoing litigation.
Furthermoregven if Mr. Wilder thought that Carol'sllegedstatement was threat to pursue
litigation, he immediately called her back and spoke with her. In that coneer<asirol told him
to call her back once he had calmed down and was willing to pay. Even to an unsophisticated
consumer, this followup statement by Carolauld have been understood as a willingness to
continue discussing payment options.

Mr. Wilder then immediately called Credit Control back and was directed .téidhson,
who offered to place Mr. Wilder in “do not contact” status and told him that the mattedt n@ul

reviewed “for possible legal action.” (Dkt. No.-12, at 21). Mr. WildethencalledCredit Control

18



back three days later, on July 24, 2017, casting doubt on any arginaiehé believe that his
negotiations with Credit Control had ended and that Credit Control intended to pursue ir@iynedia
litigation against him. Given this context, even an unsophisticated consumer would have
understood thaitat the time Carol made the alleged statement to Mr. Wikttedit Control had

not yet decidedat pursue litigation and was not threatening to commence immediately litigation.

Furthermore, to the extent Mr. Wilder asserts that Credit Control made a taisgfide,
or misleading threat to pursue litigation as a resulMofHanson’s statement that Mr. Wilder's
matter would be reviewed “for possible legal action,” the Court disagrees. Tisputedi record
evidence before the Court is that, after Mr. Wilder asked to be placed on “do not contas}” sta
Mr. Hanson warnetlim that his matter would be reviewed for “possible legal action.” (Dkt. No.
13-12, at 21). Even construing this statement in the light most favorable to Mr. Wilder, t
statement is not “literally false” nor was it a threat to take action “that céenlegally taken.”

See Wilhelmv. Credico, Inc., 519 F.3d 416, 419 (8th Cir. 2008) (reversing summary judgment in
favor of creditor where the creditor made a threat to instigate litigation withfmuming the

debtor that the debtor could dispute thet@etal avoid litigation)Peters, 277 F.3d at 1056 (finding

that a communication to a debtor that was not “literally false” did not violate § 1692ei alb
unsophisticated consumer would have understood Mr. Hanson’s statement to mean that Credit
Control had not yet decided to recommend grursue litigation.

Based upon this undisputed record evidence, the Court concludes that no reasonable juror
could conclude that Credit Contrela Carol’'sallegedstatement to Mr. Wildeor Mr. Hanson’s
statement to Mr. Wilder, made a false, deceptive, or misleading threat te fitigattion against
Mr. Wilder. The Court therefore grants summary judgment on Mr. Wilder’s slainder 15

U.S.C. 88 1692e, 1692e(5), and 1692e(10). ThertGdso grants summary judgment on Mr.
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Wilder’'s claims under Arkansas Code Annotated §84-506a), 17-24-506(b)(5), and 1-24-
506(b)(1), which are nearly identical to 15 U.S.C. 88 1692e, 1692e(5), and 1692e(10).

C. Claims Under 15 U.S.C. § 1692g and Arkansas Code Annotated § 17-
24-508(a)

Credit Control moves for summary judgment on Mr. Wilder’'s claims under 15 U8S.C.
1692gand Arkansas Code Annotated 824-508a). For the reasons discussed below, the Court
grants Credit Control summary judgment on these claims.

Mr. Wilder contends Credit Control’'s May 25, 2017, letter, which contains a demand for
payment and a verification rights notice, violates 8 16929 and Arkansas Code AthB8at#@4-
508(a). Specifically, Mr. Wilder points out thauring the May 24, 2017, call between Carol and
Mr. Wilder, Mr. Wilder informed her that his insurance would pay his debt and that MieWil
later provided his insurance information to Carol. Mr. Wilder argues that (Zedirol was
therefore aware that MEMS would place adéy hold on Mr. Wilder's account, but Credit
Control proceeded to send Mr. Wilder a letter on May 25, 2017, that included the noticedequir
under 8§ 1692g and a demand for payment. Mr. Wilder argues that Credit Control's demand for
payment in full “was misleading and overshadowed Mr. Wilder’'s rights” under § 1682g a
Arkansas Code Annotated 8§ 17-24-508(a) (Dkt. No. 16, at 12).

Credit Control responds that its May 25, 2017, letter was fully compliant with 8§ 1692g and
that it was “absolutely accurate” to include a demand for payment in full in e Iséter (Dkt.

No. 18, at 11). Credit Control also argues that a “possible payment from an inssreotoean
that the plaintiff wa excused from paying any part of the $888.75 he owktl)” (Credit Control
asserts thaeven though Mr. Wilder was insured, his insurance policy was only “a possible source
of payment” but that it did “not guarantee any payment, much less payment ifl (li{emphasis

omitted)).
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Section 16929 states that:
Within five days after the initial communication with a consumer in connection
with the collection of any debt, a debt collection shall, unless the following
information is contained in the initial communication or the consumer has paid the
debt, send the consumer a written notice containing—
(1)  the amount of the debt;
(2)  the name of the creditor to whom the debt is owed,;
3) a statement that unless the consumer, within thirty days after receipt
of the notice, disputes the validity of the debt, or any portion thereof,
the debt wl be assumed to be valid by the debt collector;
(4) a statement that if the consumer notifies the debt collector in writing
within the thirtyday period that the debt, or any portion thereof, is
disputed, the debt collector will obtain verification of the debt or a
copy of a judgment against the consumer and a copy of such
verification or judgment will be mailed to the consumer by the debt
collector; and
(5) a statement that, upon the consumer’s written request within the
thirty-day period, the debt dettor will provide the consumer with
the name and address of the original creditor, if different from the
current creditor.
15 U.S.C. § 1692¢g(a). Furthermore, the statute provides that “[a]ny collectioitiesctand
communication during the 3fay period may not overshadow or be inconsistent with the
disclosure of the consumer’s right to dispute the debt or request the name and address of the
original creditor.” 1d. 8 1692g(b). “Overshadowing or inconsistency occurs when a debt
collection letter caveys information in a confusing or contradictory fashion so as to cloud the
required message with uncertainty?érry v. Trident Asset Mgnt., L.L.C., Case No. 4:1-4v-1004-
SPM, 2015 WL 417588, at ¥&.D. Mo. Feb. 2, 2015) (quotirfgpunie v. Midland Credit Mgmt.,
Inc., Case No. 4:14v-816 RWS, 2014 WL 6607197, at *3 (E.D. Mo. Nov. 19, 2014) (internal

guotation omitted)). Whether collection activities or communications within tiag®alidation

period overshadow or are inconsistent with a validatiotice is determinedy applyingthe
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“unsophisticated consuniestandard.Glackin v. LTD Fin. Servs,, L.P., Case No. 4:1-8v-00717
CEJ, 2013 WL 3984520, aB{E.D. Mo. Aug. 1, 2013). While the Eighth Circuit has not decided
the issue, district cotg in this circuit have “generally held that the issuewa&ishadowing can be
determined as a matter of law where the facts are undispuRedry, 2015 WL 417588, at *6
(compiling cases). The Court will follow the same approach in this matter.

Mr. Wilder contends that Credit Control’s May 25, 2017, letter, which contaidechand
for payment and a § 1692g validation notmegrshadowdthe § 16929 notice. Generally, district
courts in this circuit have declined to find that a demand for payment overshadows a 8§ 1692¢g
validation notice where the deadline for the demanded payment falls outside ofléne @8pute
period set forth in the validation noticeSee Perry, 2015 WL 417588, at *@holding that
defendant’s demand for payment did not overshadow the validation notice béeaeseas no
demand for immediate payment, no deadline for payment within tdedispute period, and no
threat of negative consequences if payment occurred outside of-tlag p@riod);Founie, 2014
WL 6607197, at2-4 (holding that defendant’s letter stating that it would be “very easy” to be
“free of this debt” did not overshadow the validation notice in the same letter belcaresevas
no action demanded in the-8@y dispute period, nor were there threatsegfative consequences
if the debtor failed to pay within the 30-day dispute perisebalso Riessv. Messerli & Kramer,
P.A., Case No. 112307 (RHK/JJK), 2011 WL 5506290, at *4 (Minn. Nov.10, 2011) (holding
that a letter sent during the-8@y disputavindow that stated that it was important that the plaintiff
contact defendant to arrange payment, but contained no demand for immediate payment or
deadline for responding, did not overshadwoveontradict the validation notice; emphasizing that
“[n]othing in the. . .letter suggested that [the plaintiff] had to take action before the close of the

30-day window in order to avoid negative consequence€hurts have held, however, that
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overshadowing occurs where an unsophisticated consumer would be#ieaetibn was required
in the 30day dispute period.See Schuller v. AllianceOnce Receivables, Mgnt., Inc., Case No.
4:15<v-298 CDP,2016 WL 427961, at 5 (E.D. Mo. Feb. 4, 2016) (finding that implying that
a payment should be made within thedzy peiod and that failure to do so would risk an
unspecified negative consequence overshadowed the validation notice).
The May 25, 2017, letter from Credit Control to Mr. Wilder inclddbe following
language:
We have been authorized by our client to demand payment in full.
Unless you notify this office within 30 days after receiving this notice that you
dispute the validity of this debt or any portion thereof, this office will obtain
verification of the debt or obtain a copy of a judgment and mail you a copy of such
judgment or verification. If you request this office in writing within 30 dafgsr
receiving this notice, this office will provide you the name and address of the
original creditor, if different from the current creditor.
(Dkt. No. 138). The letter also stated that the “Balance Due” was $888d’b (There is
uncontroverted record evidence that Mr. Wilder incurred the $888.75 debt because of medical
services he received on December 19, 2016, and that he signed an authorizationtbmsecur
charges. The fact that Mr. Wilder had insurance does not mean that he did not owe the $888.75
debt; the Court rejects Mr. Wilder's argument on this point. Further, there is nodanguie
May 25, 2017|etter that demandsnmediate paymentor any payment within the 3fay dispute
period. The letter contains no threat of adverse consequences to Mr. Wilder if he does not pay the
debt within the 3@ay period. There is nothing confusing or inconsistent about informing a
consumer that he owes a debt and informing that consumer that he has 30 days to disghite the d
Since the May 25, 2017, letter would not have confused or mislead even an unsophisticated

consumer about the rights outlined in the validation notice, the demand for payment in full did not

overshadow the disclosures of Mr. Wilder’s rights in the validation nofitels, no reasonable
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juror could find that Credit Control violated § 1692g and Arkansas Code Annotate24s508(a)
asalleged by Mr. Wilder, and therefottlee Court grants Credit Control summary judgment on Mr.
Wilder’s claims pursuant tb5 U.S.C. § 1692g and Arkansas Code Annotated § 17-24-508(a).
V.  Conclusion
The Court grants Credit Control's motion for summary judgment (Dkt. No. 11). The
requested religé denied. The Court denies Mr. Wildenstionin limine as moot (Dkt. No. 23).

It is so orderedhis the5th day ofJune 2019.

Kustia H- Prdun-
KRISTINE G. BAKER
UNITED STATES DISTRICT COURT JUDGE
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