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IN THE UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF ARKANSAS
CENTRAL DIVISION

SIERRA CLUB, et al., PLAINTIFFS

V. Case No. 4:18-cv-00854

ENTERGY ARKANSAS LLC, etal., DEFENDANTS
ORDER

Before the Court are motions to interveiled by prospective intervenors the State of
Arkansas (the “State”), ex rel. Arkansas Attorney General Leslie Rutledge (“Attorney General”),
by and through the Consumer Utilities RatdvAcacy Division (“CURAD”), and the Arkansas
Affordable Energy Coalition (“th€oalition”) (Dkt. Nos. 17, 26).Plaintiffs Sierra Club and the
National Parks Conservation Association (“NPTéppose CURAD and the Coalition’s motions
to intervene (Dkt. No. 35). Defendants Egie Arkansas LLC (“Enteyy Arkansas”), Entergy
Power LLC (“Entergy Power”), and Entgr Mississippi LLC (“Entergy Mississippi”)
(collectively, “the Entergy Companies”) alsppose CURAD and the @lition’s motions to
intervene (Dkt. Nos. 34, 36). CURAD and the Cati filed replies in futher support of their
motions (Dkt. Nos. 41, 42). Also before the Court are a motion to appoogent judgment filed
by plaintiffs, a motion for abeyae and leave to file responskeéi by CURAD, and a motion for
abeyance and for leave to filesponse to plaintiffs’ motion to enter settlement agreement as a
consent judgment filed by the Cd&in (Dkt. Nos. 44; 45; 46).

l. Background

Plaintiffs Sierra Club and hNPCA filed this action against Entergy Arkansas, Entergy
Power, and Entergy Mississippi under the citizems provisions of the Clean Air Act (“CAA"),

42 U.S.C. 88 7401-7671q, to enforce the nati@rabient air quality standards (“NAAQS”)
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provisions of the CAA and its impleming regulations (Dkt. Nos. B4). Plaintiffs allege that
defendants violated the CAA aiitd implementing regulations because power plants located in
Independence County, Arkansas (the “Independeplesit), and Jefferso@ounty, Arkansas (the
“White Bluff” plant), underweh “major modifications” without obtaining prevention of
significant deterioration (“PSD”) permits or moditi Part 70 permits for such major modifications
(Dkt. No. 54, 11 71-89). Plaiff$ assert that this Court has subject matter jurisdiction over the
claims pursuant to 42 U.S.C. § 7604(a) andJ2B.C. § 1331 (Dkt. No. 54] 2). Plaintiffs set
forth their claims in a 59-pagemended complaint, explaining thegulatory, legal, and factual
basis for their claims. They seek injunctive ardldratory relief and civil penalties, all of which
plaintiffs claim are athorized pursuant to 28 U.S.C. 88§ 2201 and 2202 and 42 U.S.C. 8§ 7413,
7604(a) (d.). Plaintiffs maintain thatp the extent required by 42&IC. § 7604(b), plaintiffs sent
notices of intent to sue for violations thfe CAA on January 10, 2018, and February 8, 2018, to
defendants and all government officers requiragteive such notice by 42 U.S.C. § 7604(b) and
40 C.F.R. § 54.214., T 4).
A. NAAQS Requirements

The NAAQS are regulated and enforced by &efp of federal andstate statutes and
regulations. As relevant here, eathte is required to classifireas within their boundaries as
attainment, nonattainment, or unclassifiable with respex¢tiain pollutants, including S@nd
NO2. Each state must adopt atst implementation plan (“SIP’that creates a prevention of
significant deterioration program (“PSD progranai)d submit that SIP to the Environmental
Protection Agency (“EPA”) for approval; if the BRIoes not approve the proposed SIP, then the
EPA may propose a fedeiiatiplementation plan (“R”). Under the CAA, PSD programs must

prohibit the construction of a “major emitting facilityy attainment or unclassifiable areas unless



such a facility has beessued a PSD permit and employs tBest AvailableControl Technology”
(“BACT").

Separately, Title V of the CAA, 42 U.S.€8 7661-7661f, establishe@h operating permit
program (“Part 70 Operating Patmrogram”) for certain sourcescluding “major sources” and
any source required to have a permit under a P®Qram. 42 U.S.C. § 7661a(a). Title V is
implemented primarily by thetates under EPA oversigh&ee Sierra Club v. Otter Tail Power
Co, 615 F.3d 1008, 1012 (8@ir. 2010). “In states with EPA approved programs, Title V permits
are issued by the state permitting authdsityare subject to EP#view and veto.”ld. The EPA
has approved a SIP submitted by Arkansasatoimg a PSD program aradPart 70 Operating
Permit program. 40 C.F.R. § 52.172.

B. Regional Haze Requirements

In 1999, the EPA promulgated the Regional Haze Rule, which calls for state and federal
agencies to work together topmove visibility in national parkand wilderness areas. 40 C.F.R.
pt. 51. To implement the Regiortdhze Rule, the EPA directed thiates to submit a Regional
Haze SIP meeting the requirements of the Rediblaze Rule. 40 C.F.R. § 51.308(b). Arkansas
submitted a Regional Haze SIP to the E®tASeptember 23, 2008, and August 3, 2010, along
with supplementation on September 27, 2011.C4AR. § 52.173(a). In March 2012, the EPA
partially approved and partially disapprovef the proposed Regional Haze SI®. In response,
the EPA then finalized a Regional Haze FIP for Arkans&omulgation of Air Quality
Implementation Plans; State of Arkansas; lRegl Haze and Interstate Visibility Transport
Federal Implementation Plar81 FR 66332-01 (September 27, 2016). Public utilities filed a

petition for review of the Regional Haze FIP a Eighth Circuit Court of Appeals, where certain



portions of the Regional&te FIP remain stayedbtate of Arkansas, at. v. EPA, et aJ.No. 16-
4270 (8th Cir. 2016).

The stakeholders—including plaintiffs andeledants—then began negotiating the content
of a revised Regional Haze SIP thaiuld replace the contested Rawal Haze FIP. During this
process, defendants filed comments indicatingttiet intend to cease mdusting coal at White
Bluff by the end of 2028 and that they “anticight®asing to combust coal at the Independence
units by the end of 2030.” (DKNo. 34-1, at 66, 68). The commeatso explained that the “Lake
Catherine Unit 4 will retire by the end of 2025 . . .Id.(at 68).

As part of the Regional HazeFSteplacement process, Entergy Arkansas entered into an
Administrative Order with the Arkansas Degaent of Environmental Quality (“ADEQ”) in
August 2018. This Order requires Entergy Arkemto, among other things, permanently cease
coal-fired operation at White Bluho later than the end of 202881 at 79). The Administrative
Order also requires Entergy Arkansas to meet certaire8@sion requirements at Independence
and White Bluff (d.). On August 8, 2018, Governor Hutichon transmitted a Revised Regional
Haze SIP to the EPA, in which the SIP recognizes the “planned retirement of Entergy Lake
Catherine, the planned cessation of coal-firedratpens at Entergy White Bluff by the end of
2028, and the planned cessation of coal-fired operations at Entergy Independence by the end of
2030.” (d., at 146).

According to the State:

Based on the State of Arkansas’s deridio develop a new Regional Haze Rule

State Implementation Plan teplace the Arkansas [Regional Haze Rule Federal

Implementation Plan], th&ighth Circuit cases werstayed until the State of

Arkansas developed its new plan. eTBtate developed and submitted a new

regional haze rule plan Revised RHR SIP”) to EPAhat did not require the

installation of scrublre at the White Bluff and Ingeendence plants. This Revised

RHR SIP became final and was apprby EPA effective October 28, 2019 (84
F.R. 51033), and the parts of the ArkanB&tR FIP relevant to the White Bluff



and Independence plants were withdra® F.R. 51056). As a result, the issues

in the Eighth Circuit case relating to White Bluff and Independence have now been

dismissed as moot, including the Plainti§eparate petition for review in Eighth

Circuit Case No. 16-43009. . ..

(Dkt. No. 61, at 2).

The State also informs the Court that onréha2?5, 2019, plaintiffs filé an appeal of the
State’s Revised RHR SIP in the CiitcCourt of Pulaski County, ArkansaSjerra Club v.
Arkansas Pollution Control & Ecology CommissioBase No. 60CV-19-1980, “seeking to
invalidate the Revised RHR SIP on state law procedural groufizis."No. 61, at 3). The State

and the Coalition were permitted to intervene at #tate-court case, and the case was stayed until

July 20, 20201¢l.). SeeArkansas Judiciary Website, Docket Sealttn://caseinfo.arcourts.gpv

Sierra Club v. Ark. Pollution Control & EcologyCase No. 60CV-19-1980, Order Granting
Consent Motion to Stay the Prodasgs (June 10, 2019). As of the date of this Order, the state-
court case remains stayeldl.

In addition, on November 25, 2019, plaintiffiedl a new petition for review in the Eighth
Circuit Court of Appeals chi@nging EPA’s approval of the Rsed RHR SIP, Case No. 19-3526
(Dkt. No. 61, at 3). The State regents that Entergy, the Stadad the Coalitiorare all parties
to that caseld.). The Eighth Circuit is hding that case in abeyance, pending this Court’s decision
(Id.). SeeSierra Club, et al. v. United States\Htonmental Protection Agency, et,aCase No.
19-3526, Clerk Order (8th Cir. Del8, 2019). On November 3, 2020 .the clerk’s request, the
parties filed a joint status repagquesting that the court continuehtold the case in abeyance.
Id. at Status Report (8th Cir. Nov. 3, 2020).

Also, plaintiffs filed in this case an amenldeomplaint that adds allegations of opacity
exceedances at the White Bluff plant (Dkt. No. % 114-19). These allegations involve the New

Source Performance $@ards (“NSPS”) under the CAA. 423IC. § 7411. Plaintiffs allege



violations of the opacity standard in 40 ®RF8 60.42(a)(2) and of the opacity standard “in
Sections 3(b) and 6 of the White Bluff Titké Permit, as renewteon January 22, 2015 (R8),
September 25, 2015 (R9), May 10, 2016 (R10), aodelhber 8, 2017 (R11) at least 323 times. .
..” (Dkt. No. 54, 11 115, 118).

C. Claims And Proposed Settlement Agreement

Plaintiffs allege that, at thames relevant to this ameraleomplaint, Independence County
and Jefferson County have both been class$ifis attainment or unclassifiable for.3@d NQ
(Dkt. No. 54, 11 31-33). Pldiffs further allege that, fronSeptember 14, 2008, to November 4,
2008, and from February 28, 2009, to April 2009, defendants madeontifications to the
Independence plant without obtaigia required PSD permit armodified Part 70 permitd_, 11
75-84). Plaintiffs also alige that from September 14, 2007, to November 18, 2007, Entergy
Arkansas made modifications to the White Bluff plant without obtaining a required PSD permit or
a modified Part 70 permitd., 11 85-89).

In their amended complaint, with respect te thdependence plant, plaintiffs allege that
physical changes and changes in the methagpefation at Unit 1 of the Independence plant
occurred during the 2009 Ingendence Unit 1 Outagéd(, 11 75-76). Plaintiffs maintain that
these changes resulted in post-project signifieamssions increases asignificant net emissions
increases for S£)a major modification occugd for that pollutant, thatefendants did not obtain
a PSD permit for that major modification, and that defendants are operating the Independence
plant without completing a permit applicationr fsuch permit, without the permit itself, and
without complying with the contions that would be imposed by such permit, including but not
limited to emission limitationghat would be imposed by that permit pursuant to BACT

requirementsld., 11 77-78). Plaintiffs also allege that defendants did not obtain a modified Part



70 permit prior to commencing woon the modification descride yet are still operating the
Independence plant without thatodified Part 70 permit, whicplaintiffs allege would have
incorporated terms and conditiofiem a PSD permit, includingmission limitations that would
be imposed by a PSD permit purstito BACT requirementdd., T 79). Plaintiffs make these
same allegations with respect to a 2008 Inddpace Unit 2 Outage at the Independence plant
with respect to a major modification for 2@ PSD permit for the major modification, and a
modified Part 70 permitd., 17 80-84).

With regard to the White Blé@ifplant, plaintiffs allege that changes occurring during the
2007 White Bluff Unit 2 Outage resulted in gtgproject significant emissions increases and
significant net emissions increases foriN® major modification occurred for that pollutant, that
defendants did not obtain a PS2rmit for that mgr modification, and that defendants are
operating the White Bluff plant without completiagpermit application for such permit, without
the permit itself, and without complying with tbenditions that would be imposed by such permit,
including but not limited to emission limitationsathwould be imposed by that permit pursuant to
BACT requirementsld., 11 85-88). Plaintiffs also allegeattdefendants did nobtain a modified
Part 70 permit prior to commencing work on thedification described, yet are still operating the
White Bluff plant without that modified Pait0 permit, which plaintf6 allege would have
incorporated terms and conditioftem a PSD permit, includingmission limitations that would
be imposed by a PSD permit puant to BACT requirementkl(, 1 89). For relief, plaintiffs seek,
in part, a declaration that defendants haveatgal the CAA and an injunction barring defendants
from operating the Independence and White Bludihpd except in accordance with the CAA and

the Arkansas SIAd., 11 120-21).



On the face of their amended complaint, piésitset forth the releant provisions of the
CAA, Arkansas SIP, PSD pgram, and Title V programd_, 11 28-70). As a result of the above
allegations, plaintiffs assert eight claimsaagt defendants for violating the CAA and its
implementing regulationdd., 11 90-119). First, plaintiffs atje that defendants modified and
operated the Independence plant without obtaiaiR$D permit for a major modification at Unit
1(1d., 11 90-93). Second, plaintifilege that defendants modifiadd operated the Independence
plant without obtaining a modified part 70 permd.( 11 94-97). Third, platiffs allege that
defendants modified and operatbé Independence plant withaoivtaining a PSpermit for a
major modification at Unit 2I¢., 17 98-101). Fourth, plaintiffslabe that defendants modified
and operated the Independence plant without obtaining a modified Part 70 ferfift {02-05).
Fifth, plaintiffs allege that defendants modified and operated the White Bluff plant without
obtaining a PSD permit for a major modification at Unitd2, (T 106-09). Sixth, plaintiffs allege
that defendants modified and operated the WBIitdf plant without obtaimg a modified Title V
permit (d., 1 110-13). Seventh, plaintifdlege that defendants vabeéd the opacitgtandard in
40 C.F.R. 8§ 60.42(a)(2) at the White Bluff Plalt.,(11 114-16). Eighth, gintiffs allege that
defendants violated the opacity slard in the White Bluff plant'$itle V permit atleast 323 times
(Id., 19 117-19).

The Eighth Circuit Court of Appeals amined the background of the CAA, its
requirements, and the federal and Arkansas state laws that pageigiees for v@ous challenges
to the CAA’s regulatory scheme Mucor Steel-Arkansas v. Big River Steel, LB25 F.3d 444
(8thCir. 2016). The Court notes thaere, plaintiffs dége ongoing violationty defendants under

42 U.S.C. § 7604(a)(1) at the Independence and \Bhiféplants. The Eghth Circuit recognizes



that § 7604(f), which defines “emissions standardimitation,” encompsses the provisions of
the Arkansas SIPNucor, 825 F.3d at 449-50.

Defendants did not answer either the omgdicomplaint or the amended complaint.
Instead, shortly after the original complaint was filed, the parties filed a proposed Settlement
Agreement with the Qot (Dkt. No. 11). The proposeSettlement Agreeent includes the
following commitments: (1) Entgy Arkansas shall permanentlyase the combustion of coal at
White Bluff by the end of 2028; (2) Entergy Arigas shall permanently cease the combustion of
coal at Independence by the end of 2030;EB)ergy Arkansas shall permanently cease all
operations of existing units at Lake Cather{@d@,defendants shall commence development of 800
megawatts of renewable@ngy projects by the end of 2027; (®ne of the parties shall challenge
the provision of any Regional Haptan regarding White Bluffndependence, or Lake Catherine;
(6) and Sierra Club shall volunilgrdismiss its administrativeroceeding regarding Arkansas’
Regional Haze SIPId., 11 9, 12, 15-17, 21). Plaintiffdefd notice of a 45-day review and
comment period (Dkt. No. 16). That notice alpwdated that, followinghe conclusion of the
45-day review and comment periodaipkiffs intended to work witdefendants to review and take
into account any comments submitted by the fddgraernment and thereaftmove the Court to
enter the Settlement Agreemeid.. Defendants then filed nog of a letter from the United
States Department of Justice regarding the proposed Settl&greeiment (Dkt. No. 28). That
letter notified the Court that the United Staltesl reviewed the proposed Settlement Agreement
and Consent Judgment in this action artrait object to its dry by this Courtd.).

D. Proposedintervenors
The State of Arkansas, by and through the @BDRfiled a motion to intervene in this

action (Dkt. No. 17). The Coalitn, which is made up of “electramnsumers, and associations of



consumers, that receive elecpmver from the White Bluff ancdhdependence plants,” also moved
to intervene (Dkt. No. 26, at 3The Coalition also includes tgkansas Natural Gas Consumers,
Inc., “whose members are large, industriahsiomers of natural gas in Arkansadd.(at 4).
According to the Coalition, its purpose “is to adate for and take action to ensareaffordable
and reliable energy supply the State of Arkansas.Id, at 5). The proposed intervenors both
move for intervention as a mattef right pursuant to Federal Rutd Civil Procedure 24(a)(2).
Both parties also seek permissive interventiorspant to Federal Rule of Civil Procedure 24(b)
(Dkt. Nos. 17, 26).

In its motion to intervene, CURAD states that it seeks “intervention in this matter (a) to
correct misrepresentations present in the prop8séttement Agreement; (b) to inform the Court
how and why the Settlement Agreement usuratestegulatory authoritgver Entergy Arkansas,

Inc. . . . including its assets, and its rates; afhdo(@rotect Arkansas utility ratepayers from the
adverse effects of the S3etment Agreement.” (DktNo. 17, at 3-4). In itenotion to intervene, the
Coalition also claims that “[tjhe Settlement Agreement will result in significant economic harm to
the members of the Coalition . . . .” (Dkt. No. 26, at 5). Specifically, the Coalition claims that
“costs resulting fronthe early retiremerdr fuel conversion of WhitBluff and Independence will

be passed on directly to Arkansas ratepayersluding members ofhe Coalition,” “[tlhe
Coalition’s electric consumersould be harmed if the White &8ff and Independence plants are
forced to cease operations arneert to another fuel source before the end of their effective
operating life because electric service would beeEanore expensive and less reliable,” “[t]he
Settlement Agreement would also reduce the deifar coal, and likelywould increase the
demand for natural gas, since matugas currently is the leaststofuel to replace the firm

generation capacity of White Bftand Independence,” and “largadustrial consumers of natural

10



gas in Arkansas” “would be hagad if White Bluff aaxd Independence switchékir fuel source

to natural gas, because that would cause aeaserin demand for natural gas and gas transmission
capacity in the state, putting upward pressure turalagas prices and transmission costs to deliver
natural gas.” (Dkt. No. 26, at 3-5)n their replies, both CURADna the Coalition assert that this
Court’s focus should be on the allegations in pifigh complaint as it examines whether to permit
intervention (Dkt. Nos. 41, at 3; 42, at 2).

CURAD and the Coalition seek to intervene astplaintiffs but ingad as defendants in
this action. Essentially, CURAD drthe Coalition propose steppingadrthe shoes of defendants.
“[T]he Attorney General in her pposed answer raises affirmatoefenses to the Plaintiffs’ CAA
claims and seeks to prevent the Plaintiftan obtaining the relief they seeke(, imposition of
additional controls at White Bluff and Indepemde based on BACT and the costs that will be
incurred to install those contrdls (Dkt. No. 41, at 8). Likewde, the Coalition seeks to raise
issues, “including but not limiteto[] whether this Court hasulgject matter jurisdiction over
Plaintiffs [sic] claims, whethethe Plaintiffs have standing, whether the Defendants have the
authority to enter into the Sedfthent Agreement with the Plairisifwithout approval of other
regulatory authorities, whether the Settlementeggnent is in the besttarest of the Coalition
members who obtain electric power from the WHiteff and Independence plants, and whether
the Plaintiffs have a proper faet or legal basis for the clainasserted in the Complaint.” (Dkt.
No. 26, at 5-6).

E. Request For Case Specific Briefing

On September 30, 2019, the Court entered ateGdirecting the pads to brief further

specific issues (Dkt. No. 53). &hCourt welcomed further briefiy on the following issues: the

Court’s subject matter jurisdiction teear plaintiffs’ claims; the nate of the statute of limitations

11



in CAA cases such as the onediley plaintiffs, including whethegplaintiffs’ claimsmay be time-

barred under controlling Eighth «€uit case law and whether,avif so, defendants should be
permitted to waive such a defense under the @¥&n public interest igvolved; plaintiffs’
standing to bring these claims; the Court’s subjedtengurisdiction to hear plaintiffs’ claims to

the extent any such claim may be construed as a collateral attack on the Title V permit or any other
type of permit at issue; and whether CURAD or the Coalition are required to and can establish
Article 1l standing sufficient to permit inteention as defendants in this litigatidd.j.

In the wake of the Court’s Order, the s filed status reportand proposed briefing
schedules (Dkt. Nos. 60; 61; 62T.he parties have since filedidfing responsiveo the issues
identified in the Court’'s Sepmber 30, 2019, Order (Dkt. Nos. 66; 67; 68; 69; 72; 73; 74; 75; 76;
77, 78; 79; 80). The Court has reviewed thigefing, the attached extits, and the underlying
legal authorities.

Il. Subject Matter Jurisdiction

The Court addresses first itslgect matter jurisdiction over ighdispute. “To reach the
merits of a case, an Article Itourt must have jurisdiction.¥a. House of Delegates v. Bethune-
Hill, 139 S. Ct. 1945, 1950 (2019). The tésubject-matter jurisdictionis defined as “the courts’
statutory or constitutional paw to adjudicate the caseSteel Co. v. Citizens for Better En\B23
U.S. 83, 89 (1998). There is no “case or contrgyéess required for th€ourt to have subject
matter jurisdiction under Articldll unless the party initiating ¢haction has standing to susee
Owner-Operator Indep. Drivers Asg’Inc. v. U.S. Dep’t of Trang®B31 F.3d 961, 966 (8th Cir.
2016).

Plaintiffs maintain that the Court has sedijmatter jurisdiction over this case (Dkt. No.

69, at 18-34). Plaintiffs and the Entergy C@migs argue that defendants may under controlling

12



law deliberately waive the statute of limitations defense applicable to the claims at issue here and
that it would be an abuse of discretion for trauf to take up the issue (Dkt. Nos. 67, at 11-14;
69, at 35-44). Plaintiffs argubat the Court has subject matferisdiction ove their opacity
claims (d., at 18-20). Plaintiffs argubat the Court has subject natjurisdiction over plaintiffs’
claims that the Entergy Companies illegallydified the Independencand White Bluff plants
without a permit, particularlybecause: (1) the Entergy @panies’ alleged unpermitted
modifications at White Bluff and Independencelated three different standards under the CAA,
(2) Otter Tailand its progeny do not limit the Court’sigdiction over plainffs’ claims because
the Entergy Companies never applied for a perevitsion authorizing the plant modifications;
and (3) even iDtter Tail deprived this Court cdubject matter jurisdiction regardless of whether
the modifications had been teabject of prior approval throughpermitting process, the EPA’s
recent reinterpretation of the CAA has clarifiedttioversight of PSD permitting decisions will
not take place under Title \d(, at 21-34).

Despite not being granted the right to mene yet, the proposddtervenors advance
several arguments against theu@’s subject matter jisdiction over plaintifs’ underlying claims
in this matter. The Coalition argues that thplajable statute of limitations, 28 U.S.C. § 2462, is
jurisdictional, cannot b&vaived, goes to the Court’s subjecttteajurisdiction, and bars plaintiffs’
claims (Dkt. Nos. 68, at 41-44; 78t 15-23). The Coalition arguésat plaintiffslack standing
based on the allegations in their amended d¢aimip(Dkt. No. 68, at 3-11). Additionally, the
Coalition asserts that the Couredmot have subject matter juiitttbn over plaintiffs’ PSD-based
claims (Dkt. No. 73, at 1-6). Specifically, the Gtiah asserts that plaiifits’ alleged PSD claims
are one-time events that are nontinuing and will not repeat under 8 7604(a) and that defendants

have facially valid permits foWhite Bluff and Independencild(). Further, the Coalition asserts

13



that that the Court lacks subjectttea jurisdiction over plaintiffstlaims of opacity violations of
the NSPS and that the Court laskibject matter jurisdiction ovetaintiffs’' NSPS opacity claims
because that would constitute a collateral attack on defendants’ pednitt 6-8). The Court
addresses only those issues necessary to s&fywith respect toubject matter jurisdiction.

A. Whether Plaintiffs’ Action Is Barred By A Jurisdictional Statute Of
Limitations

Generally, “[iln responding to a pleading, a party must affirmatively state any avoidance
or affirmative defense, inatling . . . statute of limitatits.” Fed. R. Civ. P. 8(ckee also Warner
Bros. Entm’t, Inc. v. X One X Prods$840 F.3d 971, 980 (8th Cir. 2016) (“Fed. R. Civ. P.
8(c) provides that a party musdfirmatively plead affirmative defeses. While failure to plead an
affirmative defense is not necessarily fatal incalcumstances, the affirmative defense must at
least be raised beforeettrial court.”). “Ordinaity in civil litigation, a satutory time limitation is
forfeited if not raised in a defendan#daswer or in an amendment theret@ay v. McDonough
547 U.S. 198, 202 (2006) (citing Fed. R. Civ. R)8@2(b), 15(a)). “[S]hould a [defendant]
intelligently choose to waive a stagudf limitations defense, a districourt would not be at liberty
to disregard that choiceld. at 210, n.11. The Supreme Court ¢dess it “an abuse of discretion
to override a [defendant’s] deliberataiver of a limitation defense.ld. at 202.

However, “[s]tatutes of limitations generaligll into two broad catgories: affirmative
defenses that can be waived andtathed ‘jurisdictional’ statutes #t are not subject to waiver or
equitable tolling.”John R. Sand & Gravel Co. v. United Sta&s2 U.S. 130, 140 (2008) (Stevens,
J., dissenting). A “jurisdictionaBtatute of limitations is one thaeprives a court of adjudicatory
authority over the case, necessitating dismissal,” if a party fails to comply wileét.Hamer v.
Neighborhood Hous. Servs. of Chl38 S. Ct. 13, 17 (2017). A “jurisdictional” statute of

limitations “is not subject to waiver or forfeituracamay be raised at any &nmn the court of first

14



instance and on direct appeal,” indhuglon the Court’s own initiativeSee id(citing Kontrick v.
Ryan 540 U.S. 443, 455 (2004)). A nonjurisdictional statof limitations, by contrast, is “less
stern,”Hamer138 S. Ct. at 17, seeks “to promote théeoly progress of litigation by requiring
that the parties take certain procealwsteps at certain specified timeblénderson v. Shinseki,
562 U.S. 428, 435 (2011), and “mbg waived or forfeited,Hamer, 138 S. Ct. at 17.

Over the past two decades, the Supreme tdwsg repeatedly examined the distinction
between a jurisdictional statutaf limitations and anonjurisdictional statte of limitations.
SeePatchak v. Zinkel38 S. Ct. 897, 905 (201&8amer, 138 S.Ct. at 1Manrique v. United
States 137 S.Ct. 1266, 1271-72 (2010pited States v. Kwai Fun Won§75 U.S. 402, 409—-
21 (2015);Sebelius v. Auburn Reg’l Med. Ct668 U.S. 145, 153-55 (2018 pnzalez v. Thaler
565 U.S. 134, 141-43 (201 enderson562 U.S. at 434-3®olan v. United State$60 U.S.
605, 610-11, (2010Reed Elsevier, Inc. v. Muchnjcdks9 U.S. 154, 161-63 (201Q)nion Pac.
R.R. Co. v. Bhd. of Locomotive Engs. & Trainps8 U.S. 67, 81-82 (20090hn R. Sand &
Gravel Co. v. United State§52 U.S. 130, 133—-34 (2008Bowles 551 U.S. at 209-12, 127 S.Ct.
2360;Day v. McDonough547 U.S. 198, 205-06 (200&)baugh v. Y & H Corp.546 U.S. 500,
511-12 (2006)Eberhart v. United State$46 U.S. 12, 16—-17 (2005 carborough v. Principi
541 U.S. 401, 413-14 (2004pntrick, 540 U.S. at 454-5@arnhart v. Peabody Coal Cb37
U.S. 149, 171-72 (2003pteel Cq.523 U.S. at 90. Through these cases, the Supreme Court has
“made plain that most time baase nonjurisdictional” and thgiarties “must clear a high bar to
establish that a statute of liations is jurisdictional.”Kwai Fun Wong575 U.S. at 409-10.

The Supreme Court hasefreatedly held that procedurales, including time bars, cabin
a court’s power only if Congress hatearly state[d] as much.”ld. at 409 (citations omitted).

“[A]bsent such a clear statement, . . . ‘couhisidd treat the restriction as nonjurisdictionalld.

15



at 409-10 (quotingebelies v. Auburn Reg’'l Med. Ct668 U.S. 145, 153 (2013)). A time bar

“framed in mandatory terms™na “‘emphatically’ expressed” isot, by reason of those factors,
necessarily jurisdictional.ld. at 410 (quotingHenderson 562 U.S. at 439). Instead, to be a
jurisdictional limtation, though Congress need not use “magic wotdsriderson562 U.S. at
436, traditional tools of statty construction “must plaigl show that Congress imbued a
procedural bar with jurisdictional consequencé&syai Fun Wong575 U.S. at 410.

For claims brought pursuatd the CAA like those assertdry plaintiffs, the following
statute of limitations applies: “[e]xcept as otherwpsevided by an Act of Congress, an action,
suit or proceeding for the enforcement of anyildine, penalty, or fofeiture, pecuniary or
otherwise, shall not be entertad unless commenced within fiyears from the date when the
claim first accrued if, whin the same period, the offendertbe property idound within the
United States in order that proper service masnbhde thereon.” 28 U.S.C. § 2462. For purposes
of the proposed Settlement Agreement only, the Entergy Companies agreed to “waive all
objections and defenses that thregy have to the Court’s jurigdion over this action, entry or
enforcement of the Agreement, or venue in this judicial district” (Dkt. No. 11, at 6FAus, to
satisfy itself with respect teubject matter jurisdiction, theoQrt must determine whether this
statute of limitations is jurisdtional—and, consequently, not iwable—or nonjurisdictional.

In Kwai Fun Wongthe Supreme Court determined thkoiwing statute ofimitations is
nonjurisdictional: “A tort claimagainst the United States shba# forever barred unless it is

presented in writing to the approgte Federal agency within two years after such claim accrues

or unless action is begwaithin six months aftethe date of mailing, by cgfied or registered

1 The Entergy Companies maintain that they have not waived the right to assert the statute
of limitations defense, among othpotential defenses, if forcetd litigate thisaction against
plaintiffs (Dkt. Nos.67, at 14; 75, at 32-36).
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mail, of notice of final denial of the claim byettagency to which it was presented.” 575 U.S. at
405 (citing 28 U.S.C. 8§ 2401(b)). The Suprenoan€explained that Congss “provided no clear
statement” indicating that the laiw the “rare statute of limitaths that can deprive a court of
jurisdiction.” Id. at 410. The SupremeoGrt found that the text [gaks only to a claim’s
timeliness, not to a court’s poweand uses “mundane statutBlioitations language, saying only
what every time bar, by deftion must: that after a certain time a claim is barrdd.”

Furthermore, since theureme Court’s decision ikwai Fun Wongat least two federal
courts have determined that parties have failaze@ar the requisite “high Ibato establish that §
2462 represents a jurisdictidrsdatute of limitationssee, e.g.S.E.C. v. Amerindo Inv. Advisors
639 Fed. App’x 752, 754 (2d. Cir. 2018yited States v. Hineblo. 3:16-cv-1477-J-32PDB, 2017
WL 6536574, at *2 (M.D. Fla. Dec. 21, 2017), and the parties do not identify any case law to the
contrary. Moreover, théAmerindo Investment Advisorsourt approved the waiver of an
affirmative statute of limitationdefense under § 2462 in findingatithe defendants in that case
“waived their statute of limitatis defense by not raising it ingih motion to dismiss the amended
complaint” despite the fact that defendants miweexplicit argument that the § 2462 statute of
limitations is jursdictional. 639 Fed. App’x at 754.

By way of comparison, three years aff@vai Fun Wongthe Supreme Court iRatchak
determined the following statuté limitations is jurisdictionf “‘No Claims.—Notwithstanding
any other provision of law, an action (includingaarion pending in a Federal court as of the date
of enactment of this Act) relating to the [land] shall not be filed or maintained in a Federal court
and shall be promptly sinissed.” 138 S. Ct. at 904 (quuii128 Stat. 1913 § 2(b)). The Supreme
Court explained that the law us§gdrisdictional language,” inciding “action” and “shall not be

filed or maintained in a Federal court”; impogedsdictional consequences, in that such a claim
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“shall be promptly dismissed”; added the phrdsetwithstanding any dier provision of law,”
which includes the general grant of federal goegurisdiction under 28 U.S.C. § 1331; and used
language similar to other stadst the Supreme Court has deeimurisdictiong including
examples such as “an appeal may not be takea,person shall file gprosecute,” and “no action
... shall be brought under 28 U.S.C. § 133d."at 905. In reaching thnclusion, the Supreme
Court also highlighted casesataring similar statutes thdhe Supreme Court had deemed
jurisdictional, includingGonzalez 565 U.S. at 142 (“Unless a diiit justice or judge issues a
certificate of appealability, an apgdanay not be taken to the coof appeals . . . . ” (quoting 28
U.S.C. § 2253(c)Keene Corporation v. United Staj&®8 U.S. 200, 206-09 (1993) (“The United
States Court of Federal Claims shall not have jigigoh of any claim for or in respect to which the
plaintiff or his assignee has pendingany other court any suit process against the United States
or any person who, at the time whée cause of actionlaged in such suit or process arose, was,
in respect thereto, acting or professing to act, directly or indinetlgr the authority of the United
States.” (quoting 28 U.S.C. § 1500)), anekinberger v. Salfi422 U.S. 749, 756 (1975) (“No
action against the United States, the Secretagnyofficer or employethereof shall be brought
under (s 1331 et seq.) of Title &8recover on any [clan] arising unde (Title 1l of the Social
Security Act).” (quoting 42 U.S.C. 8§ 405(h))$ee Patchgkl38 S. Ct. at 905-06.

Having considered all arguments and applicable legal authdritieCourt concludes that

the applicable statute of limitans for plaintiffs’ claims isnonjurisdictional. The Court

2 The Court does not find it necessary to address each argument raised by the proposed
intervenors, only those argemits the Court determines must be resolved to satisfy itself of subject
matter jurisdiction over plaintiff<laims. The Court pauses brieftyaddress one argument raised
by the Coalition. Relying oianLandingham v. Grand Junction Regional Airport AuthoAty
F. Supp. 3d 1119, 1125-26 (D. Colo. 2014), Bnooklyn Savings Bank v. O'NeB24 U.S. 697
(1945), the Coalition also maintains that th@452 statute of limitations may not be waived
because it affects the public inteten this case, notwithstandimghether the statute of limitations
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acknowledges that the Coalition argues that@24ocuses on the court{sower to ‘entertain’ a
claim,” rendering this provision jurisdictional ébause it is directed at the court — not the
plaintiff's claim — andprohibits a court fronentertaininga case after five years has elapsed” (Dkt.

No. 68, at 41-42). Based on this reasoning, the Goalimaintains that “thapplicable statute of
limitations in this case is jurigttional, it may not be waived, it may be asserted at any time, and

it is incumbent on the Court to apply the stasua spontdéo determine whether the Court has
subject matter jurisdiction of the Plaintiffs’ claimdd( at 42). The Court again stresses that
“most time bars are nonjurisdictional,” and that parties “must clear a high bar to establish that a
statute of limitations is jurisdictional Kwai Fun Wong575 U.S. at 409-10. The Court concludes
that the high bar has not been céghhere for the reasons explained.

The Court notes that § 2462 appears to slsarae similarities with the statutes of
limitations at issue in botKkwai Fun WongandPatchak However, as iikKwai Fun Wongthe
Court concludes that “[n]eitherghext nor the contextor the legislative history indicates (much
less does so plainly) that Congress meant to esmaething other than a standard time bar” in
passing § 2462. 575 U.S. at 410. Cruciallither the statute of limitations Fatchaknor the
statutes cited as examples by the Supreme CoRdtrhakimpose any kind of time bar, as these
statutes focus strictly on the jurisdiction of dsuto hear various claims. By contrast, § 2462
imposes a clear time bar ftfe years. Additionally, § 2462 doest “set forth ‘a inflexible rule

requiring dismissal whenever’ its clock has rumjdélland v. Floridg 560 U.S. 631, 645 (2010)

under 8§ 2462 is jurisdictional (Dkt. No. 68, at 42-4®er the Supreme Court, “[w]here a private
right is granted in the public interest to effetéua legislative policy, waer of a right so charged
or colored with the public interest will not biboaved where it would thwart the legislative policy
which it was designed to effectuated’Neil, 324 U.S. at 704. The Qd does not find that the
Entergy Companies’ waiver of affirmative statute of limitationsefense to plaintiffs’ claims
represents waiver of a private right that wotihdvart the legislative policy which” the CAA “was
designed to effectuatefd.
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(quotingDay, 547 U.S. at 208), unlike the dictateRatchakmandating that an untimely claim
“shall be promptly dismissed,” 138 S. Ct. at 9¢4om a textual standpointhe Court sees little
effective difference between 8 2462 tditing that a claim “shall ndie entertained” if untimely
brought,see28 U.S.C. § 2462, and the statotdimitationsapplicable irKkwai Fun Wonglictating
that a claim “shall be foxeer barred” if untimely broughgee28 U.S.C. § 2401(b). Additionally,
the Court notes that numerous federal courts pammitted equitable tolling of actions subject to
§ 2462. See, e.gS.E.C. v. Koenigh57 F.3d 736, 739-40 (7th Cir. 2008)erra Club v. Chevron
U.S.A., Inc.834 F.2d 1517, 1523-24 (9th Cir. 1980)S. S.E.C. v. Poweb25 F. Supp. 2d 415,
424-26 (S.D.N.Y. 2007)tl. States Legal Found. v. Akch Specialty Steel Cor635 F. Supp.
284, 288 (N.D.N.Y. 1986). The Suprer@ourt has ruled that nonjuristional federal statutes of
limitations are subject to a presption that equitable tolling ipermitted, whereas jurisdictional
federal statutes of limitations ehmt enjoy this presumptiorSee Holland560 U.S. at 648 (2010);
Irwin v. Dep’t of Veterans Affairgt98 U.S. 89, 95-96 (1990). Thus, the decisions of other federal
courts to permit equitable Ilimg under 8§ 2462 further bolste the conclusion that 8§ 2462 is
nonjurisdictional. In additin, although not directly compatab the Court notes that the
government has regularly been allowed to bring equitable actions under the CAA and the Clean
Water Act outside of § 2462’s five-year winddwrther indicating a nonjisdictional nature See
United States v. Telluride Cd.46 F.3d 1241, 1243 (10th Cir. 1998)ited States v. Bank$15
F.3d 916, 919 (11th Cir. 199EC v. Christian Coalition965 F. Supp. 66, 70 (D.D.C. 1997).
Given the plain text of 8§ 2462, the Court'wviesv of the relevant legal authorities and
precedents, and the dearth of case law suppdhmgroposed intervenors’ position, the Court
concludes that § 2462 is not a gdictional statute ofrhitations. Accordingt, the Court considers

§ 2462 to be nonjurisdictional. In other words, bseaihe applicable stawiof limitations is not
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jurisdictional, the Court need nahd does not resolve whether ptifs’ claims are timely raised
to satisfy itself with respect its subject mattejurisdiction.
B. Plaintiffs’ Standing

The jurisdiction of federal courextends only to actual casesontroversies. U.S. Const.
art. 1ll, 8 2, cl. 1;accordNeighborhood Transp. Network, Inc. v. PeAad F.3d 1169, 1172 (8th
Cir. 1994). To satisfy the case-or-controversy requirement of Article Ill, a plaintiff must
establish standing as an “indispensgtirt of the plaintiff's case.Lujan v. Defs. of Wildlife504
U.S. 555, 561 (1992gccordHargis v. Access Capital Funding, LL.&74 F.3d 783, 790 (8th Cir.
2012). As ajurisdictional preregitie, standing must be established before reaching the merits of
a lawsuit. City of Clarkson Valley v. Minetd95 F.3d 567, 569 (8th Cir. 2007l)o satisfy standing
requirements, plaintiffs must: (1) have ffseed an injury in fact, (2) establish a
causal relationship between the contested conaldtthe alleged injuryand (3) show that a
favorable decision would redress the injubyujan, 504 U.S. at 560-6HccordHargis, 674 F.3d
at 790. “An association has standing to bringg sn behalf of its mendrs when its members
would otherwise have standing to sue in their oight, the interests at stake are germane to the
organization’s purpose, and neither the claisseated nor the relief requested requires the
participation of individual members in the lawsuiftriends of the Earth, Inc. v. Laidlaw Envtl.
Servs. (TOC), In¢.528 U.S. 167, 180-81 (2000). At tipdeading stage, “general factual
allegations of injury resultinfjom the defendant’s conduct mayfsze, for on a motion to dismiss
we presume that general allegations embrace thscific facts that areecessary tsupport the
claim.” Nat'l Org. of Women v. Scheidl&10 U.S. 249, 256 (1994). Sthng must exist not only
for each claim plaintiffs bring but alsorfeach form of relief plaintiffs seeklown of Chester v.

Laroe Estates, Inc—— U.S. ——, 137 S. Ct. 1645, 1650, 198 L.Ed.2d 64 (2017).
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The Coalition, even though it has not been tgaupermission to intervene yet, maintains
in its briefing that the Court lacks subject matter jurisdiction over the allegations in plaintiffs’
amended complaint because pléistack standing (Dkt. No$8, at 3-11; 73, at 10-12; 78, at 3-
11). The Coalition asserts that plaintiffs assert only generalized grievances, that plaintiffs have
not shown injury in fact, that plaintiffs’ allegatis do not demonstrate that the alleged injury is
fairly traceable to the defendants’ challedgeonduct, that plairffs cannot demonstrate
redressability, and that plairfsfhave not alleged injuriesising from PSD-based or NSPS-based
violations (d.). Plaintiffs maintain that they do have Article Ill standing to assert the claims
contained in their amended complaint (Dkt. N@6, at 13-34; 80, at 20-21). The Court will
address this issue only to the extaecessary to satisfy itseif subject mattejurisdiction.

The standard this Court applies to a stagdihallenge depends upon whether the standing
challenge is “facial” or “factual.” Standing &matter of subject-matter jurisdictio®ee Curry
v. Regents of Univ. of Minn167 F.3d 420, 422 (8th Cir. 1999).n"&a facial attack, the court
merely [needs] to looland see if plaintiff has sufficientlplleged a basis of subject matter
jurisdiction.” Branson Label, Inc. v. City of Branson, M@93 F.3d 910, 914 (8th Cir. 2015)
(alteration in original) (interdauotation omitted). “Gnversely, in a factuattack, the existence
of subject matter jurisdictiondichallenged] in fact, irrespectivof the pleadings, and matters
outside the pleadings, such as testimony and affidavits, are considdred.914-15 (alteration
in original) (internal quotation omted). As a result, in a factual attack, the nonmoving party does
“not enjoy the benefit of the allegations in its pleadings being accepted as true by the reviewing
court.” 1d. at 915. In the context of a Federal Roil€ivil Procedure 12(}§1) motion, the Eighth
Circuit explained that a challentgestanding should be treatedférently “than al2(b)(6) motion,

which is governed by Rule 56 whematters outside the pleadings are considered .Osborn v.
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U.S, 918 F.2d 724, 729 (8th Cir. 1990). Further, vehitre issue in dispuie the trial court’s
jurisdiction, “there is substantial authority thhe trial court is free to weigh the evidence and
satisfy itself as to the existenceitsf power to hear the caseld. at 730 (quotingMortensen v.
First Fed. Sav. & Loan Ass 149 F.2d 884, 891 (3d Cir. 1977)). The Court determines that the
challenge to standing here is factual, given the type of matefiglaraés put before the Court in
the limited record developed to date in this caseerefore, the Court will consider matters outside
the pleadings when resolving the standing question.

The Court has examined the allegations exaimended complaint, briefing, and materials
submitted by the parties. The Court is satisfiethist stage of the litigation that plaintiffs have
standing to assert their claims (Dkt. Nos. 54199R7; 76, at 14-59). The Court also is satisfied
that there is organizational st#ing for plaintiffs (Dkt. Nos. 5411 6-9; 76, at 31, Ex. 12-13).

1. Plaintiffs’ Alleged Injury-In-Fact

Plaintiffs allege injury-iAfact in their amended comjité (Dkt. No. 54, {1 19-27, 38-43,
45-46, 48-55see alsdkt. No. 76, at 14-16; at 24-25; 2f-28; at 30; Ex. 1, 2, 5, 6, 7, 8, 9, 10,
14). Plaintiffs provide affidavits of members who state their ability to enjoy recreational activity
at several parks including Buffalo NationalvBi Park, Hot Springs National Park, Pinnacle
Mountain State Park, and Two Rivers Park has lrapaired by decreasedsibility and haze at
the parks due to air potion (Dkt. No. 54, at 38-39, 42-44, 48-83-55; Ex. 1, aB-4; Ex. 2, at
3-4; Ex. 5, at 3-4; Ex. 6, &-4; Ex. 14, at 4). Plaintiffsnembers allege awng property or
visiting property in proximity to the White Bff and Independence pl@nand express concern
about the inability of tamselves and family members to breath clean air due to emissions from
the White Bluff and Independence plants (Dkt. Bbat 40, 51; 76 at Ex. 5 at 4, EX, 6, at 2-3, Ex.

7, at 2-3; Ex. 14, at 3-4). Members also ati@sioncerns about worsening of physical conditions
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such as asthma and allergigsdahe possibility ofacquiring physical illnesses such as lung,
respiratory, and cardiovascular pieins due to the sulfur dioxidend nitrogen oxide pollution
from the White Bluff andndependence plantkl(, at 44-45, 51; 76, at Ex. 7, at 2-3, Ex. 14, at 3-
4). Plaintiffs’ members also allege concermatbdecreased property valuharm to fish and
wildlife in areas they routinely visit, and ambility eat fish becae of contaminationd. at 40,
45-46, 55; 76, at Ex. 5, at 3; EX. 6, at 3-4). The Court findstieaharms described establish
injury-in-fact for plaintiffs’ members. See Laidlayw 528 U.S. at 182 (sworn statements by
members who could not enjoy activities sashhiking, picnicking, camping, fishing, swimming,
and boating because of pollutant dischaagequately documented injury-in-facdjerra Club v.
Envt'l Prot. Agency926 F.3d 844, 848-49 (D.Cir. 2019) (members’ deatations established
standing because members attested to regulasiiing parks where emsgons contributed to
haze);Texans United for a Safe Econ. Edaand v. Crown Cent. Petroleum Car@07 F.3d 789,
792 (5thCir. 2000) (affidavitdfrom the individual phintiffs and its orgaizational members who
reside in the area stating thtaey have suffered repeated expresto sulfurous odors causing
physical discomfort and impairing their enjogm of their surroundings were sufficient to
establish injury-in-fact).
2. Plaintiffs’ Allegations Of Traceability

Plaintiffs allege traceabilityn their amended complaint KD No. 54, { 27). Plaintiffs
expand on this in response to the Coalition’s aisserivith respect to stding. Plaintiffs allege
that the injuries about vich they complairfare traceable to Entergyalleged violations in this
case” and that “the object of Plaiiféi action is to reduce emissions of 5@nd NQ from the
White Bluff and Independence” plants (Dkt. No. @6,16). Plaintiffs gpport their claims with

detailed analysis and additional argument (Dkds. 76, at 16-22, 25-26, 28-29; Ex. 3; Ex. 4; Ex.
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11; Ex. 16). As evidence of traceability, pldffgtipoint to an Arkansas Department of Health
brochure entitled “Mercury and Fish in Arkass What You Should Know” (Dkt. No. 76, at 28;
Ex. 16). The brochure states that, “[m]ercunamselement that occurs naturally in rock, but it
also is thought to come from burning caal trash, as well dom some industry.”Ifl. at 28-29,
Ex. 16, at 1). Plaintiffs further assert thattbe EPA website on the topic of “Mercury and Air
Toxics Standards” the EPA states that “[pJowemps are the biggest saaerof mercury.” (Dkt.
No. 76, at 29). Plaintiffs also puito expert reports attachedtteir response that establish that
emissions of S@and NQ from the White Bluff and Independence plants can cause hazy
conditions and impair visibility (DktNo. 76, at 18-22; Ex. 3; Ex. 4Yhe Court is satisfied on the
record before it that plaintiffs have esiabkd traceability in order to have standing.
3. Plaintiffs’ Allegations Of Redressability

Plaintiffs allege redressdity in their amended complaint (Dkt. No. 54, {1 75-89, 61-70).
Plaintiffs also expand on these assertions éir thriefing (Dkt. No. 76, aR2-24; at 27; at 28-29,
Ex. 16; at 30-31). Again, “the object ofaiitiffs’ action is to reduce emissions of £5ahd NQ
from the White Bluff and Indeperdce” plants (Dkt. No. 76, at 16Plaintiffs attach to their
briefing expert reports that indicate that closofr¢he White Bluff andhdependence plants for a
period of time to obtain the geisite permits will reduce SGnd NQ emissions (Dkt. No. 76, at
Ex. 3, 1 24). Further, plaintiffs’ experts opitat after White Blufiobtains a PSD permit, NO
emissions will decrease by at least 26 percent and that this reduction will have a “linearly
proportional impact on the ozone impacts. In othedaaf we know a change in emissions rates,
we can roughly, but confidently, estimate thgacts on ozone formation, ozone impacts, and

negative air quality impacts by scaling the resiutisn our previous detaiteair quality modeling
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results.” (Dkt. No. 76, Ex.3, 1 24; EX1, ¥ 11). The Court is satesdl plaintiffs have established
redressability in order to have standing.
C. Whether Plaintiffs’ Claims Give Rise To Jurisdiction

For a variety of reasons, the Coalition asgbdsthe Court lackasbpject matter jurisdiction
over the specific claims plainfsf allege pursuant to the CAA (Dkt. No. 73, at 1-10). The Court
examines plaintiffs’ allegationsd concludes that it has subjectttagjurisdictionover plaintiffs’
claims.

Section 7604(a)(1) of the CAA@vides that “[e]xcept as provided in subsection (b) of this
section, any person may commenaavd action on his own behalf... (1) againsany person . . .
who is alleged to have violated (if there is @ride that the alleged violation has been repeated)
or to be in violation of (A) ammission standard dimitation under tis chapter.” 42 U.S.C. §
7604(a)(1). “On its face, (a)(1) establishes types of conduct anirting a citizen suit.”"Nucor,

825 F.3d at 449. “First, a person may allegedly haokated an emissionatdard or limitation
in the past, provided that evidencewis the violation was repeatedd. “Alternatively, a person
may allegedly be in ongoing violation af emission standard or limitationld.

The CAA further defines the phrase “emissicansfard or limitation under this chapter”
as follows:

(f) For purposes of this section, the term fggion standard or limitation under this
chapter” means—

(1) a schedule or timetkbof compliance, emissin limitation, standard of
performance or emission standard,

(3) ... any requirement under sectiofil1 or 7412 of this title without
regard to whether suchq@irement is expressed asemission standard or
otherwise)or

(4) any other standard, limitation, schedule established under any permit
issued pursuant to subchapter V of tthiapter or under any applicable State
implementation plan approved by thdministrator, any permit term or
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condition, and any requirement to obtain a permit as a condition of
operations.

42 U.S.C. § 7604(f). The CAA defines a “standafgerformance” in part as “a requirement of
continuous emission redueti.” 42 U.S.C. § 7602(1).

The CAA'’s citizen suit provisin also authorizes a suit “agst any person who proposes
to construct or constrte any new or modified major emitg facility without a permit required
under part C of subchaptér(relating to significantleterioration of air quay) . . . or who is
alleged to have violated (if there is evidence thatalleged violation hasbn repeated) or to be
in violation of any condition of sugbermit.” 42 U.S.C. § 7604(a)(1).

1. PSDClaims

Plaintiffs maintain that this Court has sedij matter jurisdiction over their PSD claims
because the Entergy Companies’ alleged unpgtathimodifications congute three different
violations of the CAA and the Arkansas SIP arat this Court has subject matter jurisdiction in
a citizen suit over all of those claims (Dkt. No. 6921-34). Plaintiffassert that the Entergy
Companies’ alleged unpermittedodifications at the Whitdluff and Independence plants
violated three different stanatts under the CAA and that teter Tailline of cases does not limit
the Court’s jurisdiction over plaintiffs’ PSD claini@cause, unlike the parties in those cases, the
Entergy Companies never applied for a permitsien authorizing thelant modificationsig.).
Plaintiffs stress that the Emggy Companies’ allegk unpermitted modificatio violations have
been repeated, making them actionable unded.&C. § 7604(a)(1) (DkiNo. 80, at 12-14).
Plaintiffs argue that the Coalition’s contention that this Clawks jurisdiction under 42 U.S.C. 8
7604(a)(3) is based up@ misreading dlucor Stee(ld., at 14-16).

The Coalition asserts that plaintiffs’ PSD-bastaims should be dismissed for lack of

subject matter jusdiction (Dkt. No. 73, at 1-6). The Cdarn maintains that plaintiffs’ alleged
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PSD claims are one-time events that arecootinuing and will not repeat under § 7604(a) and
that defendants have facially validrpéts for White Bluff and Independendel ( at 2-6).

42 U.S.C. § 7604(a)(3) allove#tizen suits “agairtsany person who proposes to construct
or constructs any new or modified major emtifacility without a pemit required under part C
of subchapter | (relating to siditiant deterioration odir quality).” 42 U.S.C. § 7604(a)(1) allows
citizen suits against corporations that are in viohabf any emission standaod limitation if there
is evidence that the alleged violationshiaeen repeated. The Eighth CircuitNocor Steel
recognized that § 7604(a)(1) indes jurisdiction over violatiorsf the Arkansas SIPSee Nucor
Stee] 825 F.3d at 449 (“Indeed, this and other cichiave held that § 7604(f)(4) contemplates
state SIPs.”). Section 7604(a)(4eparately confers citizen isyurisdiction to enforce “any
requirement to obtain a permit as a conditioopérations.” 42 U.S.C. § 7604(f)(4). The CAA
also prohibits major modificationgithout a PSD permit, includintpe “construction” of a “major
emitting facility” in an area deghated as attainment or unclassifiable unless a permit has been
issued that comports with threquirements of 42 U.S.C. § 747%5ee42 U.S.C. § 7475(a).
“Construction” includes “the modiation (as defined in [42 U.S.€.7411(a)]) of any source or
facility.” Seed42 U.S.C. 8 7479(2)(Cyee also Envtl. Def. v. Duke Energy Cof9 U.S. 561,
568 (2007).

A number of district courts have concluded that the CAA permits citizen suits based solely
on past violations, so long as there sgfithat the violations were repeaté&ke Env't Tex. Citizen
Lobby, Inc. v. ExxonMobil CorpNo. H-10-4969, 2017 WL 2331679, at *12 (S.D. Tex. Apr. 26,
2017); Patton v. General Signal Corp.984 F. Supp. 666, 672 (W.D.N.Y. 199F)jed v.
SunGard Recovery Servs., Ir@l6 F. Supp. 465, 467 (E.D. Pa. 199G]Jair v. Troy State

Univ., 892 F. Supp. 1401, 1409 (M.D. Ala. 1995). Other tobave found that standing to bring
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a citizen suit under the CAA depends upon argatien of ongoing violations at the time the
complaint is filed. See Families for Asbestos Compliancetiigs& Safety v. City of St. Louis,
Mo., 638 F. Supp. 2d 1117, 1125 (E.D. Mo. 20@gmbrians for Thoughtful Dev. v. Didion
Milling, Inc., 571 F. Supp. 2d 972, 978 (W.D. Wis. 200f@)ding no standing where undisputed
violations of the CAA all occurred before suit commenced)y. Citizen v. Am. Elect. Power
Co.,No. 5:05-CV-39-DF, 2006 WL 3813766, at *6 (E.D. Tex. Dec. 27, 2006) (apphyiegds

of the Earth, Inc. v. Laidlaw Envtl. Servs. (TOC), Iim28 U.S. 167 (2000), to CAA citizen suit
and finding sufficient allegations of ongaj or potential future violationsht. Bernard Citizens
for Envtl. Quality, Inc. v. Chalmette Refining, L.L.854 F. Supp. 2d 697, 705 (E.D. La.
2005) (applyind-aidlawto determine that plaintiffs hastanding where defendant continued to
violate its permit after suit commenceBgrry v. Farmland Indus., Inc114 F. Supp. 2d 1150,
1154 (D. Kan. 2000) (applyingteel CoandLaidlaw to determine that plaintiffs lacked standing
in the absence of facts that defemidaas violating the Clean Air Act or that future violations were
imminent when suit was filedinderson v. Farmland Indus., InGQ F. Supp. 2d 1218, 1227-28
(D. Kan. 1999) (evidence of continued wtbns sufficient to confer standindg)pcal
Envtl. Awareness Development (LEAD) v. Exide Cddp. CIV. 96-3030, 1999 WL 124473, at
*15 (E.D. Pa. Feb. 19, 1999) (“While the CAA conceppaét violations is seemingly at tension
with the constitutional standing requiremengireel[Co], . . . the two concepts can be reconciled.
Plast violations may meet thedressability requirement aftanding only if they have the
possibility of being repeated in the future. dther words, a plairfi may assert random past
violations of the CAA and satisfy the redressaépilequirement by a presumption that there is a

potential ongoing compliance problem or a possibiligt such violations may be repeated.”).
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In Nucor Steelthe Eighth Circuit clarified thd{tlhe plain language of [§ 7604(a)(1)]
nevertheless demands that angtpaolation animating suit under (a)(1) must be repeated or
ongoing—a one-time violation witiot suffice.” 825 F.3d at 450i{ing 42 U.S.C. § 7604(a)(1);
Save Our Health Org. v. Recomp of Minn., &7, F.3d 1334, 1337 (8th Cir. 1994)). A recent
opinion from the United States CooftAppeals for the Fifth Circuit helps clarify that a “repeated”
violation “means a plaintiff must assert at leasb wiolations of the same standard in order to
allege a claim” and that suchaghs include “violations that werepeated in the past or ongoing
at the time of the complaint.Env’t Tex. Citizen Lobbync. v. ExxonMobil Corp968 F. 3d 357,
363 (5th Cir. 2020)see also Env't Tex. Citizerohby, Inc. v. ExxonMobil Corp824 F.3d 507,
519 (5th Cir. 2016) (“Plaintiffconcede that thehad to prove by th@reponderance of the
evidence that violations of treame specificconditions or limitationsn Exxon’s permits were
‘repeated’ in the past arccurred at least once beddPlaintiffs filed suitand at least once after.”
(emphasis in original)). Furthet2 U.S.C. § 7604(a){&llows citizen suits “against any person
who proposes to construct or constructs any aewodified major emiing facility without a
permit required under part & subchapter | (relatmto significant deteri@tion of air qualify.)”
Nucor Steel825 F.3d at 451.

At this stage of the litigeon and on the record before the Court determines that
plaintiffs’ PSD claims allege repeated violatsoof the CAA in satisfaction of § 7604(a)(1).
Plaintiffs allege that the Entergy Companiesdm#éhree unpermitted majonodifications, as of
March 2010 at White Bluff Unit 2, then as of May 2010 at Independence Unit 2, and then as of
March 2011 at Independence Unit 1 (Dkt. No. &D,13-14). Plaintiffsallege that each
modification violates 42 U.E. 8§ 7475(a) and Arkansas IRton Control and Ecology

Commission Reg. 19 (Dkt. Nos. 54, {1 90-93, 98-101,08&0, at 14). Plaintiffs also allege
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that each modification violates ArkansBsllution Control and Ecology Commission Regs.
26.301(A) and (C), which have been incorporated the Arkansas SIP (Dkt. Nos. 54, 11 94-97,
102-05, 110-13; 80, at 14)See66 Fed. Reg. 51,312 (Oct. 9, 2001hccordingly, Counts One
through Six of plaintiffsamended complaint allege three enmitted major modifications which
represent repeat violations of the CAA. Therefdrased on the face plaintiffs’ well-pleaded
amended complaint, the Coudrzludes that it has jurisdictia@ver plaintiffs’ PSD claims under
42 U.S.C. § 7604(a)(1) (Dkt. No. 54, 11 90-113).

The Court also concludes that is hagsgiction under 42 U.S.C. § 7604(a)(3). As
plaintiffs argue, their claimare based on facts differdndm those presented hucor Steel See
generally 825 F.3d at 444. Plaintiffere allege that the Ergy Companies made three
unpermitted major modifications, without seekinglhthe required permits prior to making such
modifications to major emitting facilities. The allegationNaocor Steelvas that the defendant
made such modificatiorfsvithout a permit that complies #i the CAA,” not wholly “without a
permit.” 825 F.3d at 451. To the Court, that digibn matters. Based guaintiffs’ allegations,
the Court concludes it has sabj matter jurisdiction under 876@3(3), as well.

2. OpacityViolations

Plaintiffs maintain that s Court has subject matterigdiction over Counts Seven and
Eight of their amended complaialleging that the Entergy Companies violated the opacity
standard (Dkt. Nos. 54, 11 114-1®88, at 18-20; 80, a20-21). CitingNucor Steel plaintiffs
maintain that the 20-percent opacity standaidsate and contained in 40 C.F.R. § 60.42(a)(2) is
an “emission standard or limitan” under the CAA for three reasan (1) this rgulation requires
the continuous reductioof opacity, making it dstandard of performance(2) this regulation is

from the NSPS, Subpart D, which the EPA progatéd under the authority of 42 U.S.C. § 7411,
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and (3) since the regulati as established by the EPA Administrator, the regulation is also an
“emission limitation” as defineth 42 U.S.C. § 7602(k), makingelregulation enforceable under
subsection (f)(1) (Dkt. Nos. 54, {1 58-61; 69, at 19-2Rkintiffs also allege that the Entergy
Companies violated the 20-percent opacity stahdpecified in the White Bluff Title V permit
and that this standars specifically referenceimh 42 U.S.C. § 7604(f)(4Dkt. Nos. 54, 11 62-63;
69, at 20). Plaintiffs asdethat these opacity violations halieen repeated #tast 323 times,
satisfying the jurisdictional requirement mentionedllircor Steethat a violation must have been
“repeated” (Dkt. Nos. 54, 11 115, 118; 6928). Plaintiffs also argue th&tter Tail has no
bearing on the Court’s jurisdion over plaintiffs’ opacityclaims (Dkt. No. 80, at 16-17).

The Coalition asserts that the Court lacks subject matter jurisdiction over plaintiffs’ claims
of opacity violations of the NSPS (Dkt. No. 73, at)6-The Coalition assertisat the district court
in Otter Tailrejected a similar claim asserted by Si€hab because it was not a permissible claim
under 8 7604(a)d., at 6). See Sierra Club v. Otter Tail Cor08 F. Supp. 2d 1120, 1131 (D.S.D.
2009). Relying on this opinion, ti@oalition states that citizen suits under 8 7604(a) are limited
to claims that a facilityailed to get a permit or claims allegi a facility isviolating a permitid.,
at 7). The Coalition stas that the Court’s sulgt matter jurisdictionnder 8 7604 is limited to
claims that sources of pollution either failed to obtain a permit or are violating a permit and that,
as a result, the Court lacks subject mattasgliction over plainffs’ opacity claims Id.).

Plaintiffs maintain that theobpacity claims seek to enf@eropacity standards incorporated
into the White BIluff Title V permi{Dkt. Nos. 69, at 20; 80, at8): As the disict court inOtter
Tail recognized, 8§ 7604(a) #uorizes claimgor “violating a permit.” See608 F. Supp. 2d at 1131.
The plaintiffs inOtter Tail sought to enforceequirements that had notdseincorporated into the

defendant’s Title V permit, and the districtucb concluded correctly that such a claim was
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improper under 8 7604(a)See id. That is not the case here with respect to plaintiffs’ opacity
claims. Because plaintiffs’ opacityaims seek to enforce permiraitions that plaintiffs allege
the Entergy Companies are violating, this Caamcludes that it has s@gjt matter jurisdiction
under 42 U.S.C. § 7604(a)(1).

D. Exhaustion Of Administrative Remedies

The Coalition asserts that, even if the Qoloas jurisdiction over plaintiffs’ claims,
plaintiffs have failed to exhaust the administrative remedies given to them under Arkansas law and
the CAA (Dkt. Nos. 68, at 31-33; 78t 11-13). The Coalition asseithat there is no record on
the Arkansas Pollution Control and Ecology webptnge Sierra Club appealed the White Bluff
and Independence air permits which wereadday ADEQ in 2012 and 2Q, respectively, despite
having the opportunity to appeal those pesmitder Arkansas law @D No. 68, at 32).SeeArk.
Code Ann. 88 8-4-205, 8-4-222 to -22Rlaintiffs maintainthat they were not bound to exhaust
administrative remedies before bringitidgs action (Dkt. No. 76, at 34-38).

As an initial matter, the Court concludes thastibject matter jurisdiction is not implicated
by this argument. Having madbis determination, the Court’analysis on this issue is
intentionally limited at this stage.

Under the doctrine of exhaustion, “no one isitesd to judicial relief for a supposed or
threatened injury until the prescribed. . remedy has been exhaustedftKart v. United
States395 U.S. 185, 193 (1969). “Whe@mngress specificalljnandates, exhaustion is required.
But where Congress has not clearly reglirexhaustion, sound judal discretion
governs.” McCarthy v. Madigan503 U.S. 140, 144 (1992).

This Court concludes that, under the specific circumstaalieged here, the CAA does

not contain an express requiremtnat a plaintiff exhaust statemnedies before bringing a citizen
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suit. See42 U.S.C. § 7604see alscCitizens for a Better Env’'t—Cal. v. Union Oil Co. of C&3
F.3d 1111, 1119 (9th Cir. 1996¥rand Canyon Trust v. Energy Fuels Res. (U.S.A.) B&9 F.
Supp. 3d 1173, 1193 n.7 (D. Utah 20IVdjgt v. Coyote Creek Mining Co., LL8o. 1:15-cv-
00109, 2016 WL 3920045, at *6 (D.N.D. July 15, 2018). Envt'| Def. Ctr. v. Cascade Kelly
Holdings LLG 155 F. Supp. 3d 1100, 1118-19 (D. Or. 20@&)izens for Pennsylvania’s Future
v. Ultra Res., InG.898 F. Supp. 2d 741, 748 (M.D. Pa. 2012Palm Beach Ctyenvt’l Coalition

v. Florida, 651 F. Supp. 2d 1328, 1340 (S.D. Fla. 20@%s'n of Irritated Residents v. Fred
Schakel DairyNo. 1:05-CV-00707 OWW SMS, 2008 W850136, at *8-10 (E.D. Cal. Mar. 28,
2008). Congress declined to require exhausticadaiinistrative remedies under the citizen suit
act of the CAA and provided motean one avenue for citizens ¢ballenge alleged violations
under the CAA.

The two cases cited by the Coalition for thegmsition that plaintiffs must pursue their
administrative remedies under state l&stion for Rational Transit WV. Side Highway Project
by Bridwell 699 F.2d 614, 616-17 (2d Cir. 1983), doehgue To Save Lake Tahoe, Inc. v.
Trounday 598 F.2d 1164 (9th Cir. 1979), are factualigtinct from the gicumstance presented
here and were decided prior @ongress’s enacting the 1990 Andments to the CAA, which
created the Title V program with its permit shield provision. Neittase addressed the type of
permits at issue here (Dkt. N06, at 36-37). For these reasaimg Court is unconvinced by the
Coalition’s arguments.

Next, the Coalition argues that plaintiffs’ amded complaint represents a collateral attack
on the White Bluff and Independence air permitd ¢éhat this same tactic was rejected by the
Eighth Circuit inOtter Tail (Dkt. No. 68, at 32). Tthe extenthe Coalition attem to rely on a

judicially-imposed exhaustion geirement, the Court determindbat a judicially-imposed
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exhaustion requirement son-jurisdictional. See Sims v. Apfed30 U.S. 103 n.1 (2000) (“We
agree with the parties that, even were a cmopsed issue-exhaustion requirement proper, the
Fifth Circuit erred in treating it as jurisdictional.Ntathews v. Eldridge424 U.S. 319, 328 (1976)
(“Implicitin Salfi. . . is the principle that this conditioortsists of two elements, only one of which

is purely ‘jurisdictional’ in the sense that it cant be ‘waived’ by the &retary in a particular
case. The waivable elementhe requirement that the admingétve remedies prescribed by the
Secretary be exhausted.¥Yjagman v. Pompe®68 F.3d 1075, 1082-84 (S@r. 2017) (“[Alny
failure to exhaust does not bean the district court’'s subject matter jurisdiction.Dpe v.
Constant 354 Fed. App’x. 543, 545 (2d Cir. 2009) (determining that defendant’s argument that
“Plaintiffs failed to exhaust other available remesdidid not implicate subject matter jurisdiction
and was “merely [an] &fmative defense[].”);Jean v. Dorelien431 F.3d 776, 781 (11th Cir.
2005) (“[T]he exhaustion requirementirsuant to the TVPA is anfaimative defense.”). As a
result, to the extent the Coalition argues agiadly-imposed exhaustion requirement, the Court is
not inclined to address the merits of thiguanent because the Court concludes that it does not
bear on the Court’s subjectatter jurisdiction.

To the extent the Court is required to adgrthis exhaustion argument to reach the limited
issues presented by this casthat stage of the proceeding, the Court determines exhaustion is not
required under the specific circumstance plaintffege here. The Coalition argues thaDiter
Tail, Sierra Club failed to raise its NSPS claimsinyithe permitting pros and that its failure
to do so precluded obtaining jedil review under the citizensuit provisions of the CAAI{., at
32-33). The Coalition asserts that “Plaintiffs do not get to pick and choose whether to pursue a
direct appeal of a permit or wait and file a citizestst years later as the Sierra Club tried to do in

the Otter Tailcase, and as the Ritiffs attempt here”Ifl., at 33).
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When theOtter Tail court rejected the Sierra CIURKSPS claim for not having first raised
it before the state permitting agency, the Eigbittuit expressly concludethat the Sierra Club
“could have” pursued its NSPS claim there becdlisestate permitting agency had given “public
notice of the proposed amendment and had idvitenment in accordance with South Dakota’s
SIP.” Otter Tail, 615 F.2d at 1020. THetter Tailcourt concluded that Congress had not intended
to “allow plaintiffs to raise isss resolved during the permittipgocess long after that process is
complete.” Id. at 1022. Plaintiffs failed tobject during the permittg process, and the Eighth
Circuit concluded that this failure precludedaintiffs’ later objedibn because the Title V
permitting process was the only way to obtawiew of the EPA’dailure to object. See id.at
1012-13, 1020see alsat2 U.S.C. § 7661d(b)(2).

In this case, plaintiffs maintain that, because the Entergy Companies never asked for an
applicability determination, ando determination regarding the allenged projects was ever
added to the permit shield in the operative Titleevmits, federal and state law provides that there
is no exhaustion of administrative remedies required before a citizen suit enforcement can
commence under the circumstances (Dkt. No. 76, at 35). “Unless a source has obtained a Title V
permit shield, or unless the unig@dter Tail situation exists, there 0 other provision in the
Clean Air Act requiring the exhaustion of admirasive remedies prior to the instigation of a
citizen suit” under 42 U.S.C. 8 7604(a&jl.§. According to plaintiffs, unde®tter Tail, section
307(b)(2) of the CAA, 42 U.S.C. § 7607(b)(®nly precludes an enforcement action when a
defendant sought and obtained prior authozator a modification thnagh a Title V permitting
process. Otherwise, the CAA’s permit dtigrovision, 42 U.S.C. § 7661(c(f)(2), governs.
Arkansas included the option fditle V permits to contain pentnshields, inaiding findings of

non-applicability. APC&EC Regz26.704. According to plaintiffsunder these provisions, a
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finding of non-applicability with respect to a reqament, such as whether a source is subject to
PSD because of a major modification, can onlielghthat source from enforcement if the
applicability determination is included or alludidin the permit itself (Dkt. No. 76, at 35). As
plaintiffs point out, in this case, the Erdg Companies never asked for an applicability
determination, and therefore, plaintiffs maintdiat no determination regarding these projects was
ever added to the permit shield in the Title V pgsmAs a result, plaintiffs maintain that their
PSD claims are not subject tohexistion and cannot be charactedias a collateral attack.

Further, with respect to theipacity claims, plaintiffs maintain that their opacity claims
seek to enforce opacity standards incorporatexdtire White Bluff Title V permit (Dkt. Nos. 69,
at 20; 80, at 7-8). Because plaintiffs’ opaadifaims seek to enfoe permit conditions that
plaintiffs allege the Entergy Companies are violating, this Court hasciubptter jurisdiction
under 42 U.S.C. § 7604(a)(1) aBdter Taildoes not apply See608 F. Supp. 2d at 1131.

In addition, plaintiffs maintaithat the EPA’s interpretation efatutory language such that
it will no longer oversee state tle | permit decisions through Title V petitions provides an
additional basis upon which the Court should dediafind and impose an exhaustion requirement
(Dkt. Nos. 69, at 20-23; 80, at 24-25).

The Court has examined the allegations in the amended complaint and the briefing with
respect to the specific provisions of the CAA undiich plaintiffs bringclaims and the alleged
requirements for bringing those claims in federal totihe Court is satisfied at this stage of the
litigation that the Court has subject matter gdiction over plaintiffs’ claims in their amended

complaint.
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lll.  Intervention

Having concluded that éhCourt has subject matter jurigiti over plaintiffs’ claims, the
Court turns to consider the qding motions to inteeene (Dkt. Nos. 17, 26). CURAD seeks to
intervene as of right pursuant to Federal Rul€wil Procedure 24(a)(2nd, in the alternative,
seeks permission intervention under Rule 24(b) without specifying the subsection but citing
language taken from Rule 24(b)(2)KDNo. 17, 91 5-6). The Cotitin moves to intervene as of
right pursuant to Rule 24(a) and the alternative,exeks permission intervention pursuant to Rule
24(b) (Dkt. No. 26).

The Eighth Circuit has explaidethat, when ruling on a mom to intervene, the Court
typically “must accept as true all tegial allegations in the motido intervene and must construe
the motion in favor of the prospective intervenadiat’| Parks Conservation Ass’nv. U.S. E.R.A.
759 F.3d 969, 973 (8th Cir. 2014ke also Liddell v. Special AdmBd. of Transitional Sch. Dist.
of St. Louis894 F.3d 959, 965 (8ir. 2018) (citingA.C.L.U. of Minn. v. Tarek ibn Ziyad Acad.
643 F.3d 1088, 1092 (8thir. 2011)). “In the Eighth Circtii a prospective intervenor must
‘establish Article 1l standing in adkiibn to the requirements of Rule 24.”Nat’l Parks
Conservation Assriv59 F.3d at 974 (quoting.S. v. Metro. St. Louis Sewer Dj&69 F.3d 829,
833 (8th Cir. 2009)).

Although the Eighth Circuit has not explicitly required that parties intervening
under Rule 24(b) establish Article Il standing, makstrict courts in this circuit to have
considered the matter have done fee Franconia Minerals (US) LLC v. United Stat@g9
F.R.D. 261, 266 (D. Minn. 2017North Dakota v. Heydinge288 F.R.D. 423, 427 (D. Minn.
2012) (collecting caseshut cf. In re Baycol Prods. Litig214 F.R.D. 542, 544 (D. Minn. 2003)

(declining to require Article 11l standing @serequisite to Rule 24(b) intervention).

38



A. Standing Of Proposed Intervenors

The parties dispute the standiofjthe proposed intervenors. As an initial matter, the
Coalition asserts that it does rtwve to show Article 1l stading since it ha not invoked the
jurisdiction of the Court. In the alternativilie Coalition argues that it satisfies the standing
requirements. Both CURAD and the Coalition ntaim throughout their filings that they have
standing to intervene based on alleged economic interest and injury and based on an interest in
alleged usurpation of state regioiy authority. Specifically, CURAD asserts that the State of
Arkansas, which it is statutorily authorized to represent before the Arkansas Public Service
Commission (“APSC"), “has a recognized interiegbrotecting consumers from unnecessary rate
increases.” (Dkt. No. 18, at 5). CURAD furtresserts that the “Settlement Agreement attempts
to usurp the state regulatory authority of the AR®@ vest such authority the federal district
court.” (Id., at 6).

To establish Article Ill standi, a plaintiff must d&sfy three requirements: “First, the
plaintiff must have suffered an injury in fact-avasion of a legally pretted interest which is
(a) concrete and particulartteand (b) actual or imminent, ngbnjectural or hypothetical.
Second, there must be a causal connection between the injury and the conduct complained of—the
injury has to be ‘fairly . . . trace[able] to theatlenged action of the defendant, and not . . . th[e]
result [of] the independent action of some thirdyadt before the court.Third, it must be likely,
as opposed to merely speculative, that theynjill be redressed by a favorable decisiohujan,
504 U.S. at 560-61 (internal quoi@sd citations omitted). “An association has standing to bring
suit on behalf of its members whigemembers would otherwise hastanding to sue in their own

right, the interests at stake are germane to thexamag#on’s purpose, and neither the claim asserted
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nor the relief requested requires the partibgraof individual members in the lawsuitl’aidlaw,
528 U.S. at 180-81.

Standing is a matter of subject-matter gdiction, and standing is a prerequisite for
intervention. See Curry167 F.3d at 422. As previously explad, the Court determines that the
challenge to standing here is factual, given the type of matefiglaraés put before the Court in
the limited record developed to date in this caseerefore, the Court will consider matters outside
the pleadings to the extengtparties submit them wherspdving the standing question.

1. Whether The Coalition Is Required To Demonstrate Standing
To Intervene As A Defendant

The Coalition asserts that it does not hav&htmw Article 11l standag to intervene because
it has not invoked the jurisdiction of the Court d®tause it wishes to intervene on the side of
the defendants (Dkt. No. 68, at 12). The Coalition highlight¥own of Chester, New York v.
Laroe Estates, Inc137 S. Ct. 1645 (2017), aMirginia House of Delegates v. Bethune-H1IB9
S. Ct. 1945 (2019), as two recent Supreme Court gdsiehl “illustrate that a proposed intervenor
must demonstrate standing only when the imeor seeks to affirmaely invoke a court’s
jurisdiction or if the intervenor seeks to pursuefenot requested by a plaintiff” (Dkt. No. 68, at
13). Defendants maintain that the prospectitverienors still must demonstrate standing in the
wake of these Supreme Court decisions (Dkt. Noa75,6). For the following reasons, the Court
determines the proposed intervenors must daestnate standing, even under the circumstances
presented here.

In order to intervene as ot under Federal Rule of Ci\#rocedure 24(a), a party must
show that “it claims an interest in the property or transaction which is the subject of the litigation,
that disposition of the litigation in the party’ss@mce may impede or impair its ability to protect

its interest, and that the interest is not adequately represented by the current parties to the
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suit.” South Dakota v. Ubbelohd830 F.3d 1014, 1023 (8th Cir. 2003) (citing Fed. R. Civ. P.
24(a)(2)). Inthe Eighth Circuit, “[a]n Article Idase or controversy is enwhere all parties have
standing, and a would-be intervenor, because he seglarticipate as a party, must have standing
as well.” Liddell v. Special Admin. Bd. of Transitial Sch. Dist. of City of St. Loui894 F.3d
959, 964 (8th Cir. 2018) (quotindausolf v. Babbitt85 F.3d 1295, 1300 (8th Cir. 1996)).

In Town of Chesteithe Supreme Court held that “an mnor of right must have Article
lll standing in order to pursue rdlithat is different from that which is sought by a party with
standing.” 137 S. Ct. at 1651. dfoalition argues th#tis holding neessitates thatn intervenor
need not demonstrate Article lllstding if an intervenor is not muing such relief (Dkt. No. 68,
at 13). Because the Coalition is not affirmalywseeking relief from # Court, the Coalition
maintains that it need not demonstrate Article Il standidg &t 13-14). The Court disagrees.
The Supreme Court ifiown of Chestedid not consider whetherlahtervenors of right must
demonstrate their own Articld standing, but instead the Supre@ourt only considered whether
an intervenor of right who seekisstinctive relief mustlemonstrate its own Article Il standing.
Seel37 S. Ct. at 1651. Thus, the Court understandsTthah of Chestetdoes not cast doubt
upon, let alone eviscerate, [the Eighth Circuitsgttled precedent that all intervenors must
demonstrate Article Il standing.Old Dominion Elec. Coop. v. FER892 F.3d 1223, 1232-33
n.2 (D.C. Cir. 2018)¢ert. denied139 S. Ct. 794 (2019). Liddell, the Eighth Circuit reaffirmed
its holding inMausolf that “[a]n Article 1ll case or conbversy is one where all parties have
standing, and a would-be intervenor, because he seglarticipate as a party, must have standing
as well,” while citing explicitly toTown of Chester 894 F.3d at 964. Thus, the Court sees no

basis inTown of Chesteto depart from Eighth Circuit pcedent requiring the Coalition to
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demonstrate its Article Il standing without mameplicit guidance from #ier the Supreme Court
or the Eighth Circuit itself.

In Bethune-Hil| the Supreme Court considered whethe Virginia House of Delegates—
a single chamber of Virginialsicameral legislature—had standitogappeal the invalidation of a
redistricting plan drawn by the General AssembBeel39 S. Ct. at 1951-56. The House had
participated as an intervenor in support of deéendants in the case aettrial level and as an
appellee in a prior appetd the Supreme CourtSee idat 1951. The Supreme Court noted that
“[b]ecause neither role entailed invoking a caujtirisdiction, it was not previously incumbent on
the House to demonate its standing.”ld. Because the House was seeking to appeal a decision
that the primary party did not challenge, tmurt reiterated that “an intervenor must
independently demonstrate standingd. (citing Wittman 136 S. Ct. 1732 (2016Riamond v.
Charles 476 U.S. 54 (1986)). Relying on this case language, the Coalition asserts that it need not
demonstrate standing because @smot invoked this Court’s jdiction” and instead “seeks to
intervene in support of the Defemda — in opposition to Plaintiff€laims and their assertion that
they have standing to asserett’ (Dkt. No. 68, at 14). Howevgethe Court does not understand
Bethune-Hillto overrule expressly the EighCircuit’s requirement thaall intervenors must
demonstrate standing regardless of whether iatems seek to invoke th@ourt’s jurisdiction.
Though it was not incumbent upon the Virginia Hots demonstrate its standing at the earlier
stages of the case, it would have been in@mhhpon it to do so had tlsase arisen within the
Eighth Circuit. Thus, th Court sees no basis Bethune-Hillto depart from Eighth Circuit
precedent requiring the Coalition temonstrate its Article Il staling without more explicit

guidance from either the Supremeu@aor the Eighth Circuit itself.
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Accordingly, the Court concludes that timalition must demomsate its Article Il
standing in order to intervere.

2. Whether To Assess Standing On The Amended Complaint Or
Proposed Settlement Agreement

Generally, “[w]hen the allegations in the ungery controversy are relevant . . . the court
should focus its attention on the pleadings becastseding is to be determined as of the
commencement of the suit.Nat'| Parks Conservatign/59 F.3d at 973 (quotirigujan, 504 U.S.
at 570 n.5). The Court accepts “as true thevants’ allegations of injury, causation, and
redressability, unlessetpleading reflects a ‘sha or ‘frivolity.” Liddell, 894 F.3d at 965 (citing
Kozak v. Wells278 F.2d 104, 109 (8th Cir. 1960)).

The Entergy Companies assert that the Csliould assess standing based on the effects
of the proposed settlement agreemethis case, ndhe effects ofhe relief soughtin the amended
complaint (Dkt. No. 75, at 6-7). The Entgr@ompanies claim that, initially, the proposed
intervenors recognized this andskd their arguments in supporttbeir intervention request on
the proposed settlement agreement (Dkt. Rlg. at 6 n.3). Now, according to the Entergy
Companies, the proposed intervenors have shifteir position and cite only cases where no
proposed settlement agraent is pending in support ofetistandard they claim applidgl.j. In
support of their argument that tBeurt should assess standing lobse the effects of the proposed
settlement agreement, the Entergy Companies t#€thurt to several casaswhich other courts
examined intervenors’ standinggaments in the light of then@s of proposed consent decrees

and settlement agreementSee, e.g., Defenders Wfildlife v. Perciaseper14 F.3d 1317, 1323-

3 CURAD does not appear to argue in anytobriefing materials that it is exempt from
a requirement to demonstrate Article Il standing (Dkt. Nos. 66; 72; 77).
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27, 1329 (D.C. Cir. 2013});eague of United Latin Am. Citizens v. Clemef9 F.2d 831, 845
(5thCir. 1993);Envt’l Def. v. Leavitt329 F.Supp.2d 55, 68-69 (D.D.C. 2004).

Neither party cites this Cotio controlling law on thiguestion. Both parties ciidational
Parks Conversation Association v. E.R./79 F.3d 969, 973 (8@ir. 2014), but the Eighth Circuit
was not confronted with a proposed settlement ageaebetween the partiestimat case. Instead,
the court was confronted with a complaint anguanents made at the motion to intervene hearing
and in briefing that attempted to alter the scopelaiins asserted in the complaint. The Eighth
Circuit determined that “[tlheourt’s decision to accept thenvironmental Groups’ tempered
argument was improper” and directed that theridistourt should have axnined allegations in
the complaint to resolve issues of Article Il standing and Federal Rule of Civil Procedure 24
requirements when resolving the nootito intervene. 759 F.3d at 973.

Despite making this argument, the Entergy Camigs in their briefing address standing in
the light of the effects of both the proposediegtent agreement and the amended complaint (Dkt.
No. 75, at 7 n.4). In its motion totervene, CURAD cites to ¢hproposed Settlement Agreement
submitted by plaintiffs and defendants for thai@'s consideration (Dkt. No. 17, at 1-2). CURAD
also argues, however, that the Court can cengdly the complaint when assessing standing in
this matter (Dkt. No. 41, at 3). Furthéhe Coalition acknowledgethe argument; takes the
position that allegations of the amended complaimitthe proposed settlenteagreement, control
the standing inquiry; but then maintains that “the Coalitidi&dion to Intervene is directed at
both the effect of the Rintiffs’ Complaint and the parties’ proposed setiat agreement” (Dkt.
No. 78, at 26). The Court determiribat it need not redee this issudo resolve thelispute before

it because, whether the Court examines therated complaint or & proposed settlement
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agreement, the outcome of the Court’s Arti¢lestanding inquiry for the proposed intervenors is
the same.
3. Standing Based on Alleged Economic Interest And Injury

CURAD and the Coalition argue alleged ecmio interest and injury as a basis for
standing under Article Il to intervene, claiming teésterests satisfy the actual or imminent injury
in fact requirement. See Nat'l Parks/59 F.3d at 975. For the following reasons, the Court
concludes that CURAD and the Coalition’s allegatiohalleged economic interest and injury are
more likeMetropolitan St. Lows Sewer District569 F.3d at 836, “where tip@tential intervenor’s
financial injury [is] contingat on several conditions.”

According toSpokeo, Inc. v. Robip&rticle 11l standing requirea “concrete” injury, rather
than a “conjectural or hypotheti€alne. 136 S. Ct. 1540, 1548 (2016) (citingjan, 504 U.S. at
560). A plaintiff must establish &lh he has suffered “an invasiof a legally protected interest’
that is ‘concrete and particularized’ and ‘actual or imminent, not conjectural or hypothetidal.””
(citing Lujan, 504 U.S. at 560). An injury is “particuladad” if it affects the plaintiff “in a personal
and individual way,” while “concreteness” requires thatinjury be “de facto,” or in other words,
the injury must actually existd. (internal quotes and citationsdted). The Supreme Court has
acknowledged that not all violations of a stat constitute a “concrete” injury, as a “bare
procedural violation, divorceflom any concrete harmi$ not a justiciable harmid. at 1549.

The Eighth Circuit Courdf Appeals held itJnited States v. Matpolitan St. Louis Sewer
District that an association of sewer and wastewat#ity ratepayers d@i not have standing
because those ratepayers’ interests in a yutdystem were not sufficiently concrete or
particularized to establish an Artidié injury-in-fact. 569 F.3d at 835. IMetropolitan St. Louis

Sewer District an association of busisses moved to intervene in an enforcement action filed
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against a sewer district by the itéadl States and the State of Miasi under the Clean Water Act.

Id. at 832. The association’s members “expressed concern that thedssviet} would increase
sewer rates” and “asserted intesasta reliable and viable sewer system and in the quality of the
local environment.”ld. at 834.

As relevant here, the Eighth Circuit noted ttte¢ association was “properly situated to
assert the utility related econonmterests of its members” but agd with the district court “that
the possibility of increased sewer rates is not an imminent injldy dt 835. The Eighth Circuit
also noted that the sewer distgould not commit to raise rates “aart of any enforceable consent
decree” because the sewer district “must propasgeaincrease to the Board of Trustees and the
Rate Commission,” and those entities could reject the proposed rate indakagairthermore,
the Court noted that the sewestdict was pursuing indemnificath against the State of Missouri
for the entire cost of any judgmernid. Based upon these facts, thighth Circuit found that “a
rate increase is no more than a ‘conjectusathypothetical’ outcomef this lawsuit.” Id. at 836
(citing Lujan, 504 U.S. at 560). Finally, the Eighth Qiiicfound that the requested relief and
possibility of harm to the association were toatoment to confer standing because there was no
evidence that a potential consent decree wouldtafife discharge permitd the association’s
members.ld. at 837.

In Burton v. Central Interstate Low-Level Radioactive Waste Compact Commiagsion
elector and a ratepayer of Nelkas utilities sued an interstate commission on the grounds that
the commission unlawfullyaxed public utilities and had adep bylaws and rules that violated
an interstate compact and tplaintiffs’ constitutonal rights. 23 F.3d 208, 209 (8th Cir. 1994).
The elector and ratepayer alleged that they wegueeid because, as electors of the utilities, they

had a “direct and vested interest in the economalt-being of those public power entities” and
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that the “illegal taxes” imposed by the intetestaommission “diminishe[d] the total revenues” of
the utilities, which meant that the elest@nd ratepayers were “less well offd. (internal quotes
and citations omitted).

The district court dismissed the complaint fakaf standing. The Eighth Circuit agreed.
As to the appellants’ allegation that the taxepased by the interstate commission affected the
plaintiffs, the Eighth Cirgit held that standing “requires maitean Appellantshebulous claims
that they are less well off . . . .Id. at 209 (internal quotin omitted). TheEighth Circuit also
found that, to the extent appeltarasserted that the commiss®bylaws and rules caused them
to sustain “real and direct economic injur[iesh& appellants merely llaged that the bylaws and
rules affect some undefidenterest of theirs iran uncertain way.”Id. at 210 (alteration in
original).

The Eighth Circuit reached the opposite dosion regarding a utility’s standing to
intervene in a CAA action iNational Parks Conservation Associatio59 F.3d at 975. There,
environmental groups filed a citizenit against the EPA to fortiee EPA to promulgate pollution
control limits for the Sherburn€ounty power plant, which was owned by North States Power
Company (“NSP”).Id. at 972. NSP estimated that it woglost more than $280 million to install
technology that would satisfy tip®llution control limts sought by the eironmental groupsid.
at 975. The district court denied NSP’s motion to mviene. The Eighth Citgt reversed, finding
that “if the court here grants the Environmé@aoups’ relief, then NSP would ‘unavoidably be
harmed economically.”1d. (quotingMetro. St. Louis Sewer Disb69 F.3d at 836).

In Sierra Club v. McCarthyJudge Leon Holmes granted tBiate of Arkansas’ motion to
intervene and denied a motionitdervene filed by private pages. No. 4:14CV00643-JLH, 2015

WL 5006069 (E.D. Ark. Aug. 24, 2015)n that case, the Sierra Clghied the EPA to compel it
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to issue a Regional Haze FIP for Arkanshsk, at *2. Accordingo the Sierra Qlb, the State of
Arkansas had failed to promgate timely a Regional Haze SiBnd the EPA had failed to
promulgate timely a Regional Haze FIRI., at *1. The Sierra Club and the EPA submitted a
proposed consent decree to the Court that pealvidat the EPA wouldtber approve a Regional
Haze SIP or promulgate a Regal Haze FIP by December 15, 2018. The proposed consent
decree was published in the Fed&agister, and the State ofkemsas requested, and received,

an extension of time to submit commte to the proposed consent decrée. After the EPA
announced it could not meet tbecember 15, 2015, deadline, it inf@dhthe Court that it would
enter into negotiations with the State of Arkaresad the Sierra Club reghng a new deadline for

final action. Id. Judge Holmes permitted the State of Arkansas to intervene under Rule 24(b)(2)
governing permissive intervention because “[tlesue that ultimately W be decided in this
litigation is the deadline by which the EPA mpsbmulgate a federal ingmentation plan or
approve a state implementation plan,” and theegttoe State of Arkansas’ defense was based upon

a statute that “is jointly adminered by the State and the EPAdJ’, at *2. Further, Judge Holmes
noted that the State of Arkansas has “an isteie assuring that the rule-making process is
adequate” and in “protecting itatepayers from unnecessary rate increases that may occur as a
result of the proposed fexdd implementation plan.’ld., at *3.

The Court concludes that CURAD and thea(@imn request that this Court stretch
controlling Eighth Circuit precedémbeyond its current reach. As a result, the Court determines
that, under the circumstances presented, CURAM the Coalition lack standing to intervene
based on alleged econonmiterest and injury.

a. AllegedIinjury-In-Fact
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CURAD seeks to intervene on behalf of Arkassatepayers (Dkt.d\N 66, at 5). CURAD
asserts that the State of Arkansas has ao@mized interest in pretting consumers from
unnecessary rate increases” and thatState of Arkansas has aydtd act on behalf of Arkansas
consumers when utilities petition forcieased rates (Dkt. No. 18, at 5).

The Coalition argues that its members hstaading because theyedicustomers of the
Entergy Defendants and of the other co-owrddrthe White Bluff andndependence plants,”
“members of the electric cooperas/that have an indirect ownleifs interest in the plants,” and
“natural gas consumers that wddde adversely affected by the increased demand for natural gas
and natural gas transmission in Btate of Arkansas . . ..” (DKXo. 26, at 6). Té Coalition also
argues that its members “will suffsignificant injury through unnessary increased electric costs
and decreased reliability, unnecessary increastdahayas costs and deased reliability, and
decreased demand for coalld.( at 6-7). To the extenthe Coalition relies on alleged
“unnecessary increased electric costs,” the Qmuoterstands that to refe higher rates.

The Entergy Companies point out that most of the Coalition’s members are not actually
Entergy Arkansas custonseDkt. No. 75, at 8 n.5). Further, the Calition includes only
consumers of electricity, not geaéors of electricity; in otlrewords, the Coalition does not
include competitors of the Emtgy Companies (Dkt. No. 79, at.5Yhe Entergy Companies also

argue that the Coalition does not gieharms unique to its members giéit to confer standing.

4 One of the Coalition’s members has its own members who are customers of Entergy
Arkansas. According to the Coalition’s Motionltdervene, “[tlhe Coalition’s membership also
includes Arkansas Electric Energy Consumers, Inc., whose merabersarge, industrial
customers of EAL.” (Dkt. No. 26, at 5).
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In recent briefing, the Coaldn reaffirms that “the Coaildn and its members assert a
specific interest in particular rates, terms anaditions of their electricity service.” (Dkt. No. 78,
at 27). The Coalition explains:

Several of the Coalition’s members currently receive baseload electricity from the
coal-fired power plants at issue in tkisit. Those power plants were constructed
decades ago, and the Coalition’s memsbleave paid for the construction and
operating costs of those plants over émsuing decades through their electricity
rates. As a result, the electricity geated by those plants (for which the utility
owners have already recovered most eirtlsosts) is relatively cheap, especially
compared to electricity generated by a nesdnstructed plant (favhich the utility
owners will not have alregdrecovered most of therosts). The Coalition’s
members include numerous manufacturersabasistently utilize high volumes of
electricity on a daily basithrough the year for operatipurposes. As a result,
their electricity service requements are well met by therdg coal-fired plants at
issue, insofar as those plants are loagk electricity resources. Hence, the
Coalition’s members have a specifictarest in cheap, baseload electricity
generated by the particular power plathist are the subject of this lawsuit.

(Dkt. No. 78, at 27).

The Entergy Companies argtieat, “[ijn an attenpt to support theiarguments, the
Movant-Intervenors implicitly ask €hCourt to connect the outcometlois litigation to allegations
of eventual higher rates througloag string of assumptions.” (DKio. 75, at 10). According to
the Entergy Companies, those assumptions arethiétsome form of eourt order might contain
certain requirements, such as emission cotdxdhnology installation oshutdown, and (2) that
might lead to particular castwvhich Entergy Arkansas woutdcover through its rates.’ld().

With respect to the complaint, CURAD asserts:

The Complaint seeks to enjoin Entergy from operating the White Bluff and

Independence plants except in accordance with the CAA, which includes BACT,

and asks the Court to order Entergytiain the required permits and to comply

with the requirements of any permits obtd. If the relief saght in the complaint

is granted, the White Bluff and Independermplants will haveo install control

technology that meets the requirementsB&CT. The costs of that control

technology will be passed directly to Arisas’ electric ratepayers that obtain
power from those facilities.
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(Id., at 5). With respect to the proposed Setdat Agreement, CURAD asserts that it “contains
mutual promises by Sierra, NPCA, and Entergy which will result in the early closure of three of
Entergy’s electric generating asSetad that “[r]ate recovery focosts associated with such
commitments is the exclug\urisdiction of the APSC.(Dkt. No. 18, at 5-6).

According to the Coalition, “[ijn the Complaiand Amended Compldirthe relief sought
by the Plaintiffs will require the utility owners ofdipower plants at issue to install controls, which
will cause those utility owners to incur costs ttegty will in turn pass through to their customers
via increased electricity rate (Dkt. No. 78, at 28).

First, the Court examines what the amheth complaint and the proposed settlement
agreement request in the form of relief and nequDespite the proposed intervenors’ arguments
centering around shutdown of the White Blafhd Independence plants, plaintiffs do not
specifically request an immediatkutdown of the Whit8luff or Independencplants (Dkt. Nos.

54, 111 27-31 (requestinigter alia, that the Court “Permanentinjoin Defendants from operating
the Independence and White Bluff plants exdepccordance with the Clean Air Act, and the
Arkansas SIP”); 66, at 7; 68, BI). Instead, as the Entergy Campes argue, the likely scenario
that is consistent with Title V of the CAA @ontinued operation of a facility with a schedule for
coming into compliance with relemtrequirements (Dkt. No. 75, 41-12). 42 U.S.C. 8§ 7661c(a);
see also United States v. Ameren Missal2l F. Supp. 3d 729, 824 (E.D. Mo. 2019) (CAA case);
see also Weinberger v. Romero-Bar¢dlot U.S. 305, 320 (1982) (Clean Water Act case). They
maintain that such argument premised on shwtdof the White Bluff and Independence plants
which “assumes without basis that the court imibose injunctive relief isensitive to the longer-

term nature of the needed upgrades grtan imposing a compliance scheduMgtro. St. Louis
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569 F.3d at 837, cannot support a firgliof actual or imminent inpy sufficient for standing to
intervene [d. at 12).

According to the Entergy Companies, nathiin the amended complaint or proposed
settlement agreement “would result in Entedyikansas’s ceasing to provide service to its
customers” and that is the goal of case law on abandonment, according to the Entergy Companies
— “preventing a public utility from depriving &sting customers of service” (Dkt. No. 79, at 12
(citing Interstate Commerce Commission v. Chi. & N.W. Transport.538.F.2d 1025, 1028 (8th
Cir. 1976) (“Abandonment’. . . is characterized byirtention of the carrieio cease permanently
or indefinitely all. . . service.”)N. Little Rock Water Co. v. Wateorks Comm’n of City of Little
Rock 136 S.W.2d 194, 199 (Ark. 1940) (“a city may notdeprived of an &sential utity, such
as water, through the action of thity furnishing that service by 8img its plant, or an essential
portion thereof, without which #hservice cannot be furnished”)). According to the Entergy
Companies, they are “not taking steps that waekult in a deprivatioof electric service” but
instead “will replace that geneirag capacity and associated enevgth alternatives if, when, as
needed, as explained in Entelgikansas’s 2018 Integrated Resce Plan.” (Dkt. No. 79, at 13).

The Entergy Companies also argue that “[fjh@vant-Intervenors’ ssertions and related
calculations regarding the cosifinstalling scrubberand related replacement power purchases.
.. are misleading.” (Dkt. No. 7, &4). Specifically, plaintiffs’ rquested relief for the allege PSD
violations includes the installatiomf BACT only for alleged excess $Cemissions at
Independence Units 1 and 2 and for alleged excesseN@ssions at White Bluff Unit 2 (Dkt.
Nos. 1, at 24-27; 54, 27-31). “Because BACT dach unit has not yeebn determined, neither
the parties nor the Movant-Intawors know what type of inggment or duration of work

potentially would be needed tocorporate BACT. In theate of these unknowns, the Movant-
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Intervenors simply guess atetlientergy Companies’ businesgigens in hypothical scenarios
and use their guessesdopport their economic injy analysis.” (Dkt. M. 75, at 14). Neither
CURAD nor the Coalition refutthese representations.

Early in this proceeding, the proposed cessation of coal use at White Bluff and
Independence was a harm the Coalition focuseditimrespect to allegeeconomic injury (Dkt.

No. 27, at 2-4, 7, 9). Although the Coalition make&guments centered around decrease in coal
consumption and conversitmnatural gas)either plaintiffSamended complaint nor the proposed
Settlement Agreement say anyttyiabout converting the Whitluff or Independence power
plants to use natural gas, soyaonjecture regarding the effadtplaintiffs’ amended complaint

or the proposed Settlement Agreement on natualpgaes seems specuNat to the Court, as
well. The same holds true for any assertion by the Coalition that plaintiffs’ amended complaint or
the proposed Settlement Agreement will affect teleal service reliabilityor demand for coal;
any such outcome is contingent u@omyriad of factors that do nappear to be controlled by the
relief plaintiffs seek in their amended comptaand that may change over the decade-long scope
of the proposed Settlement Agreemh  Furthermore, the Court questions why such injuries, even
if they were not speculative, are not of the tghared by the general pidhlwhich means that the
alleged injuries to the Coalition’s members may b®tsufficiently particularized to establish an
injury-in-fact.

Having considered what the amended compland the proposed settlement agreement
request for relief and require, the Court nextsumexamine the proposed intervenors’ arguments
regarding rates. In its prior Order, the Gaat out its understanding of CURAD’s initial argument
with respect to rates (Dkt. N&3, at 13-20). CURAD appears agree with thisCourt’s initial

assessment (Dkt. No. 66, at 5-@ll parties appear to agreeath under Arkansas law, generally,
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the APSC has authority to appramedeny certain types of rgeoposals. The APSC has general
jurisdiction over utility rates, antle]very public utility shall notify the secretary of the Arkansas
Public Service Commission in writing of its inteartito file an applicatiofor a general change or
modification in its rates,” Ark. Code Ann. 8§ 23441 (a), and “no public utility shall place any rate
increase into effect until a fihdecision and order is made the commission,” Ark. Code Ann.
§ 23-4-409. The APSC must approve any rateeame proposed by a utility in Arkansas (Decl.
of Kurtis W. Castlebey, Dkt. No. 34-1, § 33).SeeArk. Code Ann. § 23+-409 (“[N]o public
utility shall place any rate increase into effectil a final decision amh order is made by the
commission.”).

In support of its argument regarding increhsates resulting from this lawsuit or the
proposed Settlement Agreement, RAD initially cited the Courto Arkansas Code Annotated
8§ 23-4-501, 23-4-504 (Dkt. No. 41,18-15). The law CURAD cites art of an overall process
for rate setting under Arkansas law. ArkanSasle Annotated 8§ 23-4-5Qfovides, in relevant
part:

(a)(1) Upon a proper filing ith the Arkansas Public Service Commission, a public

utility shall be permitted toecover in a prompt anchiely manner all investments

and expenses through an interim surclaifggthe investments or expenses:

(A) Are not currently beingercovered in existing rates;

(B) Are reasonably incurred;

(C) Were not reasonably knovand measurable atiene that allowed for
a reasonable opportunity for the msilon and consideration of the
investments or expenses for recovieryhe public utility’s last general

rate case;

(D) Are incurred by the public utilitto comply with legislative or
administrative rules or requirements;

(E) Relate to the protection of the piakhealth, safety, or the environment;
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(F) Cannot otherwise be recoverediiprompt and timely manner; and
(G) Are any of the following:

() Mandatory;

(ii) A condition of continued opetian of a utility facility; or

(iif) Previously approved by the commission.

(2) The interim surcharge shall be effective until the implementation of new rate

schedules in connection with the next gaheate filing of the public utility in

which such investments or expenses can tladied in the publiatility’s base rate

schedule.

Ark. Code Ann. 8§ 23-4-501(a)(1)-(2). This statuppears to allow a utility like Entergy to cause

a rate increase by imposing an immediate surehangconsumers to recover costs that meet each
of the requirements abov8eeArk. Code Ann. 8§ 23-4-504 (“The surcharge shall become effective
immediately upon filing.”). The Court notes that the requirements for a surcharge under § 23-4-
501(a) are cumulative—all aghem must be metSee McDaniel v. ArkPublic Serv. Commi;n

2014 Ark. App. 529 (2014) (examining this statuteamappeal taken by the Attorney General
with respect to an energy comrp/’s temporary rate surcharge).

Later sections of the same subchapter make plain that the APSC retains authority even over
this surcharge. The APSC “dhanter upon an investigation coerning the reasonableness of the
surcharge within thity (30) days after filingand upon reasonable noticete utility.” Ark. Code
Ann. 8§ 23-4-505. Further, after iisvestigation and a hearing,h& Arkansas Public Service
Commission may modify or disapprove all or any portion of the surcharge” by making findings
that any of the requirements $etth in Arkansas Code Annotat&23-4-501 are not met. Ark.
Code Ann. § 23-4-507. During its investigatiorg thPSC “may require reasonable security to

assure the prompt payment of any refundsriteat be ordered.” Ark. Code Ann. 8§ 23-4-506. As

a result, the APSC retains ultimatecision-making authity to decide if any surcharge under this
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subchapter is imposed or refundeBven after the APSC rules,athdetermination is subject to
challenge in Arkansas state couree, e.g., McDanigR014 Ark. App. 529 (Attorney General
appealed orders of the APSC approving gmpecompany’s temporary rate surcharge and
approving resulting rate schedule).

For certain types of rate increases to occw esult of plaintiffslawsuit or the proposed
Settlement Agreement, it appears to the Courtahétast the following wuld need to happen:
(1) plaintiffs’ lawsuit or the mposed Settlement Agreent@vould have to causeneed for a rate
increase, which is assumed by the proposed imbems but is not guaraeed or conclusively
established by the record before the Court; (2) fggterould have to eithesubmit an application
for a rate increase to the APSC or impose an idiate surcharge; (3) Emtgy would have to seek
APSC approval for the rate incszaor immediate surcharge; (4 APSC would have to approve
the rate increase or immediate surcharge; anth¢5APSC’s determination then would be subject
to review in Arkansas state courts. CURAD doetsappear to disputedbe determinations (Dkt.
No. 66, at 6).

Instead of arguing to the Court that thgssufficient for stading in the light ofUnited
States v. Metropolitan Stouis Sewer Distri¢t569 F.3d 829 (8t@ir. 2009), or controlling law,
CURAD argues for the first time iecent briefing that another typé rate recovery would flow
from the amended complaint andthroposed settlement agreembkatween plaintiffs and the
Entergy Companies (Dkt. No. 66, at 6-10).

CURAD submits that a tariff, officially titlethe “Energy Cost Recovery Rider” or “ECR,”
the Entergy Companies have on file at the APSIC operate to automatically flow through to its
customers any economic impact fréne shutdown of the two plangéd issue in the Complaint,

White Bluff and Independence.” (Dkt.dN66, at 7). According to CURAD:
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The ECR is updated once a year and a raetighich recovers the cost of fuel for

the prior year. Every April, the ECRasitomatically updated taclude costs from

the previous year. This update, which could be an increase or a decrease in bills, is

not approved by the Commission befateappears on bills. [The Entergy

Companies] will not submit an applicatitmthe APSC seeking approval to include

these costs in rates because such cost is already contemplated in current rates

through ECR tariff. Likewise, it is not bject to a review byArkansas appellate

courts as would be the caseaigeneral base rate increase.
(Dkt. No. 66, at 8). The Court understands that R ks directed at the pattial to recover costs
for replacement power and natugas (Dkt. No. 75, at 15).

The Entergy Companies point out that theSC has discretion regarding the ECR (Dkt.
Nos. 75, at 10 n.8; 68, at 17-18; 66, at 8). Acrwgydo the Entergy Companies, “the actual Rider
ECR rate redetermination processlictated by a filed rate (&r ECR) approved by the APSC,
which rate includes detailed formulas thditect the various inputs into developing the
redetermined rate.” (Dkt. No. 75, at 16). Thetergy Companies point out that “the APSC-
approved Rider ECR, and all fuel rates, adetermined pursuant the APSC-approved Rider
ECR filed rate formulas. . . .” (Dkt. No. 75, at 16). Further, “if there is any question about whether
just and reasonable rates re$rdin a particular Rider ECR ratedetermination filed by Entergy
Arkansas, then the State can challenge Ent&mpansas’s proposed cost recovery before the
APSC, as it has done in the past, and the Coatthionmove to participata that APSC proceeding
provided that it can meet thePSC requirements for intervesdr (Dkt. No. 75, at 17). The
Entergy Companies assert that “[tihe APSC has authority to order an investigation of the rates
resulting from a Rider ECR regmination.” (Dkt. No. 75, at7). CURAD does not refute the
Entergy Companies’ representations regarding Rider ECR process. As a result, from

considering all briefing before it, the Court umnstands that Rider ECR rate increases are not

certain to result from the allegations in tamended complaint athe proposed Settlement
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Agreement and that the APSC, CURAD, and the iBoalhave avenues aNable to address Rider
ECR rate increases, even if suchreases were to occur.

The Coalition seems to acknowledge the reality of ratemaking and the APSC's
involvement in that process (Dkt. No. 78, at39- Recognizing this, the Coalition further argues
“[tlhe likelihood of a rate increase resultingorin the relief sought byhe Plaintiffs is not
speculative or hypothetical; it is deifie and real.” (Dkt. No. 78, &9). To support this assertion,
given what is in the record before the Courg, @oalition essentially argues that the Court should
ignore any gaps in the evidenceangument that may exist in re@ufp this result because “[s]uch
a business decision [not to seek higher ratesjlavbe adverse to thetarests of the Entergy
Companies’ shareholders, and the Entergy Coimparffer no realistic reason for this Court to
believe a rational economic entity making soundrmss decisions would forego the opportunity
to recover compliance costs (and a return onstment) resulting from the Complaint or Amended
Complaint (or settlement agreement),” citing primafligy of Kennett v. E.P.A887 F.3d 424
(8th Cir. 2018), in support of thargument (Dkt. No. 78, at 29T.he Court is not convinced that
the facts, circumstances, and argument presegitezh the authorities citk permit the Court to
reach the result the proposed intervenors seek.

Based upon its review of all briefings and teeard before it, the @rt concludes that the
sequence of future hypothetical events is swificient to confer standing based on alleged
economic interest and injury under existing controlling precedges. Metro. St. Louyi$69 F.3d
at 834 (sequence of events too speculativeréate standing, evahnot impossible)see also
Clapper v. Amnesty Int'l. USA68 U.S. 398, 409 (2013Jjty of Kennett887 F.3d at 431. “[T]he
fear of possible injury ... [is] insufficient to satisfy the geiirement of the staling doctrine that

plaintiffs,” including orgarzations, “demonstrate a judatly cognizable injury.”Minn. Fed’n of
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Teachers v. RandalB91 F.2d 1354, 1359 (8th Cir. 1989). “|fclusory allegations’ about an
injury are insuffcient to establish standingNIHH Investor Grp. v. DFH Watford, LLMo. 4:15-
CV-027, 2015 WL 12867309, at *2 (D.N.D. Oct. 8, 2015) (quothsgoc. Gen. Contractors of
N.D. v. Otter Tail Power Cp611 F.2d 685, 687 (8th Cir. 1979)).
b. Traceability

The also Court determines that neither @UIRnor the Coalition can establish traceability
based on alleged economic injuriesraceability requires: (19 causal connection between the
injury and the defendant’s conduahd (2) that the alleged injury not the result of independent
action of some third partyLujan, 504 U.S. at 560. Further, @lapper v. Amnesty International
USA the Supreme Court explainedtiplaintiffs could not establish standing from a requirement
that “does not regulate, constrain, or compel any action on their part.” 568 U.S. at 419. An Order
from this Court would neither mandate any particuiate increase or costs to be imposed on
customers nor direct the APSC to exercise itsrélisan in reviewing rates iany particular way.
Further, for the reasons explainedtgprior Orders and this Ordehe Court determines that there
is no chain of causation betwean Order from this proceeding and natural gas or coal demand,
as demand for those commoditieglaheir market value is set lgyobal market faces, not an
Order from this Court in this proceeding.

C. Redressability

To the extent the reliefosight by the proposed intervenassintended to prevent an
increase in electricity rates and natural gas prcesdecrease in coalrdand or grid reliability,
as already discussed, electricity rates are setedopAB5C. Natural gas awdal prices are set by
a complex world-wide commoditiesharket, and grideliability is affected by technological

advances that are difficult to predict.
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Whether or how the potential costs assedatvith BACT instdhtion, temporary or
permanent shutdowns, replacempatver purchases, and capitatoecovery are passed on to
customers under relevant law is subject to busidesisions in the first instance and then squarely
falls under the province of the APSC. The APSC defines theuagdor addressing how and what
costs can be recovered from retail customieduding when or how CURAD or the Coalition
might participate. An Order from this Court wduiot address the alleged economic injuries that
might result, ultimately, from thAPSC’s independent exerciseitsf discretion in rate-setting.

For all of these reasons, on the recand &riefing before it, given the Eighth Circuit
precedent that guides this Court’s analysis,Gbert concludes that CURAD and the Coalition
request that this Court stretchntrolling Eighth Circuit precedemeyond its current reach. As a
result, the Court determines that under thauarstances presented CURAD and the Coalition lack
standing to intervene based on allgeonomic interest and injury.

4, Standing Based On Allged Usurpation Of State
Regulatory Authority

According to plaintiffs, the proposed intervesiaargument that this action usurps the state
regulatory authority of #tn APSC and vests such authority ie tederal districcourt should have
been raised during rulemakingdanot in this enforcement tan, citing 42 U.S.C. 8§ 7607(b)(2)
(Dkt. No. 76, at 38-40). Plaints claim that, “if AECC has a pradrin with a Clean Air Act rule
that can require major sources of air pollution controls, and thereby potentially impact electricity
rates or the Public Service Conssion’s jurisdiction, it should hayand could have raised those
issues in the Court of Appeals.” (Dkt. No. 7648). As a result, plaintiffs argue AECC cannot
raise those issues here.

In response, the Coalition makes clear thatontends “that aart approval of the

Settlement not only usurps thd?AC’s authority, but also theuthority of the ADEQ and the
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Arkansas Pollution Control and Ecology CommissigBkt. No. 78, at 1} The Coalition
maintains that Arkansdaw “mandates that ADEQ and the PCé&dke into accourthe social and
economic value of the White Bfuand Independence plenand other factothat they may find
applicable during permitting, enforcement and smigking actions.” (DktNo. 78, at 15 (citing
Ark. Code Ann. 8§ 8-4-312 (14), (16)). Furtheraigues that “[b]ecausedtArkansas SIP allows
consideration off these factothere was no need for commentidgrrule-making to approve the
SIP” and that these issues are batred now (Dkt. No. 78, at 15).

When asserting usurpation sthte regulatory ahbrity, CURAD appears to focus only on
“regulatory authority of the APSQDkt. No. 66, at 13). CURAD fst argues that, by virtue of
the amended complaint and propdssettlement agreement, tBetergy Companies have “made
a business decision to capitulate to plaintiffemands, and instead @éfending the allegations
on behalf of ratepayers, ha[ve] decided to ceasduction of electricity athe plants” (Dkt. No.
66, at 13). In support of this assertion, CURAIRRs case law prohibitg a public entity from
abandoning any part of its propedgvoted to public service withotlte consent of the State (Dkt.
No. 66, at 14). CURAD arguessihuttering two viable factiies which currently provide
necessary baseload electric gatien to Arkansas rapayers is analogous édbandonment.” (Dkt.
Nos. 66, at 14; 77, at 6). For treasons explained previously inglOrder, the Court determines
that neither the amended comptanor the proposed settlement agreement seek shut down of the
White Bluff or Independese plants. Further, the Entergy Companies cite authority to this Court
that calls into question CURAD'’s interpretation of theratmmment doctrine.

As this Court has observed, plaintiffs’ requestrelief for the allege PSD violations
includes the installation of B&T only for alleged excess S@missions at Ingendence Units 1

and 2 and for alleged excess Néhnissions at White Bluff Uni (Dkt. Nos. 1, at 24-27; 54, 27-
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31). According to the Entergy Companiesh]écause BACT for each unit has not yet been
determined, neither the parties nor the Movatgfirenors know what type of investment or
duration of work potentially would be neededrtoorporate BACT. In thface of these unknowns,
the Movant-Intervenors simply gseat the Entergy Companiésisiness decisions in hypothetical
scenarios and use their guessesupport their economic injugnalysis.” (Dkt. No. 75, at 14).

Neither CURAD nor the Coalition refute thespresentations. Instead, the Coalition in
its briefing seemingly acknowledgtsat the BACT plaintiffs seewill be determined by ADEQ,
not this Court (Dkt. No. 78, at 30 (“Further, eveADEQ were to determintat the utity owners
could comply by installing a less-costly technology, or imposed anathissiens limitthat the
utility owners could met without installing scrubbers, amgw emissions limit, or any mandate
to install certain technology, waliimmediately authorize [the Emtgy Companies] (and the other
utility owners) to file with tle APSC an interim surcharge fitre recovery of environmentally-
mandated costs pursudatpreviously cited Arkansas law.”)).

CURAD focuses on APSC authority, and the Gbiais satisfied itself that economic injury
is not a sufficient basis on wini¢o confer standing totervene for eithe€EURAD or the Coalition
as explained elsewhere in this Order. To the extent the Coalition attempts to expand the argument
on alleged usurpation dftate regulatory authority now and assert arguments regarding the
authority of ADEQ and the PC&E, the Court obss that even the State and CURAD do not
advance these arguments before the Court. The Coalition provides no explanation for why the
Coalition is the appropriate party to makeclsuarguments. Further, given what the Court
understands from the circ@tiances presented here, the Coumbispersuaded by these arguments

regarding alleged usurpation i@gulatory authority.
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For all of these reasons, on the record bndfing before it, given the Eighth Circuit
precedent that guides this Court’'s analysis,Gbert concludes that CURAD and the Coalition
lack standing to intervene based on altegsurpation of stategulatory authority.

B. Requirements Of Rule 24(a) And Rule 24(b)

Because the Court determirteat CURAD and the Coalition are required to demonstrate
Article Il standing tointervene under Rule 24(a) and IR®R4(b) based on Eighth Circuit
precedent, and because the Court determihat neither CURAD nor the Coalition have
demonstrated standing based on their assertisaghen the Eighth Circuit precedent that guides
this Court’s analysis, the Coutenies CURAD and the Coalitiammotions to intervene without
reaching the merits of the requiremt® of Rule 24(a) and Rule 24(b).

IV.  Conclusion

The Court concludes that it has subject mattesdiction over plaintiffs’ claims and that
plaintiffs have Article Il standing to bring theiclaims. As a result, plaintiffs’ motion to enter
settlement agreement as a consent judgment rempaiding (Dkt. No. 44). The Court determines
CURAD and the Coalition lack Article Il standirag required to intervene under Federal Rule of
Civil Procedure 24(a) and 24(b). Therefore, @ourt denies CURAD and the Coalition’s motions
to intervene without reaching the merits of tequirements of Rule 24(and Rule 24(b) (Dkt.
Nos. 17, 26). The Court denies as moot CURAD¢Ion for abeyance and leave to file response
and the Coalition’s motion for abayce and leave to file response to plaintiffs’ motion to enter

settlement agreement as a congatigment (Dkt. Nos. 45, 46).
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It is so ordered this 30th day of November, 2020.

ﬁukhﬁ,ﬂ-m"‘-’

Kristine G. Baker
Unhited States District Judge
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