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INTHE UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF ARKANSAS
CENTRAL DIVISION

BRANDON LEE WHEELER
PLAINTIFF
CASE NO. 4:18CV00859 SWW

CITY of SEARCY, ARKANSAS, ET
AL.

O I R I T 2§

DEFENDANTS

OPINION and ORDER

Plaintiff Brandon Lee Wheeler (“Wdeler”) brings this action under 42
U.S.C. § 1983, charging that his constituticerad state law rights were violated
when he was arrested for capital muraled abuse of a corpse, charges that a
prosecutor eventually dismissedfylle prosequi. By order entered May 27, 2020
[ECF No. 49-1], the Court granted in partd denied in part Defendants’ first
motion for summary judgmentThe claims that rentaare individual-capacity
claims against Searcy Police Departmafficers Mark Kidder (“Kidder”), Adam
Sexton (“Sexton”), and Nick Darnell (“Darnell"gharging that they recklessly or
deliberately provided a misleading affidawitsupport of the warrant issued for
Wheeler’s arrest. Before the Courisfendants’ second motion for summary

judgment [ECF Nos. 62, 684], Wheeler's response in opposition [ECF Nos. 67,
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68, 69], and Defendants’ reply [ECF No. 7Z&fter careful consideration, and for
reasons that follow, the second motfonsummary judgment is denied.
.

Summary judgment is appropriate whéme movant shows that there is no
genuine dispute as to any material fad #re movant is entitled to judgment as a
matter of law.” Fed. R. CiW?. 56(a). As a prerecpiie to summary judgment, a
moving party must demonstrate “arsahce of evidence to support the non-
moving party’s case.Celotex Corp. v. Catrett, 477 U.S. 317, 325 (1986Dnce
the moving party has propgrsupported its motion for summary judgment, the
non-moving party must “do more than sipnphow there is some metaphysical
doubt as to the material factsMatsushita Elec. Indus. Co. v. Zenith Radio Corp.,
475 U.S. 574, 586 (1986)

The non-moving party may not rest onmmallegations or denials of his
pleading but must come forward with &pfic facts showing a genuine issue for
trial. Id. at 587. “[A] genuine issue of materfakt exists if: () there is a dispute
of fact; (2) the disputed fact is materialthe outcome of the case; and (3) the
dispute is genuine, that is, a reasonable ganyld return a verdict for either party.”

RSBI Aerospace, Inc. v. Affiliated FM Ins. Co., 49 F.3d 399, 401 (8th Cir. 1995).



.

In November 2016, Kidder, Sexton, dndrnell (collectively, “the officers”)
reopened a missing person case regardarrod Green (“Green”), who had
disappeared on September 30, 1994. During the course of the reopened
investigation, the officers consultedbgecuting attorney Rebca Reed McCoy
(“McCoy”), and she reviewed evidence antbrmation that the officers gathered
as the investigation progressed. Evatijt) Sexton prepared an affidavit for
Wheeler’s arrest for capital murder andisd of a corpse. McCoy reviewed and
approved the affidavit and made corren8 and changes, and Sexton signed the
final draft on March 28, 2017.

The warrant affidavit disclosed, amg other things, that on September 17,
1995, “Witness 1,” a person named Gasiangley (“Langley”), told law
enforcement that in 1994, prior to Greedisappearance, Wheeler offered him one
thousand dollars to “get rid” of Greeithe affidavit further stated that Langley
told officer that after Green's disappea@nwWheeler told him that Green had been
“‘done away with.” Sexton’s affidavdid not disclose that in March 2000 and

November 2017, Langley recanted his inig@atement, explaining that he was

!Defendants provided a copy thie warrant affidavit with their first motion for
summary judgment (ECF No. 19-1, at 3@}, and the Court set forth the entire
affidavit in its May 27, 2020 opinion anddar denying in part and granting in part
Defendant’s motion (ECRo. 49, at 5-7).
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facing charges in September 1995 and thahade the statement to avoid going to
prison.

The last paragraph of the affidavit stated:

On December 19, 2016, a searchrnaat was signed by a judge for

property of interest in connection with this case in rural White County

Arkansas. From December 20, 201é&tlgh December 23, 2016],] the

aforementioned uninhabited properyas searched due to evidence

found confirming information obtaidglefrom various sources in this
investigation. This information indicated Jarrod Green's body was
disposed of at this locationCertified Cadaver dogs were used
successfully in locating ¢haforementioned evidenée.
Contrary to the foregoing language, whintdicated that Green’s remains had been
recovered, no physical evidence@feen’s remains was ever found.

On April 6, 2017, McCoy and thdfmers appeared before White County
Circuit Court Judge Robert Edwards, anetipresented Sexton’s affidavit. Judge
Edwards issued a warrant for Wheel@rsest on charges of capital murder and
abuse of a corpse, and on May 10, 204@Coy issued an information charging
Wheeler with those crimesThereafter, authorities asted Wheeler in Ohio, and
he was transported to Arkansas, whergvhs detained. On June 5, 2017, Wheeler

was released on bail, and on Noeer 9, 2017, McCoy moved tolle pros the

charges against Wheeler, for the statedoa that “additional is evidence expected

’ECF No. 19-1, at 48.



to be recovered and DNAging would not be compledevith the time frames set
by the Court.®

On November 16, 2018, Wheeler filed this action, claiming among other
things that the officers violated his liith Amendment rights by knowingly or
recklessly omitting material facfrom the warrant affidavit. Wheeler argued that
the probable cause affidavit presentedudge Edwards contained two glaring
omissions: (1) that Langley completegcanted his September 17, 1995 statement
and (2) that the December 2017 searcime®vered no evidence of human remains
or physical evidenceonnected to Green.

Regarding Langley’s recantations, MpCtestifies by affidavit: “I did not
tell . . . Sexton to omit the language thit Langley had recanted his stofy.”
McCoy further testifies that after théidavit was completedshe believed it was
“true, accurate and presented suffitiemidence to medhe probable cause

requirement for issuanad an arrest warrant.”

3ECF No. 19-1, at 53.

“ECF No. 1, 1 89 (“Although an arresarrant [was issued)], the knowingly,
intentionally, or recklessly omission oértain facts in the . . . affidavit was
unlawful and prejudicial to Plaintiff and violated his rights.”).

°ECF No. 21-1, Y 11; ECF 64-3, 7 11.

°ECF No. 21-1, 1 12; ECF 64-3, 1 12.



According to Sexton, McCoy told ttudficers that Langley’s original “1995
statement would be allowed in the affitaas long as we provided what we
learned in other interviews with hind."ECF No. 64-2, § 3. Sexton adds: “All
Searcy Police Department interviea@nducted with Charles Langley were
provided to the case file and wdheis available through discoveryltl. Sexton
does not state that he or anyone els&rmed Judge Edwards that Langley had

twice recanted his original statement implicating Whekler.

'Kidder has submitted an affidavit, and his testimony tracks Sexton’s. Kidder
testifies that he and the other o#frs informed McCoy about Langley’s
recantations and “McCoy stated [that] we should put Langley’s initial statement
into the affidavit as long as the other views were included in the case file.”
ECF No. 64-1, { 6.

8The pertinent portion of Sexton’s affidavit reads:

Upon the completion of the affidiéywProsecutor McCoy asked Mark
Kidder and | to meet her inudge Robert Edwards chambers.
Prosecutor McCoy said she was takus along to chambers with her
in case Judge Edwards headly questions regardirtige affidavit. While

at the Judge's chambers | rememhetge Edwards offering me a piece
of candy from his candy dish. | remember him looking over the
affidavit and he was recalling mesgi the Green family when he was
campaigning in the 1990's. Judge Edwards read over the affidavit and
asked several questionsgarding its contents. As Detective Kidder,
Prosecutor McCoy, and | were lelay, Judge Edwards said if we
wanted[,] we could wathe affidavit up and throw it in the trash can,
in a joking manner.

ECF No. 64-2, 1 7.



Regarding the last paragraph of tiiiedavit, which indicated that cadaver
dogs had successfully located physmatence of Green’s remains, Sexton
testifies that McCoy approved of the worg because “she considered the cadaver
dogs’ indication evidence as we ditl.It is undisputed that contrary to wording of
the affidavit, the officers knew that the eagr dogs merely showed an interest in
an area near a deer stahdi the search did not recover physical evidence of a
dead body.

The record is void of evidence redeg any additional information, beyond
the contents of the warrant affidavitathludge Edwards received prior to issuing
the arrest warrant. Kiddand Sexton recall the rec#tllat Judge Edwards asked
them questions, but the Court is withaumty information regarding the content of
the questions and answéfsMcCoy testifies that she and the officers “visited with
.. . Judge Edwards and discussed with thie issue of whether there was probable

cause to issue a bench warramarrest . . . Wheelet? McCoy reports: “After

°ECF No. 64-2, 1 6.

1%ECF No. 64-2, 1 7 (Sexton Aff.)(“Judg@elwards read over the affidavit and
asked us several questions regardingatgents.”); ECF No. 64-1, 1 14 (Kidder
Aff.)(“We met with JudgeEdwards for approximatelprty-five minutes, during
which time the Judge questioned Detxt8a and | about each paragraph of the
affidavit.”).

HECF No. 21-1, 1 13 (McCoy Aff. 18fot. Summ. J.); ECF No. 64-3,
1 13 (McCoy Aff. 2d Mot. Summ. J.).
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reviewing the affidavit, and discussing tmatter with Judge Edwards, he issued a

bench warrant charging . . Wheeler witlurder and Abuse of a Corpse.” In

deposition, however, McCoy recalled that Judge Edwards relied solely on the

contents of the affidavit to maleprobable cause determination:

Q:

A:

Q

> O 2 O

Who presented the affidavit Jodge Edwards, these officers?
Who handed it to him?

Well, who told him what the caetits were and explained why they
thought they had a sufficient basis to proceed?

| don’t know that - - | don’t recall any of us making any statements to
the judge. We went in, handed the judge the affidavit, and the
information and warrant. And | think the only thing that was said - -
the only thing | recall being said to the Judge was, “Judge | brought
them in case you had any questions.”

Then he just read it and signed it?

He did.

So he didn'’t - -

| don’t recall him asking any questions of making any
statements.

He relied particularly othe affidavit as presented?

Yesl!?

12ECF No. 67-1, at 33.



1.

With Defendants’ first motion for summary judgment, they argued that
Wheeler’'s arrest was sumped by probable causedathat the officers were
entitled to qualified immunity. By ordend opinion enteteMay 27, 2020, the
Court denied the officers’ application for qualified immuriity.

The first prong of the qualified immunity analysis asks whether the facts
show a violation of a constitutional or statutory rigNord v. Walsh Cty., 757
F.3d 734, 738 (8th Cir. 2014) (citations itledd). Pertinent here, “[w]here the
judicial finding of probable cause isd®l solely on information the officer knew
to be false or would haeown was false had he meicklessly disregarded the
truth, not only does the arrest violate thourth Amendment, but the officer will
not be entitled to good faith immunity.8mall v. McCrystal, 708 F.3d 997, 1006—
07 (8th Cir. 2013) (quotinlylyersv. Morris, 810 F.2d 1437, 1457 (8th Cir.1987),
abrogated on other grounds by Burnsv. Reed, 500 U.S. 478, 111 S. Ct. 1934
(1991)). As stated more fully inenCourt’s order and opinion, the undisputed
summary judgment record showed thataFeers appeared bare Judge Edwards
and sought a warrant bassalely on Sexton’s affidaly knowing that it omitted

facts material to the determination obpable cause. Accadingly, the evidence

13ECF No. 49



established a Fourth Amendment violaticegardless of whether the officers had
probable cause to arrest Wheéfer.

The second prong of the qualified immty analysis asks “whether [the
constitutional right in question] wasedrly established at the time of the
defendant's allped misconduct."Nord, 757 F.3d at 738 (citations omitted). “The
relevant, dispositive inquiry in determinimdhether a right is clearly established is
whether it would be clear to a reasonatffecer that his conduct was unlawful in
the situation he confronted Saucier v. Katz, 533 U.S. 194, 202, 121 S. Ct. 2151,
2156 (2001) (citation omitted)Applying this standard to cases involving false and
misleading warrant affidavits, the Eighthr€iiit has held that “qualified immunity

Is appropriate if [the] defelant has been accusedsabmitting a recklessly false

“The Fourth Amendment guarantees timat Warrants shall issue, but upon
probable cause, supported by Oathaffirmation.” U.S. ©NST. amend IV. “The
Warrant Clause is not merely a probablessaguarantee. It is a guarantee that a
warrant will not issue unless a neutral and disinterested magistrate independently
decides that probable cause exisRainsberger v. Benner, 913 F.3d 640, 650 (7th
Cir. 2019) (citingFranksv. Delaware, 438 U.S. 154, 164, 98 S. Ct. 2674 (1978)
andJohnson v. United Sates, 333 U.S. 10, 14, 68 S. Ct. 367 (1948)). The Eighth
Circuit has recognized the difference beén an allegation that a plaintiff was
arrested without probable cause anditailar, but distinct, claim that [the
defendant] violated [the plaintiff's] fotlhr amendment rights by submitting a false
and misleading affidavit in suppaost the warrant for his arrestMurray v. Lene,
595 F.3d 868, 872 (8th Cir. 2010) (citiBggby v. Brondhaver, 98 F.3d 1096,
1097-98 (8th Cir.1996)).
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affidavit [,] and . . . a coeacted affidavit would stilprovide probable cause to
arrest or search.Bagby v. Brondhaver, 98 F.3d 1096, 1099 (8th Cir. 1996).

In this case, after editing out the imeplete and false portns of the warrant
affidavit, the Court found that the remang affidavit testimony, which did not
establish that Green was dead or thatdisappearance was caused by the criminal
act of another person, was insufficienegiablish probable cause to arrest Green
for capital murder or abuse afcorpse. Accordingly, éhCourt declined to grant
summary judgment in the officers’ favor.

V.

The officers have filed a secontbtion for summary judgment, citing
Messerschmidt v. Millender, 565 U.S. 535 (2012) for the proposition that McCoy'’s
approval of the warrant affidavit entidéhem to qualified immunity. In
Messerschmidt, the plaintiffs sued under § 1983, claiming that a search of their
home violated the Fourth Amendmdrgcause the underhg warrant was

overbroad?® Unlike this caseylesserschmidt did not involve a charge that

15Officer Curt Messerschmidt, one of the defendants, drafted the underlying
warrant affidavit and assisted in carrying the search. In addition to seeking a
search warrant for a sawed-off shotguvoined in the specific crime detailed in

his affidavit, Messerschmidt sought andeired a warrant permitting a search for
gang-related materials and a broad category of firearms and firearm-related
material. Messerschmidt v. Millender, 565 U.S. 535, 132 S. Ct. 1235, 1238 (2012).
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officers knowingly or recklessly included false or misleading information in an
arrest warrant application. In fathe Supreme Court specifically noted the
absence of any contention that the watrgfidavit was misleading or omitted
facts. Messerschmidt, 565 U.S. at 546 n.2, 132 S. Ct. at 1244 n.2.

Instead, the question Messerschmidt was this: Even if the search warrant
were improperly issued, were the defemdaentitied to immunity from damages?
The Supreme Court enumerated sevexratons why a reasonable officer in the
defendants’ position would f1a believed that the spe of the warrant was
supported by probable causagluding but not limited to the fact that the officers
had obtained approval of the warramiplication. The Court stated:

On top of all this, the fact that the officers sought and obtained approval

of the warrant application from a superior and a deputy district attorney

before submitting it to the Magisteaprovides further support for the
conclusion that an officer couldasonably have believed that the scope

of the warrant was supported by probable cause.

Messerschmidt, 565 U.S. at 553, 132 S. Ct. at 1249.

Defendants propose thisliesserschmidt “is no different that this case” and

requires the same outcorffeThe Court disagrees. Evérit were permissible for

8Defendants alsblord v. Walsh Cty., 757 F.3d 734 (8th Cir. 2014) for the
proposition that McCoy’s approval of the mant affidavit makes difference. In
Nord, deputy sheriff Ron Nord ran for skférchallenging the incumbent. The
incumbent sheriff won the race and therminated Nord for comments he had
made during the campaign. Nord filsuit, asserting a First Amendment
retaliation claim, and the sheriff movém summary judgment asserting qualified
immunity, which the district court denied. The Eighth Circuit reversed, finding

12



this Court to go beyond the four cornerdlé warrant affidavit and consider that
the officers had consultedd@oy and gained her approvait would not alter the
Court’s finding that the officers aret entitled to qualified immunity.

The Eighth Circuit has advised thalidaving legal advice of a city attorney,
or in this case a prosecuting attorn&@ges not automatidlg cloak one with
gualified immunity, but rather, is used to show the reasonableness of the action
taken. E-Z Mart Sores, Inc. v. Kirksey, 885 F.2d 476, 478 (8th Cir. 1989) (citing
Wentzv. Klecker, 721 F.2d 244, 247 (8th Cir.1983)). In support of their assertion
of qualified immunity, Sexton and Kiddegaall inculpatory information that they
obtained during their investigation, whithey did not include in the warrant

affidavit.*® But the pertinent legal questitimat the officers faced when they

that the sheriff could have reasonablyideed that Nord’'s statements were
unprotected based on several factors, inalgdnat a county attorney advised that
the sheriff was within her authior to terminate Nord. Likélesserschmidt, Nord
did not involve a claim that officesbtained a warrant based on a misleading
affidavit.

"The Eighth Circuit has yet to resolve ether an officer who gives recklessly
false testimony in support efwarrant could still be détled to qualified immunity
even if his corrected testimonyiled to establish probable caus@ee Bagby v.
Brondhaver, 98 F.3d 1096, 1099 (8th Cir. 1996)/e have doubts about the
converse statement Boares—that defendant is ner entitled to qualified
immunity if the corrected affidavit is infficient—because that rule may in some
cases fall to serve the qualified immunity purpose of sparing all but the plainly
incompetent from § 1983 damage liability.”).

18For example, Kidder testifies that whitve officers re-interviewed Langley and
recanted his original statement, the Hssaf a computer voice stress analysis
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applied for an arrest warramwas not whether extra-affidavit information bolstered
a finding of probable causdRainsberger v. Benner, 913 F.3d 640, 651 (7th Cir.
2019) (“And the Fourth Amendment is vabéd when the magistrate's probable-
cause determination is made based onffeataait that fails to establish probable
cause, no matter what extra-affidavit infatmon the officer had.”). Instead, the
guestion that confronted the offisavas whether the Fourth Amendment
permitted them to make false or misleadirgjesinents in an affidavit. There is no
guestion that submitting a false and mislagdaffidavit in support of an arrest
warrant violates clearly established laamd based on the undisputed evidence in
this case, the information omitted fronetaffidavit made a difference and was
material to the question of probable causJnder these circumstances, even with
McCoy’s stamp of approval, no well-trachefficer in defendants’ position could
reasonably but mistakenly conclude thatas lawful to omit information about

Langley’s recantations and the lack of physical evidence.

(CVSA) test indicated voice stressorsdahe officers believed that he was not

being truthful. ECF No. 64-1, 1 4.dditionally, Sexton testifies that a retired

officer informed him that during the original missing person investigation in 1994
and 1995, an informant told him that Green’s body had been buried under an old
deer stand on certain property. Sextather testifies that the cadaver dogs

searched the property and showed interest on a spot under an old deer stand. ECF
No. 64-2, 11 4-5.
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V.
For the reasons stated, Defendants’ second motion for summary judgment
[ECF No. 62] is denied.
IT IS SO ORDERED THIS T¢% DAY OF OCTOBER, 2020.

/s/ISusan Webber Wright
UNITEDSTATESDISTRICTJUDGE
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