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INTHE UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF ARKANSAS
CENTRAL DIVISION

KIMBERLY KENNEY PLAINTIEE

V. Case No. 4:18-cv-00882-KGB

THE BOARD OF TRUSTEES OF

UNIVERSITY OF ARKANSAS,

a body of politic and corporate DEFENDANT

ORDER AND OPINION

Before the Court is a motion for summgungdgment filed by defendant the Board of
Trustees of the University of Arkansas (thenfiersity”) (Dkt. No. 17). Plaintiff Kimberly
Kenney has filed a response te timotion (Dkt. No. 23). The Univaity has filed a reply to the
response (Dkt. No. 26). For the following reasdhs, Court grants theniversity’s motion for
summary judgmenDkt. No. 17).

l. Factual Background

Ms. Kenney brings this civil ghts action pursuant to TitMll of the Civil Rights Act of
1964 (“Title VII"), 42 U.S.C. 88 2000et seq. the Fourteenth Amendment to the United States
Constitution; 42 U.S.C. § 1983he Americans with Disabilitieact of 1990 (“ADA”), 42 U.S.C.

§ 12101; Section 504 of the RehabilitatiAct of 1973 (“RA”), 29 U.S.C. 8 79%t seq.the Age
Discrimination in Employmen#ct (“ADEA”), 29 U.S.C. 88 621¢t seq. and the Family and
Medical Leave Act (“FMLA”), 29 U.S.C. § 260&t seq(Dkt. No. 1, at 1-2). Ms. Kenney alleges
four counts of unlawful employmepractices against the University: (1) violation of Title VII,

including discrimination based drer race and retaliation; (2)olation of the ADA and the RA,

! Though Ms. Kenney did not plead 42 U.S.C. 83.8s a cause of action in her complaint,
she states that she seeks relief under that siattite introductory paragraph of her complaint
(Dkt. No. 1).
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including discrimination against has a result of being regarded as disabled under the ADA and
retaliation for having complainedbout discriminatory treatmettased on her disability; (3)
violation of the FMLA, includingnterfering with, restining, or denying frerights under the act

and retaliating against her for attempting to eiser her rights under thetaand (4) violation of

the ADEA, including discrimination agast her on the basis of her adgk (1 24-56). As relief,

Ms. Kenney seeks in her complaint a declaratory judgment; a Court Order reinstating her
employment; full front pay; fulback pay; compensatory damader the humiliation, emotional
distress, and other damages caused by the University’s conduct; punitive damages for the
University’s malicious ad recklessly indiffererdonduct; all employment befits she would have
enjoyed had she not been distnated against; expenses digition, includingreasonable
attorney’s fees; a jury trial; and all other relieé Court deems jushd proper and to which she
might be entitledIfl., at 2, 10-11). When asked in heipdsition whether she wanted her job
back, Ms. Kenney answered, “At thisne, | don’t want to answehat” and that she “[didn’t]

know at this time.” (Dkt. No. 24, 1 57).

Ms. Kenney, a 52-year-old African-Americd@male, began working at University of
Arkansas at Little Rock (“UALR”) in 2004 as astadial worker in the Facilities Management
Department (Dkt. No. 24, 11 1-2n the Fall 2011, Ms. Kenney ¢a&n having problems with pain
in her knees and was diagnosathwlegenerativgint diseaseld., 1 3). Ms. Kenney claims that
this condition created episodic pain flare-upsvitiich she requested and received the ability to
take intermittent leave time under the FMUA.( T 4). Ms. Kenney also claims that she needed
regular breaks while working, and she requested and received acdationainder the ADA to
take 15-minute hourly breakkl(, ¥ 5). For both requests, M§éenney’s treating physician was

asked to complete a medicattifecation form detailing theneed for leave or accommodatiod.



1 6). All renewals were granteld ). Ms. Kenney remained on consecutive FMLA leave periods
from her initial request in 20Xdntil her termination in 2018d., 1 7).

Ms. Kenney made a second request under the ADA in May 2012 for a closer parking space
(Id., T 8). Human Resources Director Annettadyee told Ms. Kenney how to obtain the parking
pass and informed her that she would need dwige the necessary medical certification for the
requestid., T 9). Ms. Kenney was never willing toopide this information and did not receive
the pass, but she did obtain a disabled parkioges which granted heaccess to all lots where
spaces were availabl&d( 11 9-10). Her requested accoodation for breaks on the job was
renewed during that same timd.( § 11).

On September 12, 2014, Ms. Kegngas admonished by heapgervisor to take out the
trash, and on September 18, 204, Kenney reported a bacljuny due to this taskiq., 1 12).
Ms. Kenney’s physician, Dr. Melnykequested that she be relidvieom lifting anything over 25
pounds [d., § 13). The request did nstate that Ms. Kenney was restricted to daytime work,
though Ms. Kenney contends that she had dyrdeeen given an accommodation working 8:00
a.m. to 5:00 p.m. at the Donaghey Student Center (“DS3@.)) (Because custodial services did
not offer light duty positions, Ms. Kenney couidt return to work in that departmeid.(  14).

As an accommodation for her back injunydathe lifting restriction, Human Resources
(“HR”) began exploring other positions on gans for which Ms. Kenney might qualifyd(, 1
15). Ms. Kenney was initially offered a job as a “dispatcher” in the police department, which she
declined [d., T 75). On September 29, 2014, HR natifis. Kenney that as an accommodation
under the ADA she would be traesfed to a position which haeén specially created for her—
a desk job as Security/Parking Assistant inRbkce Department stationed at the DSC—effective

October 16, 2014 (Dkt. Nos. 17-3, at 13; 24, 1Y2%,75). Attached to the notice was a job



description listing her duties and responsibilities Whiccluded that she have “the ability to work

a flexible schedule, which inclugaights and weekends” (Dkt. No. 24,  16). Ms. Kenney asserts
that she was given a position at the DSC Mgntiaough Thursday from 10:00 a.m. to 7:00 p.m.
and the main police station from 8:00 a.m. to 5:00 p.m. on Fridgy (

On September 30, 2014, Ms. Kenney signe@ddlitional agreement providing that the
need for break times would bereinated as an ADA accommodatidd.(  17). The agreement
stated that any request fan alternative accommodation wduheed to be accompanied by
appropriate medical certifidah and an updated ADA accommodatirequest form (Dkt. Nos.
17-3, at 17; 24, 1 17). Ms. Kenney denies gfa was required to provide updated medical
documentation unless she was askingafegassignment (Dkt. No. 24, {1 17).

On September 29, 2017, Ms. Kenney was gthRMELA intermittentleave for one year,
to expire on Septemb@e, 2018 (Dkt. No. 24, § 22). This reved represented the last renewal of
her FMLA leave and was in placetiishe left UALR in August 2018d., 11 18, 22).

After two years at the DSC, MKenney was moved to Stabler Hall in approximately 2016
(Id., 11 25, 77). The University nmtains that Ms. Kenney was moved to Stabler Hall due to a
greater need for someone staffing the front deskMs. Kenney claims #t there was nothing to
do at the Stabler Hall jobd_,  25). During her station ate®ier Hall, Ms. Kenney was required
to monitor the traffic flow in the traifiloop outside the building for a few houls.( { 26). Chief
Regina Cartéralso worked the tréit loop when neededd.). Chief Carter testified that there
were problems, difficulties, and complaints about Ms. Kenney’s perfaenainher Stabler Hall

duties (Dkt. No. 17-2, at 11-12).

2 Chief Carter is also an Africaamerican woman (Dkt. No. 18, at 28).
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On November 30, 2017, Ms. Kenney, Employe¢tafRens Manager Cynthia Mahan, and
Patrol Commander Lieutenant Jerome F. Bailey met to discuss Ms. Kenney’s complaints that her
job duties were discriminatory dmretaliatory (Dkt. No. 17-3, €4-26; 24,  27). Ms. Kenney
also noted her medical disabilities (Dkt. No.3,7%at 25; 24, 1 27). The following day, Ms. Mayhan
provided Ms. Kenney with information to file thoher discrimination aaplaint and any request
for accommodation and followed up with this infation in several emails (Dkt. No. 24, | 28).
Ms. Mayhan emphasized that Ms. Kenney’'s FMle&ve was still in place but that the ADA
process and FMLA process redqdrseparate documentatidd.{  29). Ms. Kenney did not
follow up with an employment griemae or ADA request at that timl().

On July 11, 2018, Lt. Bailey notéd Ms. Kenney that the aétics department would be
taking over the police subsian in Stabler Halllgd., § 30). Accordingl, Ms. Kenney would be
moved to the newly renovated substation located on Faigatkvard, effettve August 1, 2018,
and assigned to the 3:00 p.m.1tb:00 p.m. shift with Sundagnd Monday as her days oftlJ().

In the interim, Ms. Kenney worked for a few weaka temporary station at the University Village
booth (d., 1 31).

On July 24, 2018, Ms. Kenney emailed Chieft€aand Ms. Mayhan with a number of
complaints about her new assignmelt.)( Ms. Kenney claimed the move was “without
reasonable cause,” discriminatory, and that there o®nflicts of interest and complications due
to FMLA” and working a night shiftld.). Chief Carter contacted Ms. Mayhan by phone, and Ms.
Mayhan said she would handleestbomplaint per HR policyld., T 32). Other than what was
contained in that email, Chief Carter hadkmowledge of Ms. Kenney’s accommodation request

(Id., 1 71).



Ms. Mayhan unsuccessfully attempted to reach Ms. Kenney the next day, and Ms. Kenney
responded five days later on July 30, 208, [ 33). That same gaMs. Mayhan emailed Ms.
Kenney asking her to schedule an appointmemtigouss her complaint, gave her information
about the reasons for her new job assignnaamd,provided a link for making an accommodation
requestid., 1 34).

On July 31, 2018, Ms. Kenney submitted an ADA accommodation request form stating
that she could not drive or work aight due to the medication she was takilt, ( 35). Ms.
Mayhan responded and requested that Ms. Kenney submit the medical certification form as
provided in the policyl¢l.). On August 1, 2018, Ms. Mayhamailed Ms. Kenney asking to see
her when she came to drop off materials, and Ms. Mayhan sent a separate email to remind her
about the supporting medical doceimtation needed and to arrang meeting to discuss her
complaint (d., § 36). That same day, Chief Carter teat that Ms. Kenney had arrived to work
at her previous shift time of G0 a.m. instead of 3:00 p.m. andla University Village security
booth instead of the KaPark substationld., T 38). Lt. Bailey wento the security booth to ask
Ms. Kenney why she was not repogito her new location and shiftnd he told Ms. Kenney that
she needed to meet with her new supervisor, Sergeant Thonigpsdh39). Ms. Kenney stated
that HR had approved her to wdrkm 7:00 a.m. t@:00 p.m. and that shwould not leaveld.).

Ms. Kenney admits that she refused to chasigits or meet with her supervisad( T 40).

Chief Carter advised HR of Ms. Kenney’s coagand Ms. Kenney continued to arrive at
work at the old location the following week thg which HR remained in communication with
Ms. Kenney regarding her accommodation request{ 41). On August 2, 2018, Ms. Kenney
emailed Ms. Mayhan stating thsthe was at work that day ahdd sent a copgf a reasonable

accommodation request due to FMLA and askitggther Ms. Mayhan denied her request and



refused to accommodate héd.( T 42). Ms. Mayhan sponded that she “never said that” and
again explained the ADA accommodation proce$sle noting that Ms. Kenney lacked any
documentation on file to support her request for a day $diftf 43). Ms. Kenney asserts that
her statement claiming that she was on medicatiementing her from drivig or working at night
supported her requefstr the day shiftld.). Further, Ms. Kenney did né¢el she should have to
get the required documentation since the Univeadigady had other inforation on file regarding
her disability (d., 1 63). Ms. Mayhan explained to Ms. Kenney on several occasions that the
processes for obtaining FMLA leave and fequesting an acconmudation under the ADA are
separate and distinctd(, § 46). The University’s policy odisability accommodation and the
appropriate process for making accommodatiaquests under the ADA plainly state that the
employer may seek such informatiand that once such infornai is received, the parties will
enter into discussions for appropriate accommodalttbni( 67).

Ms. Mayhan and Ms. Kenney discussed meeting to resolve these issues, but Ms. Kenney
stated that “there [was] neead to meet” since Ms. Mayhavas “not approving [her] ADA and
FMLA” requests (Dkt. No. 17-3, &8; 24, 1 44). Ms. Kenney testified that this statement did not
mean that she was refusing to meet with Mayhan and that she wasll communicating with
Ms. Mayhan via email (Dkt. No. 23-2, at 4; 25, § 2B)s. Kenney further statl that she “already
[had] documentations on file cogrming [her] FMLA,” that shésubmitted to [Ms. Mayhan] a
reasonable accommodation,” that Ms. Mayhan was “the one that [wasingjéer] request for
a reasonable accommodation,” and that she wouldfcomplaint concerning this issue” (Dkt.
No. 17-3, at 38; 24, T 44). In responds. Mayhan acknowledged that Ms. Kenney was
requesting to be exempt from wangi the night shift and to work the day shift instead; reiterated

that HR had not received amgquested medical documentatiapgorting that request; noted that



the only medical documentation dite related to Ms. Kenney'sifting restriction from 2014;
advised that Ms. Kenney would lexpected to report to work abrected by her department
without any accommodation in place; claimed th. Kenney had refused to meet with her
regarding her allegations and the accommodation process on four separate occasions; and
requested that Ms. Kenney contact her by Augugd B8, if she wanted to move forward with her
complaints (Dkt. No. 17-3, at 39; 24, 1 45,48)- Ms. Kenney never contacted Ms. Mayhan
about moving forward with her oplaints (Dkt. No. 24 48). Ms. Kenney also admits that she
did not tell anyone at the Univetgthat she was trying to obtamedical documaation from her
doctor (Dkt. No. 24, 1 64).

On August 3, 2018, Lt. Bailey, as Ms. Kenney’s dirgupervisor at the time, executed a
disciplinary notice of termination which providétat Ms. Kenney twice fased to report to her
newly assigned shift and to meet with hepexwisor, which conduct constituted “intentional
disobedience or refusal to cawyt reasonablimstructions” (d., 1 51). The University maintains
that Ms. Kenney’s actions meritéfor cause” termination undéhe UALR Code of Conduct for
Classified Employees, which miblished in the Employee Handbodd.( I 52). On August 6,
2018, after consultation with Lt. Bailey, Ms. Wtaan, and then-Assoc&tVice Chancellor of
Human Resources Dr. Charles Azebeokhai, ICGiarter recommended that Ms. Kenney be
terminatedid., 1 49).

On August 7, 2018, Ms. Kenney requested and received FMLA l&hy§ 60). There is
no evidence that Ms. Kenney told anyone at UAbRt the FMLA leave was for the purpose of
obtaining the necessary medicaltfation for he ADA request(d.). Chief Carter intended to

meet with Ms. Kenney about the terminatmm August 7, 2018, but Ms. Kenney notified Chief



Carter that she was taking that day off for FMLA leakde, (1 53). Therefore, the meeting was
held and her termination dateade effective on August 8, 2018.j.

Though the University maintairtbat it gave a legitimate on-discriminatoy reason for
firing Ms. Kenney, Ms. Kenney insists that there was a position on the day shift that Chief Carter
refused to give to her and gave to Lt. Bailey, a Caucasian male, inste&d6@8). Additionally,
Ms. Kenney testified that Caucasiafficers nit-picked at hernal gave her write-ups and that
Chief Carter “had just abotihe whole department writing ¢n] up,” though she was unable to
name the author or provide spéxsfof these alleged unfair writgss (Dkt. Nos. 17-1, at 18; 24,
1 80). Further, Ms. Kenney aljes that two officers, one Gaasian and one African-American,
harassed and interrogated hgugh neither officer took any diptinary actionsagainst her nor
does Ms. Kenney know whether they had any aitthtar discipline he(Dkt. No. 24, T 81).

Ms. Kenney filed a complaint with the Equal Employment Opportunity Commission
(“EEOC”) on August 21, 2018, alleging that her ternimawas due to race, age, and disability
discrimination and in retaliatioior opposing unlawful practices undéose acts (Dkt. Nos. 1, at
13; 24, 1 54). The EEOC was unatieconclude that any violats had occurred and issued a
Right to Sue Notice on August 30, 2018 (Dkt. Nos. 14aR4, 1 55). MKenney does not allege
in her complaint that the University or anyitsf various departmentsaeve federal funds (Dkt.
No. 24, 1 58).

. Legal Standard

Summary judgment is appropriate if there isgamuine issue of matetifact for trial.
UnitedHealth Group Incorporated v.xEcutive Risk Specialty Ins. C870 F.3d 856, 861 (8th
Cir. 2017) (citing Fed. RCiv. P. 56). Summary judgment isoper if the evidence, when viewed

in the light most favorable toémonmoving party, showsatthere is no genuinssue of material



fact and that the defidant is entitled t@ntry of judgment aa matter of law.Celotex Corp. v.
Catrett 477 U.S. 317, 322 (1986). “In ruling on atina for summary judgment ‘[t]he district
court must base the determination regarding theepoesor absence of a teaal issue of factual
dispute on evidence that will be admissible at trialltttle v. Lorillard Tobacco Cp377 F.3d
917, 923-24 (8th Cir. 2004) (intermztations omitted). “Where the record taken as a whole could
not lead a rational trier of fatit find for the non-moving party, ¢ne is no genuine issue for trfal
Johnson Reg’l Med. Ctr. v. Halterma®67 F.3d 1013, 1016 (8@ir. 2017) (quotingviatsushita
Elec. Indus. Co. v. Zenith Radio Cqrp75 U.S. 574, 587 (1986)). A faet dispute is genuine if
the evidence could cause a reasonable jury to return a verdict for either\biayv. Local 373
513 F.3d 854, 860 (8th Cir. 2008). “Theere existence of a factudibpute is insfiicient alone
to bar summary judgment; rathéne dispute must be outcometerminative under the prevailing
law.” Holloway v. Pigman884 F.2d 365, 366 (8th Cir. 1989) (citation omitted).

However, parties opposing a summary judgimantion may not resinerely upon the
allegations in their pleading8uford v. Tremayner47 F.2d 445, 447 (8th Cir. 1984). The initial
burden is on the moving party to demonstrateahsence of a genuine issue of material fact.
Celotex Corp.477 U.S. at 323. The burden then shiftshe nonmoving party to establish that
there is a genuine issue to be determined at fialdential Ins. Co. v. Hinkell21 F.3d 364, 366
(8th Cir. 2008)cert. denied522 U.S. 1048 (1998). “The evidence of the non-movant is to be
believed, and all justifiable inferencaee to be drawn in his favor Anderson v. Liberty Lobby,
Inc., 477 U.S. 242, 255 (1986) (citation omitted).

Importantly, “[t]here is no ‘discrimination cagexception’ to the application of summary
judgment, which is a useful pritl tool to determine whethe@mny case, including one alleging

discrimination, merits a trial. Torgerson v. City of Rochesjé&43 F.3d 1031, 1043 (8th Cir. 2011)
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(en banc) (citind-ercello v. County of Ramsey12 F.3d 1069, 1077 (8th Cir. 2010)). “Although
employment discrimination cases are ‘oftewmtfintensive and dependent on nuance in the
workplace, they are not immurfieem summary judgment.” Trierweiler v. Wells Fargo Bank
639 F.3d 456, 459 (8th Cir. 2011) (quotirgrcello, 612 F.3d at 1077). “Aamployer is entitled
to judgment as a matter of lafithe record conclusively reas] some other, nondiscriminatory
reason for the employer’s decisiorRbss v. Kansas City Power & Light C293 F.3d 1041, 1047
(8th Cir. 2002) (internal quotans and citations omitted).

I1l.  Eleventh Amendment

As an initial matter, the Court addresses thevehsity’s argument that it is entitled to
summary judgment becausige undisputed facts tablish that the Board of Trustees for the
University of Arkansas is amstrumentality of the State arahtitled to Eleventh Amendment
immunity on Ms. Kenney’s claims brought under the ADA, the ADEA, and the FMLA (Dkt. Nos.
1, 17 35-56; 17, 1 3). Consequgnthe University argues that all claims brought under 42 U.S.C.
§ 1983, the ADA, the ADEA, and the FMLA must éhemissed due to sovereign immunity (Dkt.
No. 18, at 9).

A. Legal Standard

The Eleventh Amendment presents a jurisdictional bar to any suit that is in actuality
directed against the State, wihet the action is nominally ingliied against the State, a state
agency or instrumentality, or a state offici&@ee, e.g.Fla. Dep’t of State v. Treasurer Salvprs
458 U.S. 670 (1982Alabama v. Pugh438 U.S. 781 (1979Edelman v. Jordgr415 U.S. 651
(1974). Without the State’s consettiis jurisdictional baapplies regardless tiie nature of the
relief sought. See Seminole Tribe of Florida v. Floridal7 U.S. 44, 54 (1996Puerto Rico

Agqueduct & Sewer Authority v. Metcalf & Eddy, Ir&06 U.S. 139, 146 (1993pennhurst State
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School & Hosp. v. Haldermad65 U.S. 89, 100-01 (1984). Msenney may not seek monetary
or injunctive relief against a state entitgee Monroe v. Ark. State Uni495 F.3d 591, 594 (8th
Cir. 2007). “Congress may abrogate the States’ immunity from suit pursuant to its powers under
8 5 of the Fourteenth Amendménbut such abrogation must Benmistakably clear in the
language of the statute.Coleman v. Court of Appeals of M&66 U.S. 30, 35 (2012) (internal
guotations and citations omitted).
B. Analysis

In determining whether Eleventh Amendment iomity applies to a pddular entity, this
Court must examine the particular entity in disand its powers and characteristics as created
by state law to determine whether the suihiseality a suit against the stat8&ee Hadley v. N.
Arkansas Cmty. Tech. Coll6 F.3d 1437, 1439 (8th Cir. 1996). €l$ole defendant in this case
is the Board of Trustees of the University okAnsas (Dkt. No. 1). EhArkansas Supreme Court
has recognized that the University is an arm gxstrumentality of th&tate and that a lawsuit
against a state university or its bdaf trustees is a lawsuit agat the State barred by the doctrine
of sovereign immunity.See Univ of Ark. for Med Sciences v. Adali§ S.W.3d 588, 590 (Ark.
2003) Grine v. Bd. of Trustee? S.W.3d 54, 59 (Ark. 1999)aney v. Univ. of Ark407 S.W.2d
916 (Ark. 1966). Accordingly, the University is immune from suit except when Congress has
validly abrogated the State’s sovereign immunionroe v. Ark. State Univ495 F.3d 591, 594
(8th Cir. 2007) (“[T]he Eleventh Amendment barg sigainst the University for any kind of relief,
not merely monetary damages.”).

Ms. Kenney may not sue the University purduan42 U.S.C. § 1983 (Dkt. No. 1, at 1).
The University has not waived immunity by censng to suit, and Congge did not abrogate the

states’ Eleventh Amendmeimmunity by enacting § 1983See Quern v. Jordad40 U.S. 332,
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342 (1979);Singletary v. Mo. Dep'’t of Corr423 F.3d 886, 890 (8th Cir. 200Burk v. Beene
948 F.2d 489, 493 (8th Cir. 1991). Furthermamy “persons” can be sued under 42 U.S.C. §
1983. Will v. Mich. Dep't of State Policel91 U.S. 58 (1989). While uadthe doctrine set forth
in Ex Parte Young209 U.S. 123 (1908), state affals may be sued in thesfficial capacities for
prospective injunctive tief without violating the Eleventdhmendment, the same doctrine does
not extend to states or state agencMenroe v. Arkansas State Uni495 F.3d 591, 594 (8th Cir.
2007);Pediatric Specialty Care, Inc. k. Dep't of Human Servgl43 F.3d 1005, 1017 (8th Cir.
2006),vacated on other grounds51 U.S. 1142 (2007). Since the state and its agencies, including
the University, are not “persons” under 8839 and Ms. Kenney has named no individual
defendants, Ms. Kenney’'s1®83 claims are barredee Ark. Tech Univ. v. Link7 S.W.3d 809
(Ark. 2000). Accordingly, the Cotigrants summary judgment invia of the University on Ms.
Kenney’s § 1983 claims.

Ms. Kenney may not sue the University pasuto the ADA (Dkt. M. 1, 11 35-41). Ms.
Kenney’s claims fall under Title | of the AD#hich prohibits employers from discriminating
“against a qualified individual on the basis of disiabin regard to job application procedures,
the hiring, advancement, or discharge of employeesnd other terms, conditions, and privileges
of employment.” 42 U.S.C. 82111(a). Though Congesttempted to abgate the states’
sovereign immunity as to Titledf the ADA, that attempt was fouralvalid and the states are still
immune from suit under Title | of the ADASee Bd. of Trustees of the Univ. of Ala. v. Garrett
531 U.S. 356 (2001%ee also Faibisch v. Univ. of Minrd04 F.3d 797, 800 (8th Cir. 2002). In
fact, Ms. Kenney has already sued UALR three tiometer Title | of the ADAand all three courts
correctly held that her ADA claimsere barred by sovereign immunit$ee Kenney v. UALR, et.

al., No. 4:16CVv00011 JLH (E.D. Ark. Jan. 14, 2016) (hoidihat, as an arm of the state, “the
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University of Arkansas at Little Rock isnmune from suit with respect to [Ms.] Kenney’s
allegations that arise under the [ADA]'Kenney v. University of Arkansas at Little Robk.
4:16CV00659 JM (E.D. Ark. Sept. 12016) (finding UALR “immune fran suit with regard to
[Ms. Kenney’s] [ADA] claims”); Kenney v. UALR, et. aNo. 60-CV-16-1524 (Pulaski Cty.
Circuit Ct., 9th Div., Oct. 25, 2016)Accordingly, the Court gras summary judgment in favor
of the University orMs. Kenney’s ADA claims.

Ms. Kenney may not sue the University punsuto the ADEA (Dkt. No. 1, 1Y 52-56).
Congress attempted to abrogate the states’ sovereign immuthigyADEA, but that attempt was
found invalid. See Kimel v. Fla. Bd. of Regeri&8 U.S. 62, 92 (2000h¢lding that “the ADEA
is not a valid exercise of Congress’s power urflér of the Fourteenth Amendment” and that
“[tlhe ADEA’s purported abrogatioof the States’ sovereign immunity accordingly invalid”).
Accordingly, the Court grantsummary judgment in favor dhe University on Ms. Kenney’s
ADEA claims.

Finally, Ms. Kenney may not sue the Univergityrsuant to the FMA (Dkt. No. 1, 1 42-
51). Ms. Kenney’s FMLA claims arise under thatste’s self-care provisn as her FMLA leave
requests were for the purpose of takingeaarher own serious health conditioBee29 U.S.C. §
2612(a)(1)(D) (entiting an emplogéo leave “[b]Jecause of a seus health condition that makes
the employee unable to performetfunctions of the position @uch employee”). Congress did
not abrogate the States’ Eleventh Amendmemmunity by enacting the FMLA'’s self-care
provision. See Colemarb66 U.S. 30 at 43-44 (finding th@bngress’ enactment of the FMLA’s
self-care provision failed to abrogatestBtates’ immunity from suits for damagdsgselyak v.
Curators of Univ. of Mq.695 Fed. App’x 165, 166 (8th Cir. 2017) (affirming district court’s

dismissal of complaint based aniversity’s sovergin immunity from suiunder the FMLA self-
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care provision)Miles v. Bellfontaine Habilitation Ctr.481 F.3d 1106, 1007 (8th Cir. 2007)
(affirming district court’s dismissaf plaintiff's FMLA self-care claim sincagency of the state
was entitled to Eleventh Amendment immunity frémat claim). Accordingly, the Court grants
summary judgment in favor of the Ueirsity on Ms. Kenney’s FMLA claims.

V. TitleVII

Congress validly abrogated states’ Elevefsthendment immunity foTitle VII claims.
See Okruhlik v. The Univ. of Ar55 F.3d 615 (8t@ir. 2001). In support dier Title VII claims,
Ms. Kenney asserts that she is a member obtegied class and was required to change shifts
when those persons outside of her protected class have not been required to change shifts (Dkt.
No. 1, 11 26, 28). Ms. Kenney also claims gte was harassed basechenrace and retaliated
against for filing prior EEOC claims against tbaiversity alleging disability discrimination in
violation of Title VII (Id., 1 29-30). Further, Ms. Kenney ajés discrimination on the basis of
her race because she contendd those outside of her protedtclass had their ADA requests
processed and engaged in the interactive process in accordance with the University’s policy to
accommodate employees under the ADA., (Y 31). Ms. Kenney also alleges race-based
discrimination because she maintains that thossideubf her protected class were allowed to
exercise their rights under the FMLA while slas not allowed the time to obtain a medical
certification from her physiciand., § 32). Finally, Ms. Kenney &ims that she was retaliated
against by the University for protesting that lael been discriminated against in the terms and
conditions of her employmenid(, T 33).

The University asserts that it is entitleal summary judgment on Ms. Kenney’s racial
discrimination claim under Title NV because she cannot establishpama facie case of

discrimination as she is unabledstablish that anyone similarlijusated but outsidéhe protected
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class was treated better than slas treated (Dkt. No. 17, 1 6). &kniversity further argues that
Ms. Kenney cannot demonstrate the Universitg@gitimate, non-discrimirtary reasons for its
actions against her were pretextddl)( Additionally, the Universitynaintains that it is entitled
to summary judgment on Ms. Kenpe retaliation clan under Title VII beause the undisputed
facts establish that the Univdyss legitimate, non-digéminatory reason foterminating her had
nothing to do with her race or with hetegjedly complaining about discriminatiokal( T 7).

The Court addresses Ms. Kenney’s Title Ydte discrimination and retaliation claims
separately.

A. Racial Discrimination
1 Legal Standard

Title VII prohibits an employer from discharging an employee or treating her differently
with respect to the terms, conditions, or privileges of her eynpént because of her race. 42
U.S.C. § 2000e-2(a)(1). A ptaiff's race discrimingon claim can survive a motion for summary
judgment in one of two waysSee Humphries v. Pulaski Cty. Sch. D80 F.3d 688, 692 (8th
Cir. 2009). First, a plaintiff magresent direct evidence that “edislies ‘a specific link between
the [alleged] discriminatory animus and thelldraged decision, sufficierid support a finding by
a reasonable fact finder thatilagitimate criterionactually motivated’ themployer’s decision.”
Putman v. Unity Health Sys348 F.3d 732, 735 (8th Cir. 2003) (quotifljomas v. First Nat'l
Bank of Wynngel11 F.3d 64, 66 (8th Cir. 19973%e alsd-ields v. Shelter Mut. Ins. G&20 F.3d
859, 863 (8th Cir. 2008) (citinRussell v. City of Kan. City, Mo414 F.3d 863, 866 (8th Cir.
2005)). Alternatively, a plaintiff “may presemvidence ‘creating an inference of unlawful
discrimination under the burden-shifting framework establisheMcidonnell Douglas”

Humphries 580 F.3d at 692 (quotingields,520 F.3d at 863-64)Since Ms. Kenney has not
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presented direct evidence of a Title VII \dtbn, the Court will apply the burden-shifting
framework established by the United States Supreme CohlttDonnell Douglas Corporation
v. Green See411 U.S. 792, 802-04 (1973).

Under theMcDonnell Dougladramework, Ms. Kenney must show that: (1) she was a
member of a protected class; (2) she was mebgng@mployer’s legitimatpb expectations; (3)
she suffered an adverse employment action; (@hasimilarly situated employees outside the
protected class were treated different§ee Humphriesb80 F.3d at 692 (citingields, 520 F.3d
at 864);Shanklin v. Fitzgerald397 F.3d 596, 602 (8t@ir. 2005) (citingTolen v. Ashcroft377
F.3d 879, 882 (8th Cir. 2004)). If Ms. Kenney “ngehéer burden to establish a prima facie case
of discrimination, the burden then shifts the [University] ‘to etablish a legitimate,
nondiscriminatory reason for taking thkegedly discrimiatory action.” Humphries 580 F.3d
at 692-93 (citingHammer v. Ashcrof883 F.3d 722, 724 (8th Cir. 2004)). If the University puts
forth such a reason, Ms. Kenney must then show that the University’s proffered explanation is
pretextual or her claims will failSee id(citing Hammer 383 F.3d at 724).

Ms. Kenney must prove that she and hdegad comparator ocomparators were
“similarly situated in all relevant respectsClark v. Runyon218 F.3d 915, 918 (8th Cir. 2000).
However, “it is well-established that the thregshof proof necessary testablish a prima facie
case is minimal.” Young v. Warner—Jenkinson C&52 F.3d 1018, 1022 (8th Cir. 1998). The

Eighth Circuit has set a “low threshl’ for employees to be congrkd similarly situated” at the
prima faciestage, “requiring only that the employeee‘@volved in or accused of the same or
similar conduct and are disciplined in different waysddgers v. U.S. Bank, N,417 F.3d 845,

851 (8th Cir. 2005) (quotingVheeler v. Aventis Pharm®60 F.3d 853, 857 {8 Cir. 2004)),
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abrogated on other grounds Byrgerson v. City of Rochesté&43 F.3d 1031 (8th Cir. 2011) (en
banc).

If Ms. Kenney satisfies this mimal burden, the burden shifts to the University to articulate
a legitimate, nondiscriminatory reason for itctions. “The burden to articulate a
nondiscriminatory justification isot onerous, and the explanatimeed not be demonstrated by a
preponderance of the evidencé:loyd v. State of MdDep't of Soc. Servs., Diof Family Servs.,
188 F.3d 932, 936 (8th Cir. 1999).

If the University meets thisequirement, Ms. Kenney then must come forward with
evidence of pretext. “A pgintiff may show preixt, among other waydyy showing that an
employer (1) failed to follow its own policie$2) treated similarly-siiated employees in a
disparate manner, or (3)ifted its explanation othe employment decision."Gibson v. Am.
Greetings Corp.670 F.3d 844, 854 (8th Cir. 2012). The Eighth Circuit has observed that there
are at least two routes for demonstrating @en question of facas to pretext.ld. “First, a
plaintiff may succeed indirectly by showing theffieoed explanation has no basis in fact. Second,
a plaintiff can directly persule the court that @rohibited reason morkkely motivated the
employer.” Id. (internal quotation maskand citation omitted).

To the extent Ms. Kenney intends to rely comparator evidence at the pretext stage,
“[w]here the evidence used to establish enprfacie case meets [ajinimal burden but is not
strong, that evidence, standing alone, may be iserfi to sustain the platiff's case at the final
stage of the burden-shifting analysisStewart v. Indep. Sch. Dist. Nk©6, 481 F.3d 1034, 1043
(8th Cir. 2007). This iso in part because “thevel of proof required tehow causation is less at
the prima facie stage thanthe final stage of tidcDonnell Douglasnalysis.”ld. At the pretext

stage, “the test for determining wther employees are dlarly situated to a plaintiff is a rigorous
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one.” Bone v. G4S Youth Servs., L1886 F.3d 948, 956 (8th Cir. 2012) (quotiRgdgers v. U.S.
Bank, N.A.417 F.3d 845, 853 (8th Cir. 200%%rogated on other grounds by Torgersé43
F.3d at 1031. Ms. Kenney, to succeed, must showctmparators were “sinatly situated in all
relevant respects.”ld. (quotingRodgers,417 F.3d at 853). That is, the employees “used for
comparison must have dealt with the same supetimve been subject tbe same standards,
and engaged in the same condudthout any mitigating or dtinguishing circumstances.”
Wierman v. Casey's Gen. Stor688 F.3d 984, 994 (8th Cir. 2011) (quoti@berry v. Ritenour
Sch. Dist.,361 F.3d 474, 479 (8th Ci2004)). Although the standafdr determining whether
employees are similarly situatedigorous at the pretext staglee Eighth Circuit does not require
the plaintiff to produce evidence of “a cloneRidout v. JBS USA, LLC16 F.3d 1079, 1085 (8th
Cir. 2013). Instead, to be prative evidence of pretext, ghmisconduct ofmore leniently
disciplined employees must bécomparable seriousnesBurton v. Arkansas Sec'y of Stat87
F.3d 1219, 1230-31 (8th Cir. 2013).
2. Analysis

Based on the undisputegicord evidence, evemwstruing all reasonabinferences in Ms.
Kenney's favor, Ms. Kennefails to demonstrate that similgrkituated employees outside the
protected class were treated different§ee Humphriess80 F.3d at 692 (citingields, 520 F.3d
at 864). Even if the Court agees for purposes of resolvinigis motion only that Ms. Kenney
meets her minimal bueth of establishing prima faciecase, she fails to eet the rigorous burden
imposed on comparator evideratethe pretext stage.

Though Ms. Kenney’s complaint adjes that other employees odtsbf her protected class
received preferentialeatment, her claims are general and-specific (Dkt. No. 1, 11 28, 30-32).

Ms. Kenney presents no record evidence of siryilsituated employees receiving preferential
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treatment. At her depositioMs. Kenney was asked whether sit@imed there were Caucasian
employees who were treated differently than she tneated (Dkt. No. 17-1, 48). She replied,
“Well, | cannot answer that. And the reason why | cannot answer because there was segregation
among the employees, which | was isolaterin all the othelUALR employees.” Id.). Ms.
Kenney testified that she was weih up by Caucasian officers budtetd that she had no knowledge
about whether any Caucasian employeasweger written up or disciplinedd(, at 18, 21). Ms.
Kenney testified that Chief Carter refused to diee job assignments bgave job assignments to

all other employees in the department—25sortotal employees, both Caucasian and non-
Caucasian—showing that Caucasand non-Caucasian employees weeated similarly in this
regard (Dkt. No. 17-1, at 19; 18t 28). Ms. Kenney initially wified that she was the only
employee excluded from the work schedule athér evidence that she never received work
assignments, but she later testifibdt at least four other employees were also excluded from the
work schedule (Dkt. No. 17-1, at 34-35). At nomidn her deposition or in any other record
evidence has she identifiedegally sufficient comparator.

Ms. Kenney does argue that there was a posgitiotne day shift that Chief Carter refused
to give to her and instead gave to Lt. Bailegaucasian male (Dkt. No. 24, 1 68). Regardless of
the merits of this argument, Ms. Kenney and LildBawvere not “similarly guated in all relevant
aspects” because Lt. Bailey was MM®nney’s supervisor at the timil( { 51). See Beasley v.
Warren Unilube, InG.933 F.3d 932, 938 (8th Cir. 2019)n{diing, in part, that employees are
similarly situated when they “shg] the same supervisor, werebgect to the same standards, or
engaged in the same conduct”). Thus, Lildacannot serve as amparator for Ms. Kenney.

Given her inability to identifya legally sufficient comparat, Ms. Kenney cannot establish

that similarly situated employees outside of peotected class wereetated differently. Ms.
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Kenney'’s race discrimination clainiail. Accordingly, the Courgrants summarjudgment in
favor of the University on Ms. Kenneyface discrimination claas under Title VII.
B. Retaliation
1 Legal Standard
“Title VII forbids an employer from ‘discrimit[ing] against any ohis employees . . .
because [an employee] has opposed any practide araunlawful employment practice by [Title
VII], or because [the employee] has made a ghatestified, assisted, or participated in any

m

manner in an investigation, proceegli or hearing under [Title VII].”’Liles v. C.S. McCrossan,
Inc., 851 F.3d 810, 818 (8th Cir. 201(guoting 42 U.S.C.8§ 2000e-3(a)jo establish a retaliation
claim under Title VII, “a plaintifimust first establish a prima facie case by showing that he or she:
‘(1) engaged in statutorily protesz activity; (2) he [or she] fiered an adverse employment
action, and (3) there was a causal connedietween the adverse employment action and the
protected activity.” Logan v. Liberty Healthcare Corp416 F.3d 877, 880 (8th Cir. 2005)
(quotingE.E.O.C. v. Kohler C9.335 F.3d 766, 772 (8th Cir. 2003))[T]he threshold of proof
necessary to establistpama faciecase is minimal.”Young v. Warner-Jenkinson Co., Int52
F.3d 1018, 1022 (8th Cir. 1998) (citations omitteé@)itle VIl retaliation clams require proof that
the desire to retaliate was the but-forsmof the challenged employment actiobiv. of Texas
Sw. Med. Ctr. v. Nassgh70 U.S. 338, 339 (2013). “Even atrsnary judgment, ‘[pplaintiff can
establish a causal connection beén his complaintsna an adverse actionrbugh circumstantial
evidence, such as the timing of the two event®Vilson v. Ark. Dep’t of Human Sery850 F.3d
368, 373 (8th Cir. 2017) (quotinfurner v. Gonzales421 F.3d 688, 696-97 (8th Cir. 2005)).

However, “[g]enerally, more than a tempocainnection between theqgtected conduct and the

adverse employment action is r@gd to present a genuinectual issue on retaliation.”
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Bainbridge v. Loffredo Gardens, In&78 F.3d 756, 761 (8th Cir. 2004) (quotikpl v. Select
Atrtificials, Inc,, 169 F.3d 1131, 1136 (8th Cir. 1999) (en banc)).
2. Analysis

Ms. Kenney fails to make prima facieshowing of retaliation iviolation of Title VII.
The Court acknowledges that Ms. Kenney has prelyia@rggaged in statutily protected activity
by filing EEOC charges, includg two charges in 2014, one chaige2015, and one charge in
2018 (Dkt. Nos. 1, at 13; 18, at 5 n®2Jhe Court also acknowledgéhat Ms. Kenney alleges at
least one actionable adversmployment action in thioerm of her termination.See Wallace v.
Sparks Health Systend15 F.3d 853, 858 (8th Cir. 2005) (finding it “undisputed” that an
employee’s discharge constitutes an adverseamunt action). However, Ms. Kenney fails to
establish the requisite causainnection between her protectatdivity and hetermination.

Almost three years elapsed between Msikay’s 2015 EEOC charge and her termination
on August 8, 2018 (Dkt. Nos. 18, at 5 n.2; 24, 1 53). This three-ypavaji@s any plausible
causal connection between thesmptaints and Ms. Kenney'’s termination. Further, Ms. Kenney
filed her most recent EEOC charge on August 21, 20l&sponse t@and afterher termination
(Dkt. Nos. 1, at 13; 24, 1 54)Ms. Kenney identifies no otherastitorily-protected activity for
which the University might havetadiated against her by firing her.

Ms. Kenney alleges that she was fired italiation for taking FMLA leave on August 7,

2018 (Dkt. No. 23-1, at 6). This allegation apgear support Ms. Kenney’s claim that she was

3 Ms. Kenney filed an EEOC charge onp&smber 26, 2014, alleging that she was not
accommodated with a lifting restriction as a custod@ker (Dkt. No. 18, at 5 n.2). At that time,
she was transferred to a job in the poldepartment with no lifting requiremenid(). On
December 29, 2014, Ms. Kenney filed an EEOC charge for an invoice she received for taking
classes, claiming retaliatidar the earlier EEOC charg#l(). On October 30, 2015, Ms. Kenney
filed an EEOC charge alleging that she was etrtraining and job ingictions due to her
disability (d.). The EEOC did not find a violatidmased on any of Ms. Kenney’s charges.
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retaliated against in viation of the ADA and the Rfather than Ms. Kenné&yTitle VII retaliation
claims (d.). However, to the extent Ms. Kenney allegleat she was retaliatorily fired for taking
FMLA leave in violation of Title VII, the recordvidence demonstratesherwise (Dkt. No. 24,

19 49, 51, 53). Ms. Kenney admits, and the undesprdcord evidence suppgrthat the decision

to fire her was made prior to Ms. Kenney’s ngtify Chief Carter of heintent to take FMLA
leave on August 7, 2018d(). Further, Ms. Kenney took FMLA leave on August 7, 2018, and
Chief Carter met with hehe following day August 8, 2018, on Ms. Kenney'’s return.

Ms. Kenney complains about othactions taken by the Univaty, which the University
maintains do not qualify as agotiable adverse employment actionfisient to state a retaliation
claim. Even if the Court coitered some of these actions about which Ms. Kenney complains to
be sufficient adverse employmaeatttion to state a claim, nonetbese actions occurred in close
enough proximity to Ms. Kenney’s statutorily-peoted activity to demonstrate a causal
connection. The earliest action about which Kisnney complains was her move to Stabler Hall
sometime in the Fall of 2016, roughly aayeafter Ms. Kenney’s October 30, 2015, EEOC
complaint (Dkt. Nos. 18, at 5 n.24, 1 25, 77). As such, thecoed evidence demonstrates no
causal connection between Ms. tey’s statutorily-pstected activity ander allegations of
retaliation.

Accordingly, the Court grda summary judgment on Ms. Keey’'s retaliation claims
under Title VII.

V. RA

Because the Court haseddy granted summary judgniem Ms. Kenney’s ADA claims,
the Court will only consider Ms. Kenney’s dishtlyi discrimination and retaliation claims under

the RA. Ms. Kenney claims that the Univéysdiscriminated against her by refusing to
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accommodate reasonably her disability, by harassing and retaliating against her, by creating a
hostile environment, and by terminating her becafi$er disability in violation of the ADA and

the RA (Dkt. No. 1, 1 39)Ms. Kenney alleges & the University engagdean retaliatory conduct
against her when she attempteaxercise her rights under the ADAL). Finally, Ms. Kenney
asserts that her disabyljtrecord of disability, ad/or perceived disabilitynade a difference in the
University’s decision to harassrand terminate her employmeid.( T 40).

The University maintains that it is entdléo summary judgmerdn Ms. Kenney’'s RA
claims because she fails to allege that the rdeyaat for which she worked received federal aid
(Id., T 4). On the merits, the University claims that, based on the undisputed record evidence, Ms.
Kenney cannot establishpima faciecase of discrimination and cannot demonstrate that the
University’s legitimate, non-disariinatory reasons for its actioagainst her were pretextuéd ).
Finally, the University claims #t it is entitled to summaryggment on Ms. Kenney'’s retaliation
claim under the RA because thadisputed record eviwhce establishes th#te University’s
legitimate, non-discriminaty reasons for terminating her had nothing to do with her disability or
with her allegedly complaing about discriminationid., T 5).

A. Legal Standard

The RA prohibits “any program or activityfiat receives federalfancial assistance from
discriminating against a qualified individual waldisability solely because of her disabilithim
C. v. United State35 F.3d 1079, 1080 (8th Cir. 2000) (citingl2%.C. § 794(a)). The statute,
in relevant part, defines “progm or activity” as: “(1)(A) a department, agency, special purpose
district, or other instnmentality of a State or of a locabgernment; or . . (2)(A) a college,
university, or other postsecondary institution, gualic system of higher education.” 29 U.S.C.

§ 794(b). Under this definition, éhState itself as a whole is rprogram or activity. Rather,
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“only the department or agey which receives [or distribes] the aid is covered.Klinger v.
Dep’t of Corr, 107 F.3d 609, 615 (8th Cir. 1997). Theeptance of funds by one state agency
therefore leaves unaffectdoth other state agenciasd the State as a whole. The RA requires
States that accept federal furidsvaive their Eleventh Amendmiimmunity to suits brought in
federal court for violaons of Section 504Jim C, 235 F.3d at 1081 (citing 42 U.S.C § 2000d-7).
Because Section 504 covers only the individual egen department thatccepts or distributes
federal funds, this waiver requirentas limited in the same wayd. By accepting funds offered
to an agency, the State waivesntsnunity only with regard to the individual agency that receives
the funds. A State and its insientalities can avoid Seoti 504’s waiver requirement on a
piecemeal basis by simply accepting federal fundsome departments and declining them for
others.ld. The State is not gaired to renouncall federal funding to shieldhosen state agencies
from compliance with Section 504d.

Though the Court has granted summary jueighon Ms. Kenney’s ADA claims, the Court
notes that[tjhe ADA and the RA are ‘similar in sutence’ and, with the exception of the RA’s
federal funding requirement, ‘cases interpreting either are applicable and interchangeable.”
Randolph v. Rodgerd 70 F.3d 850, 858 (8th Cir. 1999) (quotfAgrman v. Bartch152 F.3d 907,

912 (8th Cir. 1998))see also Durand v. Fairview Health Sen@)2 F.3d 836, 841 (8th Cir. 2018)
(same);Allison v. Dep’t of Corr. 94 F.3d 494, 497 (8th Cir. 1996)cting that “the same basic
standards and definitions are used under both Acts”).

B. Analysis

As an initial matter, Ms. Kenney fails to alletpat the University receives federal financial
funding. More specifically, Ms. Kenney has not alleged that the UALR police department where

she worked received federal funds or eveat thALR, the campus at which she was employed,
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received federal funds. Because she has failedldge sufficient facts to give rise to a claim
under the RA, Ms. Kenney’s RA claim fails.

Even if this Court were to find that Ms. Kennalleged sufficient facts to show that the
UALR police department received fedefanding, she has failed to statgpama faciecase of
liability under the RA. The University does naintest that Ms. Kenney is “disabled” as defined
by the RA (Dkt. No. 26, at 2). Instead, the Uniitgreontends that Ms. Keey has failed to bring
proper claims for failure to accommodate her dlggphostile work environment because of her
disability, and retiation for engaging in protected activitglated to her disability. The Court
will discuss these claims in turn.

1. Failure To Accommodate

“In a reasonable accommodation case, the ‘discrimination’ is framed in terms of the failure
to fulfill an affirmative duty—thefailure to reasonably accommaeahe disabled individual's
limitations.” Peebles v. Potte854 F.3d 761, 767 (8th Cir. 2004As the Eighth Circuit has held,
an employer commits unlawfulliscrimination if the employer does not make reasonable
accommodations to the known physical or mentatdiions of an otherwise qualified individual
with a disability who is an applicant or erapée, unless the employer can demonstrate that the
accommodation would impose an undue hardship@opleration of the business of the employer.
See Ballard v. Rubjr284 F.3d 957, 960 (8th Cir. 200Ejgllestad v. Pizza Hut of Am., Ind.88
F.3d 944, 951 (8th Cir. 1999) (quoting 423SU. § 12112(b)(5)(a)). “A reasonable
accommodation should provide thiisabled individual an equal employment opportunity,
including an opportunity to attain the same level of performameeefits, and privileges that is
available to similarly situated grtoyees who are not disableKiel v. Select Artificials, In¢c169

F.3d 1131, 1136 (8th Cir. 1999) (en banc) (citationitted). “To deternme the appropriate
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reasonable accommodation it may be necessary éocdkiered entity to initiate an informal,
interactive process with the individual with a digigy in need of theaccommodation.” 29 C.F.R.
§ 1630.2(0)(3). With a reasonable accommodattaim, “the employer’'s intent is not
determinative.”Withers v. Johnsqry63 F.3d 998, 1004 (8th Cir. 2014'Rather, discrimination
occurs when the employer failsabide by a legally imposed dutyPeebles354 F.3d at 767.

Reasonable accommodation oiai do not fall under th&cDonnell Douglasburden-
shifting analysisSee Peeble854 F.3d at 767. Instead, “the plaintiff's burden, upon a defendant’s
motion for summary judgment, is only to shtvat the requested accommodation is ‘reasonable
on its face, i.e., ordinarily on the run of cases.’Td. at 768 (quotindJ.S. Airways, Inc. v. Barnett
535 U.S. 391, 401 (2002)). “Upon such a showing, thel@yer is left to ‘showspecial (typically
case-specific) circumstances tlimonstrate undue hardship i tharticular circumstances.”
Id. (quotingBarnett 535 U.S. at 402). In practice, thegkih Circuit has articulated a four-part
test for evaluating these claims, under which tteéngff must demonstrate:(1) the employer
knew about the employee’s disdtyil (2) the employee requestadcommodations or assistance
for his or her disability; (3) themployer did not make a good fa#ffort to assist the employee
in seeking accommodations; and (4) the emplaypesd have been reasanly accommodated but
for the employer’s lack of good faithBallard, 284 F.3d at 960 (internal quotations and citations
omitted).

The Eighth Circuit “has established a sthrresponsibility higveen employers and
employees to resolve accommodation requestsdisabled employee must initiate the
accommodation-seeking process by making @mployer aware of the need for an
accommodatiori E.E.O.C. v. Convergys Customer Mgmt. Grp., 1481 F.3d 790, 795 (8th Cir.

2007) (citing Cannice v. Norwest Bank lowa N.AL89 F.3d 723, 726 (8th Cir. 1999)).
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“Additionally, the employee must prale relevant details of hisgdibility and, if not obvious, the
reason that his disabilitgquires an accommodationd. (citing Miller v. Nat’l Cas. Co, 61 F.3d
627, 630 (8th Cir. 1995)). Such relevant detailslude the applicable medical records or
restrictions underlying the gafoyee’s requested accommodati@ee Brunckhorst v. City of Oak
Park Heights 914 F.3d 1177, 1183 (8th Cir. 2019).

Ms. Kenney primarily contends that the Ueisity failed to accommodate her reasonably
by denying her the opportunity to work the day shift tugne alleged siddfect of the medication
she took which prevented her from driving at nightvorking the evening shift (Dkt. No. 23-1, at
3, 6). Ms. Kenney states that she did not feal #ihe should have to get the required medical
certificate because the University already hateoinformation on file regarding her disability
(Id., at 3). Ms. Kenney alleges ttsdte “could not even get a mexgfifor an interactive process to
occur” and that Ms. Mayhan “refused to meet viighn until she got a céfitation fromher doctor”
(Id., at 6).

The record evidence supports the Universipgsition and insteashows that Ms. Kenney
did not receive her desired accommodation due to her own actions. Ms. Kenney was notified on
July 11, 2018, that her shift hours and work lasatvould change effective August 1, 2018 (Dkt.
No. 24, 1 30). Ms. Mayhan directed Ms. Kennest tthe would need to follow the appropriate
process for requesting an accommodation of imgrionly a day shift and communicated to her
that the University lacked the appropriate docutaigon on file to support her request to switch
to a day shiftld., 17 34-35, 43). Ms. Kenney did snib an ADA accommodation request form,
and Ms. Mayhan responded and requested Meat Kenney submit the appropriate medical
certification form as provided in the Univegss policy on disabilityaccommodation (Dkt. Nos.

17-3, at 54-56; 24, 1 35). Ms. Heey was advised that once stubmitted the required medical
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documentation that the ADA Coordinator and M&nney would discuss the essential job
functions and her specific abilitiemd limitations (DktNo. 1, { 14).

Ms. Mayhan needed additional medical docunt@raecause the last information on file
for Ms. Kenney documenting the need foramtommodation, over andb@ve the intermittent
FMLA leave Ms. Kenney received for flare-ups of her back and knee pain, related to Ms. Kenney’s
2014 injury from taking out the trasand her attendant lifting resttion (Dkt. No. 24, {1 3-6, 12-

13). None of this documentation related to kimgl of restriction on wiking evening shiftsidl.,

19 12-13). Further, in responte being told what documentati was needed teceive this
accommodation, Ms. Kenney flatly stated thslte “already [had] documentation on file
concerning [her] FMLA, and there pg] really no need to [meet§is a result (Dkt. No. 17-3, at
38). Ms. Mayhan explained to Ms. Kennég email that the Universitgiid “not have any medical
documentation on file to support theed for [her] request” to wotke day shift, “including what
[was] in [her] FMLA file,” andthat without the appropriate mhieal documentation the requested
accommodation would not be in pladd.{at 39). Ms. Mayhan made several attempts to meet
with Ms. Kenney to disa@s these issues, but Ms. Kenney appieahsve refused to meet with her
(1d.).

Given this record evidence, even drawing all reasonable inferences in favor of Ms. Kenney,
the Court determines that Ms. Kenney wasreasonably accommodated doeher own actions
rather than any wrongdoing by the University. The undisputed record evidence demonstrates that
the University made good-faith efforts to engagéhe interactive process with Ms. Kenney and
communicated clearly what Ms. Kenney neededuiomit to support her geest for the desired

reasonable accommodation, but Ms. Kenney failed to engage properly in the interactive process.
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Accordingly, the Court grantsummary judgment in favor dhe University on Ms. Kenney’s
reasonable accommodation claims under the RA.
2. Hostile Work Environment

“To prevail on a hostilevork environment claim under tiRA], [a plaintiff] must show
‘that he is a member of theasls of people protected by the stat that he was subject to
unwelcome harassment, that the harassment regrdrachis membership in the protected class,
and that the harassment was severe enough to #ife¢erms, conditions, or privileges of his
employment.” Ryan v. Capital Contractors, In&79 F.3d 772, 778 (8th Cir. 2012) (citiBbaver
v. Indep. Stave Ca350 F.3d 716, 720 (8th Cie003)). “A hostile work environment must be
both subjectively and objectively offensive, as veall‘extreme in naturand not merely rude or
unpleasant.” Id. at 779 (quotingutherland v. Mo. Dep't of Cors80 F.3d 748, 751 (8th Cir.
2009)). “In determining whether a plaintiff hdemonstrated a hostile work environment, we
consider the totality of the circumstances, uihg the frequency and severity of the conduct,
whether it is physically threatening or humiliating, and whetherrgasonably interferes with the
plaintiff's job performance.”Cross v. Prairie Meadows Racetrack & Casino, Ji6d.5 F.3d 977,
981 (8th Cir. 2010) (citingRhenieck v. Hutchinson Tech., @61 F.3d 751, 757 (8th Cir. 2001)).

Ms. Kenney alleges that she was subjedted hostile environment and harassed in
violation of the ADA and the RA (Dkt. No. 1fl 39-40). Even assuming that Ms. Kenney was
subject to unwelcome harassment, Ms. Kenneyepteso record evidence that such harassment
stemmed from her disability of knee pain or bpakn or from some other disability. Ms. Kenney
also fails to show how such alleged harassmestsevere enough to affect the terms, conditions,
or privileges of her employment. Ms. Kenneylddo substantiate her hostile environment and

harassment claims with ficient record evidence.
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Accordingly, the Court grants summamnydgment in favor of t University on Ms.

Kenney'’s hostile work envinment claims under the RA.
3. Retaliation

The Eighth Circuit has recogred a cause of action faetaliation under the RASee Hill
v. Walker 737 F.3d 1209, 1218 (8th Cir. 201Bleudecker v. Boisclair Corp351 F.3d 361, 363-
64 (8th Cir. 2003)Hoyt v. St. Mary’s Rehab Ct711 F.2d 864, 867 (8th Cit983). “To establish
unlawful retaliation under the [RAJa plaintiff] must show thafl) she engaged in a statutorily
protected activity, (2) the employer took an adverse action adensand (3) there was a causal
connection between the adverse@ttand the protected activityHill, 737 F.3d at 1218 (citing
Amir v. St. Louis Uniy.184 F.3d 1017, 1025 (8th Cir. 19995urther, the Eighth Circuit “has
held that a person whs terminatedafter making a goodith request for amccommodation may
pursue a retaliation claim under the . . . [RAWithers 763 F.3d at 1004 (citingill, 737 F.3d at
1218). However, “[a] retaliation claim undé#re [RA] requires a but-for causal connection
between the employee’s assertion of her [Rights and an adversetamn by the employer.”
Oehmke v. Medtronic, IndB44 F.3d 748, 758 (8th Cir. 2016) (citibgiv. of Tex. Sw. Med. Ctr.
v. Nassay 570 U.S. 338 (2013)). H plaintiff makes thigprima facieshowing, then the Court
proceeds with the familiar burden-shiftiMgDonell Douglagramework for analyzing this claim.
See Hil| 737 F.3d at 1218.

Generally, Ms. Kenney assertatlithere was nothg but retaliation dicrimination within
the University department” once she was diagnasigdl a disability whereas “before [she] had
the disability, there was nothingld(). Ms. Kenney alleges that she was retaliated against based
on the following actions: (1) she was reassigneStéiler Hall and given “nothing to do” in the

way of job assignments; \8vo Caucasian women and Chief Cattéd her to nove her car from
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the front of Stabler Hall evethough Chief Carter had told hehe could parkhere; (3) two
Caucasian officers, Detective Sharon Houlettd Rodney Burns, investigated her at her desk
concerning something that happdmdf campus; (4) a Caucasiarioér named Richard wrote her
up; and (5) she was retaliatorily terminated féirtg FMLA leave due to her disability (Dkt. No.
23-1, at 5-6).

Of these allegations, only Ms. Kenney’s claim that she was retaliatorily terminated for
taking leave due to her disabjliwarrants consideration. Thwher actions about which she
complains do not qualify as actionable advess®wloyment actions. “An adverse employment
action is a tangible change in working cdimwhs that produces amaterial employment
disadvantage. This might include termination, cuts in pay or benefits, and changes that affect an
employee’s future career prospect<legg v. Ark. Dep't of Corr496 F.3d 922, 926 (8th Cir.
2007) (internal marks and quotations omittedMitior changes in duties or working conditions,
even unpalatable or unwelcome ones, which caaseaterially significant disadvantage, do not’
rise to the level of an adverse employment actiddlégg,496 F.3d at 926 (quotinigiggins v.
Gonzales481 F.3d 578, 584 (8th Cir. 200(&brogated on other groundsy Torgerson v. City of
Rochesterf43 F.3d 1031, 1058 (8th Cir. 2011))).

Ms. Kenney provides no record evidence, abtsanporal proximity, to establish that her
termination was causally linked teer protected conduct. Evéme temporal proximity between
Ms. Kenney'’s leave and termination is beliedthy actual chain of events. Ms. Kenney admits
that the decision to fire her was degprior to her notifying Chief Cat of her intent to take FMLA
leave on August 7, 2018 (Dkt. No. 24, 11 49, 51, 5@)is admission undercuts any claim that
Ms. Kenney was retaliatorily fired for conduct proted by the RA. This sequence of events

undercuts causation and dools. Kenney’s claim.
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Accordingly, the Court grants summamnydgment in favor of t University on Ms.
Kenney's retaliatiortlaims under the RA.

VI.  Pending Discovery Motion

The Court denies Ms. Kenney’s pending rootifor extension of time to complete
discovery related to her medical records (Dd@. 15). On July 11, 2019, the University served
discovery requests on Ms. Kenney, specifically retjng that she execute an Authorization for
Release of Health Information forta permit the University tobtain her medical records (Dkt.
No. 9-1, Request for Production No. 9). The Ursitgrfiled a motion to compel Ms. Kenney to
respond fully to these discovemquests on October 21, 2019 (DKb. 9). The Court conducted
a hearing on the motion to cosipn November 1, 2019 (Dkt. Nak2, 13). The Court entered a
written Order granting the motion to coetn November 1, 2019 (Dkt. No. 14).

On November 4, 2019, Ms. Kenney filed hgnding motion for extesion of time to
complete discovery related torhmedical records (Dkt. No. 15). In response, the University
objected to Ms. Kenney’s motion fextension of time, asserting ththe University requested the
medical records to prepare fioial but had an independentdis for seeking summary judgment
that did not depend on Ms. Kenney’s medical rdso On November 20, 2019, the University
filed its pending motion for summary judgmeiitkt. No. 17). Ms. Kenney responded to the
motion (Dkt. No. 23). Ms. Kenney did not assedttbhe needed additidrdiscovery to respond
to the motion for summary judgment, that herdinal records were necessary to respond to the
motion for summary judgment, or that the depoasiof medical providers she references in her
motion for extension of time we necessary to respond to thetion for summary judgmentSee
Fed. R. Civ. P. 56(d). In fact, in her motion, M®nney represents essentially that the extended

deadline would permit her to pracimedical records “to establish a baseline for her physical and
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emotional health since her tamation from employment.” (Dkt. No. 15, § 5). In other words,
such records appear to relate to the issue of gasnanly, not to pertain to liability issues raised
by the University in its motion.

Having reviewed the University and Ms. Kenney’s arguments with respect to summary
judgment, and having considered Ms. Kenney’'siomofor an extension of time to complete
discovery related to her medical records, ther€denies Ms. Kenney’s motion for an extension
of time to complete discovery relataher medical records (Dkt. No. 15).

VIl. Conclusion

For the foregoing reasons, the Court deMesKenney’s motion for an extension of time
to complete discovery related to her mediedords (Dkt. No. 15). The Court grants the
University’s motion for summary judgment bts. Kenney’s Title V11,8 1983, ADA, RA, ADEA,
and FMLA claims (Dkt. No. 17). The Court dends. Kenney the relief she seeks, and her claims
are dismissed with prejudice. Jumignt will be entered accordingly.

It is so ordered, thi80th day of October, 2020.

Fush 4 Padur—
KriStine G. Baker
Unhited States District Judge
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