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IN THE UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF ARKANSAS
WESTERN DIVISION
MADISON HEDRICK PLAINTIFF
V. Case No. 4:18-cv-944-K GB
UNIVERSITY OF ARKANSAS FOR
MEDICAL SCIENCESby and through
THE BOARD OF TRUSTEESOF THE
UNIVERSITY OF ARKANSAS; and
DR. APPALANAIDU SASAPU DEFENDANTS
ORDER

Plaintiff Madison Hedrickbrings this action against defendant Dr. Appalanaidu Sasapu
alleginga state law claim of outrage aadainst the University of Arkansas for Medical Sciences
by and through the Board of Trustees of the University of Arkansas diradlly, “UAMS”)
allegingaclaim of sex discrimination and retaliation under Title IX, 20 U.8.€681(a) UAMS
filed amotion to dismiss Ms. Hedricksomplaintwhichis pending before théourt(Dkt. No. 8).
Ms. Hedrick filed a motion for extension of time to file her response in opposition to UAMS’s
motion (Dkt. No. 11), which the Court grants. The Court considers her response to be tauely fil
and has considered her response in ruling on the pending nibkoriNo. 12). UAMS filed a
replyin support of its motioto dismisgDkt. No. 14). For the reasons discussed below, the Court
grantsUAMS’s motion to dismiss M. Hedricks claims against UAM&nd declines to exeise
supplemental jurisdiction over the state law claim of outrage Ms. Hedrick sléggenst Dr.
SasapuyDkt. No. 8).

l. Background

The following facts are taken from Ms. Hedrick’'s complaint. In her complaint, Ms.

Hedrick states she was an employee of UAM&king as an editor and writer in the Science
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Communications Group during all relevant time pasiDkt. No. 1, at 1). The complaint states
thatDr. Sagpuis ahematologispracticing medicine at the UAMS Little Rock camplgs)( Ms.
Hedrickalleges thashe savDr. Sasapuo treat a medical condition and thditiring three separate
exams performed without a nurse or other female presenttouched[hell in a sexually
inappropriate manner. . ” (Id., at 2. The day after the third examlarch 29, 2018Ms. Hedrick
reported the behavior in detail to UAMSuman Resourceda a letter, which is attached to the
complaint (d., at 2, 5-7.

Attached to theomplaint is grintout oftheletterMs. Hedrickfiled with the “Senior HR
Director of Employee Relations” on March 29, 2GD&t. No. 1, at 57). Sedred. R. Civ. P. 10(c)
(“A copy of any written instrument that is an exhibit to a pleading is part gbldseling for all
purposes.”). Te letter describes her employment at UAMS and Dr. Sasapu’s allegedly
inappropriate behavior during hiree examswvith him (Id.). Ms. Hedrick’s letter alleges that Dr.
Sasapu, during the first exafiprobe[d] under her clothingwithout anyone else present, asked
herto disrobe but did not leave the examining raamiil askedyubbed her upper leg and thigh,
touched hebreasts, and squeezed her nipfles at 56). Ms. Hedrick’s lettefurther alleges that
Dr. Sasapu, during the second exam, raised up her deasbechis hands down Ms. Hedrick’s
pants and various other garmeiatsd touclkedher labia to “look for lymph nod€gId., at §. Ms.
Hedrick’s letter explains that she theat up, at which point Dr. Sasapu offered to get a nurse or
drape if Ms. Hedrick felt uncomfortab(®kt. No. 1, at §. A nurse then entered the room and
“seemed upset” and “mentioned something about how the room was not in use and timerte was
supposed to be a patient in there . . ld”)( Ms. Hedrick’s letter states that she teenght out a
physician atArkansas Children’s Hospital (“ACH"o treat her condition insteadd.). Ms.

Hedrick did not schedulathird examwith Dr. Sasapuinstead, awurse told hethatDr. Saspu



wanted to see her before he webokfer her to another provid@d.). Ms. Hedrick’s letterstates

thatshe went to heihird examand that she “recorded the contact he had with me . Dkt Ko.

1, at 7). Ms. Hedrick’s letter asserts that, during the third exam, Dr. SasgpiM$. Hedrick]

back and forcefully unbuttoned [her] dress and then began to touch and look at [her] breasts despite
[her] telling him there was nothing wrong with [hereasts’ (Id.).

A representative of UAMS respondeid letter on April 24, 2018, and a copy of that letter

is also attached to the complaiid.( at 8). UAMSSresponse letter states that, April 5, 2018,

Ms. Hedrick'sletter was forwarded to Hospital Administrati6hecause [UAMS] consider[ed]

the concerns [Ms. Hedrick] raised to be a grievance related to the medical care yadnextber

than a human resources issuéd’) The letter further states tHat peer review committee was
assigned to investigate your concerns.” (Dkt. No. 1,)at Accordingto UAMS'’s letter, the
committee’s investigation included a review of Ms. Hedrick’s letter, tbeigeed videotape of Ms.
Hedrick’s third exam, and interviews with Dr. Sasapu and other employees ayhbawe had
relevant information(ld.). The committee determined that the physical exams Dr. Sasapu
performed were appropriate for the symptoms Ms. Hedrick had desdibed (

In her complaint, Ms. Hedrick asserts that she “still had to see Dr. Sasapel UAMS
campus and “has been forced to find alternate medical care for ¢mmditions’ (Id., at 2.
Furthermore, M. Hedricks complaint alleges thabecause hecomplaints about inappropriate
sexual behavior on the part of Dr. Sasapu were dismissed and not believed, shenhas bee

constructively discharged from her position at UAMS (Dkt. No. 1).at 2



. Motion To Dismiss

For the following reasons, the Court concludes thatHédricks complaint fails to state
a claim upon which relief may be granted. Accordingly, the Court giaAMS’s motion to
dismiss pursuant to Federal Rule of Civil Procedure 12(b)(6) (Dkt. No. 8

A. Standard Of Review

Federal Rule of Civil Procedure 8(a) provides that a pleading must contain “arsthort a
plain statement of the claim showing that the pleader is entitled to relief . . d.”"RF€iv. P.
8(a)(2). The purpose of this Rule is “to gihe defendant fair notice of what the . . . claim is and
the grounds upon which it rests . . . Bell Atl. Corp. v. Twomb|y550 U.S. 544, 555 (2007)
(internal quotation and citation omitted). “To survive a motion to dismiss, a complaint must
contain stficient factual matter, accepted as true, to ‘state a claim to relief that is [daoisilis
face.” Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quotimgrombly 550 U.S. at 570). A claim
is facially plausible “when the plaintiff pleads factual comtthat allows the court to draw the
reasonable inference that the defendant is liable for the misconduct all&dyg@iting Twombly
550 U.S. at 556).

“While a complaint attacked by a [Federal] Rule [of Civil Procedure] 1&@)bjotion to
dismiss des not need detailed factual allegations, a plaintiff’'s obligation to provide the ‘grounds
of his ‘entitle[ment] to relief’ requires more than labels and conclusiodsa &smrmulaic recitation
of the elements of a cause of action will not ddWwombly 550 U.S. at 555 (alteration in original)
(citations omitted). “When ruling on a motion to dismiss, the district court must aceept th
allegations contained in the complaint as true and all reasonable inferencebdroomiplaint
must be drawn in favor of the nonmoving party.bung v. City of St. Charle®44 F.3d 623, 627

(8th Cir. 2001). A complaint should be dismissed for failure to state a claim undealFedler



of Civil Procedure 12(b)(6) if “it appears beyond doubt that the plaintiff can pmsetrof facts
in support of [her] claim which would entitle [her] to relieiri re K-tel Int’'l Sec. Litig, 300 F.3d
881, 904 (8th Cir. 2002) (citations omitted).

B. Discussion

The Court concludes that $MHedricks complaint fails to statéoth a claim of sex
discrimination ana claim ofretaliation under Title IX, 20 U.S.C. § 1681 é@ainst UAMSupon
which reliefcanbe granted Title IX prohibits sex discriminatiolby educational programs that
are recipients ofederal funds Jackson v. BirnmghamBd. of Edug.544 U.S. 167, 173 (2005).
Title IX provides that “[n]o person in the United States shall, on the basis of sx¢lbded from
participation in, be denied the benefits of, or be subjected to discrimination undsaenagion
program or activity receiving Federal financial assistance.” 3QJ.8 1681(a).

In Jacksonthe Suprem€ourt held that Title IX implies a private right of action to enforce
its prohibition on intentional sex discrimination and authorizésf@ parties to seek monetary
damages for intentional violations of Title IXd.; seeFranklin v. GwinnettCty. Public Schools
503 U.S. 60, 76 (1992Cannon v. Univ. of Chicagd41 U.S. 677, 690-93 (1979). T8apreme
Court recognized that therivate right of actionunder Title IX encompassesitentional sex
discriminationwhere a recipient of federal funds is deliberately indiffeterd teacher’'s sexual
harassment of a studestsexual harassment of a student by another staahelthere a recipient
of federal funds retaliatesgainst an individual because that individaamplained about sex
discrimination. Jackson 544 U.S.at 17173 (citing Gebser v. Lago Vista Independent School
Dist., 524 U.S. 274, 2901 (1998)Davis v. Monroe County Bd. of E&26 U.S. 629, 642 (1999)
Additionally, the Supreme Courtecognizel an impliedright of action for “[e]mployees who

directly participate in federal progranas who directly benefit from federal grants, loans, or



contracts when challenging the validity of administrative regulations that discriminate on the
basis of se in employment practicesSee North HaveBd. of Educ v. Bell 456 U.S. 512, 520
(1982).

Here, Ms. Hedrick’s complaints against Dr. Sasapu canbeind his medical examinations
of her in a clinical settingher allegations involve conduct that occurred between a doctor and
patient Ms. Hedrickwas not interacting with Dr. Sasapu in an educational or employment context.
As a result, UAMS argues that Title IX does not apply h&e20 U.S.C. § 1681(a)Even if the
Court views Ms. Hedrick'ssomplaint as one of employmediscrimination against UAMS,
currently, here is a circuit split on the issue of whether Titlgot&vides a private cause of action
for claims of employment discriminatiorSee Kelley v. lowa State Univ. of Science and Tech.
311 F. Supp. 3d 1051, 10646r(S.D. lowa 2018)dxamining this spl)t The Third and Sixth
Circuits have held that employment discrimination claims may be pursued uniddrites VII
and IX. Doe v. Mercy Catholic Med. Ctr850 F.3d 545, 560 (3d Cir. 201 an v. Kent State
Univ., CaseNo. 944090, 1996 WL 422496, at *2 n.10 (6th Cir. July 26, 1996) (per curiam)
(unpublishedable decision).The Fifth and Seventh Circuits have held that “Title VII provides
the exclusive remedy for individuals alleging employment discrimination on tle dfasex in
federally funded educational institutionsl”akoski v. James$6 F.3d 751, 753 (5th Cir. 1995);
accordWaid v. Merrill Area Pub. Schs91 F.3d 857, 862 (7th Cir. 1996) (abrogated in part on
other grounds byritzgeraldv. Barnstable School Commitiegb5 U.S. 246251 (2009). The
Court notes thafacksonwas decided after both the Fifth Circaitakoskidecision and the
Seventh Circuit Waiddecision See Klley, 311 F. Supp. 3dt 1065.

The Eighth Circuit Court of Appeals has mlitectly addressed the issuewhetherTitle

IX provides a private right of actidior an employee claiming sex discrimination against another



employee Although he Eighth Circuit hasesolved casemvolving suchclaims the Eighth
Circuit has nowet directly addressethe issue of a private right of action. Bnine v. University
of lowa the Eighth Circuitremarked that “to the degree [a plaintiff] relies upon teaching
conditions, such as course assignmerag;itle IX claim “merely duplicates” a Title VII claim.
Brine v. Univ. of lowa90 F.3d 271, 276 (8th Cir. 1996) (quoti@gConnor v. Peru State College
781 F.2d 632, 642 n.8 (8th Cir. 1986)h Brine, however, lhe university did notchallenge the
proposition that a private right of action exists under Titlg tKerefore, thé&ight Circuit did not
directly address the issu®0 F.3d at 276In O’Connor v. Peru State CollegtheEighth Circuit
was presented with a claim for damages for employment discrimination undeiXTithut the
court agairdid notdirectly address the issue because the claim was dismissed on the grounds that
the employee did not work for a federally funded program. 781 F.2d at 642 (finding federal funds
went to academic programs rather than physical educational prodpamsich the coach
worked.

Several dstrict courts in the Eighth Circuit hawdrectly addressethis issue Inthree of
these cases, the district coydsied the Fifth and Seventh Circuits in concluding that Title VII
preempts Title IX in providing a private cause of action for victims of employdigcrimination.
SeeSterling Capone v. Univ. of ArkCase No. 5:1&V-5219, 2016 WL 3455385, at *4 (W.D.
Ark. June 20, 2016) (holding that Title IX does not provide a private right of action for viatims
employment discrimination)/andiver v. Little Rock School DisgCaseNo. 4:03CV-00834, 2007
WL 2973463, at *1112 (E.D. Ark. Oct. 9, 2007) (findintipatrecognizing grivate right of action
underTitle IX for employment discrimination fails to consider the existence of Titledfledies
for such allegations arthat Jacksorshould not be read to expand private rights of action under

Title IX to include claims of employment discrimination which have no connectioretaghts



of students . .."); Coorer v. Gustavus Adolphus CoI57 F.Supp 191, 193 (D. Minn. 1997)
(same) In Vandiver Judge Eiseldieldthata private right of action under Title IX did not exist
for an employee claiming sexual harassment against another emmuogekiding that the court
was not persuaded th&€ongress intended that Title IX offer a bypass of the remedial process of
Title VIL.” Id. at *15 (quotingLakoskj 66 F.3dat 754). Additionally, in Vandiver thecourt held
thatJacksornshould not be read to expand private rights of action under Titbé i¥taliationto
include claims of employment discrimination which have no connection to the rights aftstude
Vandiver 2007 WL 2973463, at *1@easoning that all seminal Supremeu@ cases regarding
Title IX private rights of action relate to claims by students against fumdaigiers).

Two district cours in the Eighth Circuit hae recognized a private right of actiamder
certain circumstances anemployment settingln Gordon v. Board of rustees of the University
of Arkansas168 F. Supp. 3d 1148, 116Q (E.D. Ak. 2016),plaintiff Cole Gordon a former
assistant baseball coach for the Universitigged that he reported a fellow employee’s purported
sexual harassment of students to University human resources, amongasttiesss retaliated
against for his opposition to conduct prohibited by Title IX. The district court contthdéMr.
Gorda failed to allege facts showirthat he engaged in conduct protected by Title IX and,
therefore, dismissed histle IX retaliation claim.ld.

In Kelleyv. lowa State University of Science and Technglagdytle IX coordinator was
terminated by her employer, a university, and she brought Title VII gledX claims against the
university 311 F. Supp. 3d at 105For herTitle IX claim, plaintiff Robinette Kelley allegetthat
the university diverted students from her office, removed her degisaking authority, and
ignored her recommendations, resulting in “male perpetrators of sexual and doriwdstice

[being] given disproportionate protections in the Title IX investigation process and igioee



thanequal benefits and opportunities in educational programs and activities whdlke feictims
were givenless tharequal benefits and opportunitiesd. (alterationsand emphasis in original).
She alsalleged that she lodged complaints with the university regarding these dtsngag
that the university maintained policies contrary to Titlealxd, in retaliation for her complaints,
she was firedesulting in unlawful retaliation against her in violation of Title IXI. TheKelley
court found that Title VII did not preemps. Kelley'sTitle IX claim. Id. at 1066.

Based upon its review of controlling and persuasive lagtdoritiesand the facts of this
case, the Court determines thebnsistent with these authoritidds. Hedrickdoes not have a
private right of action under Title IXor a claim of employmentelatedsex discriminatiorand
retaliationagainst UAMS The facts of this case are more like the facts preseniéahidiverand
Sterling Capone Ms. Hedrick’s complaint alleges that séued Dr. Sasapu were both employees
of UAMS during all relevant time periods.Ms. Hedrick, as an employee, allegsex
discimination through alleged sexual harassment behavior of Dr. Sasapu, ab@&hEs
employeewith whom she interacted as a patieramined and treated by Dr. Sasapu for a period
of time, and retaliation by UAMS in the form of constructive diggeaafter Ms. Hedrick
complained of Dr. Sasapu’s alleged conducike Judge Eiselén Vandiver this Courtis not
persuaded thatCongress intended that Title IX offer a bypass of the remedial process of Title
VII” and determinesgiven the Spreme Court’s seminal cases regarding Title IX private rights of
action, that precedents “should not be read to expand private rights of action under Title IX to
include claims of employment discrimination which have no connection to the mghts
students . ...” 2007 WL 2973463, di5*(citations omitted).

Here, Ms. Hedrick'Jitle IX claims hare no connection to the rights of studente facts

of this case are different frothe allegationsn GordonandKelley. Given these differencet)e



Court concludes that Ms. Hedrick does not have a private right of action unddXTiléring
her clains of sex discriminatiomnd retaliatioragainst UAMS

Even if Ms. Hedrick could bring discrimination and retaliation claims under Title
against UAMS the Court determines that she fails to allege fafficientto state a claim upon
which reliefcanbe granted under Federal Rule of Civil Procedure 12(b)(6). In the employment
setting, claims of Title IX discrimination and retaliation are evaluated underrtteestandards as
Title VII claims. See Johnson v. Baptist Med. C87 F.3d 1070, 1072 #8Cir. 1996);Gordon
168 F.Supp. 3cht 1161 (citingBrine, 90 F.3dat 273). Among the deficiencies in the allegations
in her complaint, although Ms. Hedrick claims constructive discharge, she inahsdéficient
factual allegations to demonstrate that UAMS forced her to quit through intolerathengv
conditions. As a result, Ms. Hedrick fails to allege sufficiently an adverse employméon acid,
therefore, fails to allege discrimination or retaliation claim upon which relief can be granted.

For these reasons, the Court concludes ttlsaHedrickfails to state Title IX claims against
UAMS upon which relief may be granted. The Court graidS’s motion to dismissand
dismisses without prejudice Ms. Hedrick’s claims against UAMIS. No. 8.

1. StateLaw Claim

The Court declines to exercise supplemental jurisdiction over Ms. Hedraakaiming
state law outrage clailmgainst Dr. Sasapand the Court dismisses without prejudice that claim.
The period of limitations for the state law outrage clainoiked consistent with 28 U.S.C. 8
1367(d) whichprovidersthat “[tlhe period of limitaibns for any claim asserted under subsection
(@) . . . shall be tolled while the claim is pending and for a period of 30 dayd aftdrsmissed

unless State law pvides for a longer tolling period.”
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V.  Conclusion

For the reasons stated above, the Court gka&ldS’ smotion to dismiss (Dkt. N@). As
the Court has dismissed without prejudice all of Ms. Hedrick’s claims, the Canisséeswvithout
prejudice Ms. Hedrick complaint (Dkt. No. 1).

So ordered this thettbday of SeptembeR019.

Kt - Prduer

Kristine G. Baker
United States District Judge
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