Littlefield v. USA Doc. 32

IN THE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF ARKANSAS
CENTRAL DIVISION

SHELTONLITTLEFIELD PLAINTIFF
V. Case No. 4:19-cv-00027-L PR
UNITED STATESOF AMERICA DEFENDANT

MEMORANDUM OF DECISION

On January 11, 2019, Plaintiff Shelton Littld@i filed a Complaint against the United
States under the Federal Tort Claims Act (“FTCAll)eging that he was injured in a fall due to
the negligence of the nursing $taf a Veterans Affairs hospitaOn August 17, 2020, the Court
held a bench trial. The Parties submitted theaposed findings and conclusions of law to the
Court by email on September 15, 2020.

In accordance with Federal Rule of Civil Procedure 52(a), and after reviewing the Parties’

post-trial proposals as well asetlentire record, the Court nawakes the following findings of

fact and conclusions of law.

|. FINDINGS OF FACT
1. During the bench trial, seven witnesses pledi testimony. Mr. Littlefield’s witnesses

were Sandra Littlefield Alan Littlefield,? Nurse Luanne TrahaaAtShelton Littlefield Jr#,

! Sandra Littlefield is Mr. Littlefield’s wife. Tr. of Bench Trial (Doc. 30-1) at 3.
2 Alan Littlefield is Mr. and Mrs. Littlefield’s sonld. at 19, 27.

3 Nurse Trahant testified as the Plaintiff's estgegarding the standard of care for nurdesat 41-42. Nurse Trahant
has practiced nursing, including rehabilitative nursindyaspitals and nursing homes in central Louisiddaat 40.
Nurse Trahant did not personally evaluate Mr. Littlefielgh@ctice nursing at the facility where Mr. Littlefield was
treated.

4 Shelton Littlefield Jr. is Mr. and Mrs. Littlefield’s somd. at 19, 70-71.
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and Nurse Cindy Carl&tThe Government’s witrsses were Dr. Larry JohnSand Nurse
Holly Langster. The Court found all of the witsees’ testimonies to be credible.

2. Mr. Littlefield is a 92-year-old ma.

3. Mr. Littlefield is married to Sandra Littlefidl They have been mréed 42 years. Mrs.
Littlefield is 72 years of age.

4. Mr. Littlefield is a World War ll-era veterdhwho receives medical care through the
Veterans Affairs’ (VA) healthcare systé.

5. Prior to July 2009, Mr. and Mrd.ittlefield owned and operatea daycare céer. Mrs.
Littlefield supervisedhe children, while Mr. Littlefield’'sesponsibilities included driving
a van to pick up the children at schobbokkeeping, and maintaining supplies like
groceries??

6. In 2009, Mr. Littlefield’s health began to dedin Mr. Littlefield visited doctors because

he was suffering from severe fatigue, thet doctors could not identify the cadge.

5> Nurse Carlat testified as a fact witness regarding tharistances surrounding Mr. Littlefield’s fall and injuryl.
at 81-82.

6 Dr. Johnson was the medical director of the VA’'s Camity Living Center at the time the injury occurreldL at
111. Heis now a volunteer “Physician Ambassador” at the Celtteat 109. Dr. Johnson was not “identified as a
nursing standard of care expertd. at 126. His testimony was “based on péerception of what he has seen in the
unit.” Id.

" Nurse Langster testified as the Defendant’s expert regarding the standard of care forlduegte$61. Nurse
Langster has practiced nursing at hospitals in various locations in central Arkansas, including North Littlkel Rock.
at 155. Nurse Langster has experieinceeating “[f]rail patients and dementgiatients,” as she has “dealt with them
as their bedside caregiver, and then as the overseer of the nuest”156. Nurse Langster did not personally
evaluate Mr. Littlefield or practice nursingthe facility where Mr. Littlefield was treated.

81d. at 76.
%1d. at 4.
01d. at 112.
1d. at 5.
21d. at 7.
B1d. at 8.



7. In July 2009, Mrs. Littlefieldound Mr. Littlefield “sitting inthe van with his heavy coat
on and the heat running [because] he was kb”cd/rs. Littlefield called their son, and
they took Mr. Littlefield to dospital emergency room. Atdtnospital, Mr. Littlefield was
diagnosed with lymphom4.

8. Mr. Littlefield’s health declied severely after his lymphordeagnosis. He was “in a coma
on life support for a couple of months.” Whiee was finally released from the hospital
and went back home in Aip2010, he was bedriddén.

9. Between 2010 and 2015, Mr. Littlefield graduakgovered to the poitihat he could walk
with a cane. The Littlefield family was able to take Mr. Littlefield along when they went
out to eat, to church, and to other eveéfts.

10.Between 2010 and 2015, Mr. Littield would suffer urinary act infection@pproximately
“once every two or three month¥.” When these infectionscourred, “his mental status
would decline. He would att stumbling around. He cali’t control how he walked!®
He would also get “agitated real easy.After Mr. Littlefield received antibiotic treatment
for these infections, he would “go righéck up . . . and everything would be ok&3.”

11.Mr. Littlefield “fell a couple of times” at home aftersh2010 release from the hospial.

144,

151d. at 9.
16d.

171d.

181d.

191d. at 10.
201d. at 9-10.
211d. at 10.



12.“One time he fell and hit his bed and cut his head” and “had to have st&plEsis injury
appears to have occurred on July 11, 218.also appears that he was suffering from a
urinary tract infection at this tinté. Mr. Littlefield was hospitalize&

13.When Mr. Littlefield was hospitalized iduly 2015, he was suffering from an “altered
mental status?® He was “quite ill with the deliriumHe had hallucinations. He was very
confused and the suspicion was he had another infeéfion.”

14.When Mr. Littlefield “was in a strangelace” like a hospital “anight when [Mrs.
Littlefield] wasn’t there, he would holler becsihe didn’t know where he was at. He was
scared. Usually if somebody could gaaimd talk with him, he would be okay?”

15. Mr. Littlefield’s “mental status” eventuallfimproved, oriented to person and plaég.”
However, he would still beconfeasily agitated with stafluring his hospitalization,” and
he needed “constant redirectinty. There were concerns altavhether he had recovered

to the point where Mrs. Littlefield @uld be able to care for him at horte.

2.

Z1d. at 117.
24d. at 11.
%1d. at 11, 118.
261d. at 118.
27d.

21d. at 11.
21d. at 119.
301qd.

31 Seeid. at 11-12 (“[T]he head of geriatrics . . . called [Mrétlefield] in her office and she said [Mr. Littlefield] is
wearing you out. She said we're going to keep him downstairs at the Community Living Center amdogekhon

his feet, because like he had been in the hospital.”), T2@& @ay before [Mr. Littlefield] was admitted to the GEM,
he came into the geriatric clinic, and the wife said sloeéswhelmed and she can’t care for him well at home at this
very moment. And so we offered—we, as the geriatricaasthe service, said we can bring you into the GEM unit
today and see what we can do to help you help your husband improve.”).



16.In early August of 2015, MrlLittlefield was admitted tahe VA's Community Living
Center for rehabilitatiof?

17.1t is useful to set out a general timelineMrf. Littlefield’s stay at the Community Living
Center. Upon admission, he was assigneddaeriatric evaluation and management unit
(or “GEM unit”).23 During his time in the GEM unit he was enrolled in physical thetapy.
Ultimately, the physical therapists said they could not make progress, so he was switched
to a restorative care program, “which is agmam that has nursiragdes formally trained
in aspects of therapy who know sowofethe safety aspects of therapy.”The GEM unit
is a short stay un# So on August 21, 2015, he wasatted to the “one delta” (or “1-
D”) unit,®” which, as discussed below, is basicallgementia unit. When he came to the
one delta unit, that unit once again enrollgeh into the Commuity’s physical therapy
program:® But, just like before, the physical thgists eventually saide still could not

show enough progred%. So he was dropped from the physical therapy program and put

32]d. at 112, 120-22.
31d. at 114.
341d. at 121.

351d. at 121. Regarding the difference between physicahpiyeand restorative care, Dr. Johnson explained that Mr.
Littlefield “frequently would refuse, he frequently did neaint to undergo therapy, it was too strenuous or too
vigorous or too difficult. What these resdtive therapists do is they are able to sit down with a patient and gain their
trust and talk to them one-to-one. We have had patients who were immobile whpy thasasaid we cannot do
anything with this person, he’s too demented, he will nopetate, and the restorative tech has gotten that patient to
get up and walk. So they’re like Lazarus, in that sefisey can communicate, they're very gentle, they cajole the
patient. They reward them with little treats before andr,afted patients get up and start walking to a much better
extent than they did in formal therapyld. at 123-24.

361d. at 1109.
71d. at 47.

%|d. at 121.
¥1d. at 122.



back into a restorative care progrdinHe was still in the one-delta unit, which is where
ultimately the fall in this case occurréd.

18.The head of geriatrics explained to Mrsttlefield that “when arold person is in the
hospital, their muscles go real fast. So theye going to take him and give him therapy,
and they were going to pbim in community living.*?

19. Before Mr. Littlefield was hospalized in July 2015, he usédis rolling walker at home?*®
Dr. Larry Johnson testified thdftlhe whole goal for [achitting Mr. Littlefield to the
Community Living Center] was get him stig,” to the point where he could walk
“household distances?® “The goal for him was to be able to be successful at héte.”

20. As noted previously, Dr. Johois was the medical director thfe VA’s Community Living
Center at the time the injury occurr®dHe is now a volunteer “Physician Ambassador”

at the Centet! Dr. Johnson was not “identified asnursing standard of care expéft.”

His testimony was “based on his perception of what he has seen in th€ unit.”

21.0ne of Mr. Littlefield’s rehabitation activities “was walking all the way down the hallway

and back,” with assistance from s4find a rolling walke?!

401d.

41d. at 16.
2|d. at 11-12.
3d. at 22.
41d. at 120.
451d. at 145-46.
41d. at 109-11.
471d. at 109.
48|d. at 126.
9d.

501d. at 13.
51d. at 61.



22.Sometimes a physical therapigbuld help Mr. Littlefieldwalk, and sometimes a nurse
would help him walle?

23.A physical therapist would “have a predetermined g&falFor example, “[a] therapist’s
goal may be today during this sessw&'re going to ambulate 100 feét.”

24.A nurse, on the other hand, “mayst get Mr. Littlefield up . . and just walk him back
however far they can and bring him back, just something to keep him going, keep him
exercising, but not necessarily a predetermtimad or predetermined schedule or pl&h.”

25. At the Community Living Center, it was “encouraged for nurses who are not technically
restorative aides to also walk patiemisen the patient is willing to do sé®”

26.Dr. Johnson explained dh “[tlhe challenge in a nursinigome is that the nurses are so
overwhelmed with work that it's hard for thetm be encouraged to do other things, and
those other things are very critical, which thain one is getting the patient up and walking
if we possibly can. So even when the restoeatiach is not on the unit, the goal | have for
my unit is please when you get a break, wien see a window of opportunity, can you
get this patient up and walk theff{.”

27.Mrs. Littlefield testifed that she had accompanied a physical therapist named Mike when

he walked with Mr. Littlefiel?® When questioned if there were other staff members who

521d. at 47-48.

531d. at 48.

54|d. at 47-48.

551d. at 48.

561d. at 124.

571d.

58|d. at 13. The record indicates that “Mike” was Michael Colliek.at 128.



provided assistance during thesdksaMrs. Littlefield answerethat “[iJt was just Mike
and 1.%°
28.There is also evidence that, on at least@seasion, Mr. Littlefieldvas accompanied by
two staff members and Mrs. ttlefield when he walke® A nurse’s note dated August
29, 2015 stated that “Mr. Littledld ambulated with assist ofo staff and his wife this
afternoon. One person was each side and another fftmmember was pushing the
wheelchair behind him inase he got [t]ired?®
29.Some notes are ambiguous as to how maaiy istembers assisted Mr. Littlefield during
the walks. The Court finds that the notestraning “with staff” mean that there was at
least one staff member assisting Mr. LittlefiddThe Court also findthat Mr. Littlefield
always walked with his rolling walker.
30.When asked what he had personally witnesegdrding the number of staff members who
assisted patients withialking, Dr. Johnson stated:
Virtually never, except in formal thgrg in our formal therapy units, are we
able to use two personnel with one patiedb what is seen on my unit and
in nursing homes that I've worked in are that you have one person assisting
a patient who is walking. So, no,iydo not have two people, one pushing
the wheelchair and one standby assistirgtient. That is not what is
done in the nursing homes that | have worke® in.
31.Mr. Littlefield made uneven progss in walking. “There were records that demonstrated

he could only walk 25 feet and then there watteer records that would demonstrate that

he could walk 200 feet.” The records also tadie that there were some days “where Mr.

591d. at 13.

501d. at 44.

611d. at 149-50.

62 See, e.g., id. at 160.

83|d. at 127. As noted previously, Dr. Johnsastified as a fact witness, not as an expert.



Littlefield either could not owould not walk at all.” The records show that he always
needed at least some assistance when wéifking.

32.The records indicate that Mrittlefield “would impulsivelysit down” when walking with
staff%®

33. After Mr. Littlefield began therapy at the @mnunity Living Center, “it was very quickly
recognized that he could not remember from alter day after dayPlus, there would be
episodic refusals of care, which is commothwdemented patients. They don’t want to
exercise.

34.“Ultimately,” the physical therdapts at the Community Livin@enter concluded that they
were “not able to make amyogress with Mr. Littlefield #” A note dated August 21, 2015
stated that “[p]atient’s wife still stateshe wants to take thgatient home if he has
improvement of being able to transfer, but patient has reached maximum potential for
kinesiotherapy due to refusal of therapyrability to remember from day to da$?”

35.0n August 21, 2015, Mr. Littlefield was admittedthe one-delta (dk-D) unit at the VA’s
Community Living Cente?® The one-delta unit is for frail dementia patiefits.

36.A kinesiotherapy evaluation conductesh August 24, 2015 gave Mr. Littlefield a
“functional independent mobility” score ofrde, meaning that he needed “moderate

assistance” when ambulating. The evaluatieport stated, in part, that he required

641d. at 43.

51d. at 44.

1d. at 121.

571d.

8 |d. at 122

891d. at 47, 131, 135.
01d. at 111.



“[r]olling walker ambulation with wheelchair titaand . . . moderate aid for assist times 50
feet and 25 feet respectively . .72
37.Dr. Johnson provided the followirexplanation about the meangiof a “wheelchair trail”:
A wheelchair trail means two thingsm’following the patient, encouraging
them, keep going, keep going, and [lling the wheelchair behind me.
It's usually collapsed so you can pull The wheelchair is collapsed so you
pull it, and you hope that you can get it opened up and behind the patient

before they start to wobble and down unintentionally. But they don’t
prevent falls. It’s tryingo prevent an injury if you can anticipate a fall.

38. A kinesiotherapy report dated August 26, 2015 sttitatt[v]eteran presented with spouse
but was confused even upon entering theiglitrying to hold ormd the door frame to
prevent entry.” Regarding treatment, it etht‘Rolling walker, ambulated 15 feet and 80
feet respectively, witimoderate assistance and a veryelfeelchair trail. Unsafe with
gait today, even more soath in previous session$>”

39.Mr. Littlefield was “discharged from kinesiotherapy on August 27, 2(11&fter formal
therapy efforts failed®

40.0n September 2, 2015, Mr. Litlield was accepted into threstorative nursing program
in the one-delta unf® This “meant the nurses were going to be the ones helping him to
transfer in and out of the wheelchair and atateuwhen he couldbecause “[h]e wasn’t
able to follow instrations and actually participaten a formal physical therapy or

kinesiology-type program’?

11d. at 48-50.

21d. at 125-26. As noted previously, Dr. Johnson testified as a fact witness, not as an expert
1d. at 52.

741d. at 61.

®1d. at 151.

®1d. at 61.

71d. at 46.

10



41.A medical note dated Septemiy 2015 at 10pm std that Mr. Littlefield “refused to

ambulate for this writer”® The time entered on ambulation notes does not reflect the
actual time when hospital staff walked or attempted to walk with Mr. Littlefield. The notes
were made by staff “at the end of the day when they get a chance to write them [and]
document what they have done throughout the éfay.he Court finds this to be generally

true for all ambulation notes in this case.

42.A note taken on September 3, 2013 A4108pm stated that “[t]hisatient [Mr. Littlefield]

does not ambulate.” An addendtmrthat note stated that Mrittlefield “[w]alked about
165 feet with staff?® The Court understands from thigitfat one point on September 3,
2015, Mr. Littlefield refused to or could not Wal Then, later that day, he walked with

staff assistance.

43. A note from September 4, 20152aB2pm stated thadr. Littlefield “ambulated with staff

200 feet.?!

44.A note made at 3:19pm on September 5, 201&dtdat Mr. Littlefield walked 50 feet

with staff present three times, and a notedenshat evening at 8pm stated that Mr.

Littlefield walked 100 fet with staff preserff

45.A note made at 2:20pm on September 6, 2018dthiat Mr. Littlefeld walked 200 feet

with staff present® The Court finds this to meahat sometime on September 6, 2015,

B1d.
ld.
80d.
81d.
8d.
8d.

at 159.

at 89.

at 159-60.
at 160.

at 62, 160.

11



prior to 2:20pm, this walk occurred. ltuaclear exactly how long before 2:20pm the walk
occurred.

46.Nurse Trahant testified that these notedidated that Mr. Lit#field was “making
progress” in his rehabilitatiohough not “consistent progres¥.”The Court agrees and
finds this as a matter of fact.

47.Shortly before 3:30pm on September 6, 2015, a nurse named David Merkel assisted Mr.
Littlefield in a second walking sessién.

48.0nly Nurse Merkel assisted Mr. Littlefield dog that walk. Nurse Carlat testified that
there was not “anyone else asisig David at that time®®

49.When Nurse Merkel took Mr. Littlefield fahe walk on September 6, 2015, Nurse Carlat
was sitting at a desk. Nurse Carlat said thiathe time of the whkl| “I was sitting at the
desk and behind me kind of catty-corner was Mttlefield’s room and a big hallway . . .
."87 Nurse Carlat could not see Mr. tldgfield and Nurse Merkel from the de¥k.

50.Nurse Carlat explained that the hallway waldd a bar on it, a grab bar” that patients
walked with®°

51.Nurse Carlat “heard David holler, ‘I nee®me help down here.” So [Nurse Carlat]

immediately went down and [ML.ittlefield] was on the floor® Nurse Carlat said that

841d. at 62.
851d. at 82-85.
8 |d. at 85.
871d. at 82.
88|d. at 55.
891d. at 84.
01d. at 83.

12



she was “not far” from Nurse Merkel and Miittlefield when Nurse Merkel shouted for
help®?
52.Nurse Carlat recalled that she “said ‘David, kdidfall?’” And he said] tried to assist him

m

to the floor.” Nurse Carlat asked Nurse Mekk‘[d]id you assist lm to the floor?” and
Nurse Merkel replied, “I tried to but douldn’t, you know, | couldn’'t keep him from
falling.”92

53.When Nurse Carlat came to help after Mr. Iefield fell, a “wheelchair was there and it
was approximately the length of a table aw&ghd Mr. Littlefield’s“walker was right in
front of him.™*

54.Nurse Carlat said that Nurse Merkel did gote any indication thaltr. Littlefield “lost
his balance” due to a “trip, slip, dizziness, [orytning like that.” She said “it was so clear
how he was sitting. Mr. Littlefield was eveaying | just couldn’t—had to sit down and,
you know, | was unable to stay standifg.”

55.At the time Mr. Littlefied fell on September 6, 2015, Mrksittlefield was at Kroger

purchasing Gatorade for Mr.ttlefield. She received a phone call when she was driving

back to the hospital, but she didt answer because she was drivihg.

%ld.

92|d. at 83-84.
%|d. at 57.
%1d. at 84.
%1d. at 86.
%|d. at 14

13



56.When Mrs. Littlefield got back to the hospjtddr. Littlefield “was in a wheelchair and
David was sitting in a chair next to hirY."One of the nurses “told §inthat Mr. Littlefield)]
had fallen and they thought he had broken his #ip.”

57.Nurse Merkel told Mrs. Littlefield that “he wgareal, real sorry arkept telling [her] how
sorry he was, that he was walking Shelton #rad he got distracted with another patient
and turned around and in the corner of his éyesaw Shelton fell and he ran and grabbed
Shelton and went down to the floor with hifi.”

58.Mrs. Littlefield stated that “David was ugis’ repeatedly apologized, and was “visibly
disturbed.?®® The Court finds this to be true.

59. Mrs. Littlefield told Nurse Merkel, “Daw, you did everything you could, we do not blame

”

you.” She offered this reassurance becalisese Merkel “was so distraught” about the
fall. 101

60.When asked to describe her relationship vditlrse Merkel, Mrs. Littlefield stated that
“[h]e was very nice, very accommodating. Weuld stand and talk, you know. So we
had a good relationshipg®

61.Alan Littlefield stated that Mr. Littlefieldltked [Nurse Merkel]. That's who he always

wanted to take care of him. He wouldvays say, ‘Have you seen David?’ And | was

like, ‘No, he’s not here.” So hdidn’t have any problems with hint%

91d. at 15.
%1d. at 14.
®1d. at 15.
10019, at 15-16.
101d. at 22.
102|d, at 13-14.
103d. at 30.

14



62.A fall report was authored by Nurse Carlateethough she “did navitness the fall.”
Nurse Carlat used “the information [that] svgiven to her by David Merkel and then she
entered it into the record®

63.Nurse Merkel is now deceased, and “his forweision of events was never provided by
any written electsnic documentation?®

64.Nurse Carlat testified that she did not “ask. Mrerkel if he had beome distracted by
anything while walking,” and that Nurdéerkel did not “offe whether he did®®

65.Nurse Carlat’s fall report stated as followBescription of how the fall occurred: Mr.
Littlefield was walking with walker and standlgsist from LPN. . . . He lost his balance
and LPN assisted him to the floor but was unable to keep him from bumping his head on
the door.0’

66.0n behalf of Plaintiff, Nurse Trahant testdias to the standard of care for nurses when
assisting a patient like Mr. Littlefield in walkif§® Nurse Trahant “did [a] nurse
practitioner residency, primarily irssisted living and nursing home field§*She has
practiced nursing, including rehabilitative nursing, in hospitals and nursing homes in
central Louisiand!®

67.The Court finds that Nurse Trahant was famiigth the standard of practice in a locality

similar to the one where Mr. Littlefield was treatéd.

1041d. at 55.
1051d. at 177.
106|d. at 85.
1071d. at 85-86.
108|d. at 41-42.
1091d. at 40.
104,

111 Arkansas Code § 16-114-206 mandates that the standard,dhiare to act in accoahce with the standard,

15



68.1n Nurse Trahant’s opinion, the standard afecaequired someone b “close enough to
[Mr. Littlefield] to actually touch hin” when Mr. Littlefield was walking*?

69.Nurse Trahant was also of the opinion “that ttandard of care would have required at
least two people to walk with [Mr. Littlefield]:*3

70.Nurse Trahant believed that

Mr. Littlefield should have had swmeone walking behind him with a
wheelchair while he ambulated, but atsomeone that was at standby assist
who could have provided him with tdetstimulation, ophysical touch. In
the event he couldn’t follow instructiores in the event that he lost his
balance or fell, they would gand provide him with assistant¥.

71.Nurse Trahant further elaborated that

[tihey documented that [Mr. Little#id] was impulsive. Impulsivity was
important because the previous therapist had documented that he would
impulsively sit down. So while theyere trying to ambulate him, there
were occurrences where he wouldcbme impulsive and just suddenly,
abruptly sit down. That was veryitizal to my opinion and the reasoning
behind having two people, other thae flact that it was also documented

on at least one occasion that two peapere required to walk with hif®

72.Nurse Trahant stated that she believed thedstrd of care required “one [staff member]
with the wheelchair and orieeside him” because,

if I've got a wheelchairright behind him and I'mtrying to push the
wheelchair and provide standby assistthe event he becomes dizzy or
weak or just impulsively sits down, itgging to be more difficult for me to
manage a wheelchair, Mr. Littlefielde had a Foley catheter, a tubing, at

and proximate cause must be established by means af tegignony “provided only by a medical care provider of
the same specialty as the defendant . . . .” HowewAtkansas Supreme Court struck down the “same specialty”
requirement as a violation of separation of pow@moussard v. . Edward Mercy Health Sys., Inc., 2012 Ark. 14,

at 7, 386 S.W.3d 385, 390. Though a court is not required to make a “same specialty” findirgy oussard, the
Court does find that both Nurseahiant and Nurse Langster were of the same specialty as Nurse Merkel.

12Ty, of Bench Trial (Doc. 30-1) at 4&e alsoid. at 62-63.
1131d. at 44.
1141d. at 42.
151d. at 44.
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least a bag most likely hamgj on his walker and thexiso a walker. That's
a lot to be able to manad¥.

73.0n behalf of Defendant, Nurse Langster testifis to the standard of care for nurses when
assisting a patient like Mr. ttiefield in walking. Nurse Liagster has practiced nursing at
hospitals in various locations in centfkansas, including North Little Rock! Nurse
Langster has experience in tiaegt“[f]rail patientsand dementia patients,” as she “dealt
with them as their bedside caregivarddhen as the overseer of the nurdés.”
74.The Court finds that Nurse Langster was familéh the standard of practice in a locality
similar to the one where Mr. Littlefield was treated.
75.When asked “if Mr. Littlefield was walking véim Mr. Merkel was witlhim and Mr. Merkel
became distracted by something else and &eatiention divert from Mr. Littlefield, you
would agree that that is a bokeof the standard of careRurse Langster answered, “[i]f
he left him, | would agree that wa breach of the standard of car€."She added that if
Nurse Merkel
answered someone else’s questiorvimg still present for standby assist, |
do not believe that to be a breachtloé standard of care. If he heard a

thump and looked to see what it was but did not leave him as a standby
assist, | do not see that as adwh of the standard of cdré.

76.Also regarding the standard of care, Nursadster's opinion was #t, for a patient like
Mr. Littlefield, having a nurse “walking this patient with a rolling walker with a wheelchair

available while standing by to assigas within the standard of car&?

16|,
17]d. at 155.
1181d. at 156.
191d. at 171.
120|d. at 171-72.
1211d. at 161.
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77.Regarding the specific number of staff mergbwho should assist during a walk, Nurse
Langster opined that “ambulating with a wallkerd a person is reasonable” and that she
did “not believe that two people werequired” to assist with walkintf?
78.When asked whether she thought “that oneshasid one operating the trailing wheelchair
would be safer,” Nurse Langster explained:
| don’t think so because most patientsoafall, a fall is very different than
| need to sit down whegeu can use the wheelchairtehave them sit down.

Most people don't fallbackwards. They're nogoing to fall into a
wheelchair that's behind them. $don'’t find that to be more safé®

79.With regard to Mr. Littlefield secifically, Nurse Langster stated:
| don’t think having a separate perswith the wheahair adds any
additional safety to an ambulatorytigat who has proven—particularly in
this case, he has proven his abilitysteengthen his walk. He’s gone from
50 to 100 to 200 over just a few days. He has proven his strength and
ability. 124
80.Both experts’ testimonies were based on their professional opinions. Neither expert (and
neither party) provided documentayidence of the standard of cafe.
81.In the Court’s opinion, the expert testimorggarding the number of hospital staff who
should have walked with Mr. Littlefield is Bquipoise. In light of the competing, equally-
credible, and equally-persuasive expert testimonies, the Court finds that Mr. Littlefield has
not carried his burden of proving that tharstard of care required two or more staff

members—one of whom trailed with a wheelchair—to walk with Mr. Littlefield on

September 6, 2015.

1221d. at 169.

1231d. at 169-70.

1241d. at 170.

125 5ee Tr. of Bench Trial (Rough Draft) at 212.
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82.Both Nurse Trahant and Nurse Langster wier@agreement that the standard of care
required a staff member to stay clos#/tio Littlefield during the walking session& The
Government’s own expert, Nurse Langster, ealedl that it would ba violation of the
standard of care to leawdr. Littlefield unattended?’

83.The Court finds that the United States breakthe standard of care on September 6, 2015
when its agent, Nurse Merkel, “got distracted with another patient,” turned away from Mr.
Littlefield, and ventued far enough away that he had‘tm]n” back to Mr. Littlefield
when Mr. Littlefield fell during the walk?®

84.The Court finds that it is more likely than ribat, if Nurse Merkel had not been distracted
and moved away from Mr. Littledld, he would have been able to prevent or control the
fall and prevent injury. The evidence indicatkat the fall was not do to a “trip, slip,
dizziness, [or] anything like that,” but rathdue to Mr. Littlefield becoming tired and
attempting to sit dowf?® Additionally, the fact that Nurse Merkel was able to “run” back
to Mr. Littlefield and at least try to assist him to the ground dispelsdition that the fall
was from some type of spontus or fast-occurring trip.

85. A doctor’s note taken after Mr. Littlefield fedtated that “now he cannot extend his left
leg without severe pain. Witheck with x-ray of the hip'3® A radiology report made for
the x-ray of Mr. Littlefield’s hip also noted d@h “[n]Jow his left hip is painful with any

movement of the left legt®!

126 Tr, of Bench Trial (Doc. 30-1) at 42, 62-63, 171.
271d. at 171.

128|d. at 15.

1291d. at 86.

301d. at 164.

Bl|d. at 165.
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86.The x-ray taken after Mr. Littlefield’s flaon September 6, 2015 “show[ed] [a] left hip
fracture. 32

87.Mr. Littlefield was transported by ambulanager the fall. Theambulance report stated
that he experienced a “10 b®” pain level “on movement?3

88. Mr. Littlefield had surgeryo repair his broken hip**

89. After the surgery, Mr. Littlefield returned to the one-delta 4iit.

90.Alan Littlefield testified that, after the swry, Mr. Littlefield was motivated to start
rehabilitation activities, but “aime went on, | mean, it was evident that that wasn’t going
to—he wasn't going to be back to what he ws8.”

91. The medical records, however, indicate tMat Littlefield was “waking far in excess of
what he was walking before his fraalr during his post-sgery rehabilitation
exercises®’ The records show that he walkdidtances of 200-300 dé in February
2016138 On March 29, 2016, “[rlighbefore he was dischargedr. Littlefield walked a
total of 454 feet with sindby assistance from staf?.

92.In April 2016, Mr. Littlefield was “releasd from the VA unit’and returned homg?

1324,
133 4.

1341d. at 16.

135 |4,

1361d. at 32.
B71d. at 128.
1381d. at 128-29.
1391d. at 129.
101d. at 74.
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93. After being released from the hospital and me&ng home, Mr. Littléield could only “walk
a little ways.™! Mrs. Littlefield stated that MiLittlefield can only “walk the length of
the living room,” and even this he can do only with assist&ichir. Littlefield has to be
pushed in a wheelchaio the bathroot® or to the cat?* If Mr. Littlefield leaves the
house, he has to be moved by wheelcHair.
94. Mr. Littlefield experiences pain ihis left hip. As an example, Mrs. Littlefield stated that
“[t]he other night” Mr. Littlefield had trouble standing up afteingsthe restroom. “I have
a bar right there, right in fromif the bathroom that he gabhold of and stands up and he
tried three or four times and said [hislt hip hurts so bad. He named the hif$.”
95. She also said “when we go mdj, before he could ride alay. Now we coul ride 10 or
15 minutes and his left hip is hurting”
96. Mrs. Littlefield testified that
his life is completelyover you might say, along withmine. | had to stay
home with him all the time. We cargb anywhere because it's got to the

point where it hurts him to try to get up. We try to ride in the car. Ten
minutes after we're in the car, hemtsito go home becae his hip hurt*

97.Prior to 2015, Mr. Littlefield wagenerally “able to walk witla cane,” and Mrs. Littlefield
stated that “[w]e could ganywhere we wanted td*® When asked to “[cJompare his

activity level and mobility level before thieip fracture with afte” Mrs. Littlefield

141 Id
142 Id

143 Id

144 Id

146 Id

148 Id

149 Id

at 18.

.atl7.
l45|d_

.at 25.
l47|d_
.atl7.
.at9.
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explained, “we went to church every Sundaye went out to eat all the time. You know,
we did things. We’'d get in thear and take a ride to Greétsrry or some place like that,
you know. But not after thatit’'s been over with®°

98.When asked to give his “observation of Jrdad from April 2016 tdhe present,” Shelton
Littlefield Jr. stated tht Mr. Littlefield is

pretty much either bedridden or in blsair. He can’t walk anymore without
assistance. He tends to—I've had the chance to put him in the car and |
have to literally lift him tgput him in the car becagidie can’'t move his left

hip. It's hard for him. His mobiy is basically decreased 100 percent
because he just doesn’t gedand anymore, he can’t on his ows.

99. Shelton Littlefield Jr. stated that his father figalains constantly” of pain “[ijn his hip, in
his back.>2
100. When asked “about [his] dad’s health amawv he has done with his hip fracture and
surgery,” Alan Littlefield stated that

he’s at the point where his independence is completely gone, and he was a
very independent person. He wedhtto go—I mean, there would be
weekends where we would all as a family just get in the car and just drive
on Saturday or Sunday with no placeegfically to head. Now, he is
confined to the chair in the house, can’t get him out any long period of time
because he’s uncomfortable. So it'slefinite change I've seen in him,
especially over the paptobably two, three years now.

101. When asked if he had “obsefdgwhether [Mr. Littlefield i§ in pain,” Alan Littlefield
answered “[y]eah, yeah, | would say so. The reason | say that is because he will shift in
his chair and say his leg’s hurtirgp he’ll have to lean thisay in his chair to try to get

pressure off of his hip'®*

501d. at 17-18.
1d. at 75.

152 |d

1531d. at 30-31.
541d. at 31.
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102. Mr. Littlefield's wife and ®ns testified that Mr. Littlefield is demoralized by the

deterioration in his condition. Mrs. Littlefieldidahat “[h]e’s alwaygelling me he wished
the Lord would just take him” because of his pain and loss of mobitithlan Littlefield
testified that “there have beéimes where [Mr. Littlefield isjust like I'm just done . . .
1% Shelton Littlefield Jr. desibed his father as follows{b]efore all this happened,
nothing bothered himl mean, | rarely heard him complaitbout anything. After all this
transpired, you could tell it had taken dl ton him and he’ll let you know he’s not

comfortable.>”

103. The Court finds that the Seghber 6, 2015 fall, which occed due to the United States’

negligence, resulted in damages tedlato Mr. Littlefield’s broken hip.

104. Regarding damages, the medical records ghatMr. Littlefield experienced significant

pain after he fell and broke his hip. élambulance records show that Mr. Littlefield
experienced a “10 of 10” palavel when he moved immediageadfter the injury, and that

he was treated with fentan{?f Nurse Langster also testified in her capacity as an expert
that the medical recordshew that, “both immediatelyfollowing surgery and then

continuing,” Mr. Littlefield’s pain “has been managed” with pain relievéts.

105. Mr. Littlefield’s pain “has been manag&dth over-the-counter Tylenol” because “Mrs.

Littlefield did not want her husbartd have narcotic pain medicatiotf® Mrs. Littlefield

testified that Mr. Littlefield takes “[o]nlyylenol, by [her] choice” because narcotic pain

155 Id

156 Id

157 Id

158 Id

159 Id

160 Id

at17.

at 30-31.
at 75-76.
at 165.
at 166.
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medication “just threw him for a ép. [She] couldn’t see him that walf* The Court
understands Mrs. Littlefield’slecision. However, the Court finds from this and the
testimony provided by the othdamily witnesses that Mr. Littlefield’s pain is not
overwhelming or excruciating. The Court findattMr. Littlefield has pain often, but it is
manageable.

106. Though Mr. Littlefield’s family ofered testimony about pain and loss of mobility that they
attributed to Mr. Littlefields hip injury, neither expemffered a long-term prognosis
regarding Mr. Littlefield’s hip injuy or future pain and suffering.

107. The evidence shows that Mr. Littlefield walseady suffering from a decline in mobility
prior to his fall (in fact, his declining mdhy was the very reason he was walking with
Nurse Merkel at the time of his fall).

108. The medical records stated that “left lower extremity knee pain” was a cause of Mr.
Littlefield’s difficulty with walking prior to his falt®? In fact, an August 21, 2015
kinesiotherapy report stated that “knee ppirjas the limiting factor for safety and
distance.*®® This indicates that Mr. Littlefielgvas already experiencing pain on his left
side prior to thdall and broken hip.

109. Mr. Littlefield proposes that “[a] fair andeasonable sum for the injuries suffered by
Plaintiff is $400,000.%* In closing argument, Mr. Littfeeld stated that the requested

damages award was in recogmitiof “the pain and sufferg and disability that Mr.

161]d. at 18.
16219, at 51.
1631d. at 50.
164 p|’s Proposed Findings of Fact and Conclusions of Law at 6.
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Littlefield has suffered since” the fdf® The United States pposes a finding of no
negligence, and thus does ndieofa proposed sum of damagdés.

110. The Court finds that Mr. Littlefield’'s 4, current, and future pain and suffering
attributable to the United States’ negligeron September 6, 2015 is $72,000. The Court’s
damages finding reflects the fact that Mr. leifield suffered sevengain immediately after
the fall, had to undergo surgery to repas hip, and has had to take over-the-counter
painkillers to manage his pain “botimmediately following surgery and then
continuing.®®” The Court’'s damages finding also eefis the small but serious change to
Mr. Littlefield’s lifestyle thatis attributable to the fall. Given Mr. Litiefield’s past
illnesses and his current age, igmittedly difficult to determine what is attributable to
the fall and would have been his lifestyle aih without the fall. Without being morbid,
the Court notes that Mr. Littlield has lived well beyond thife expectancy of a male
born in the United States the 1920s. The Court will n@peculate on how long Mr.
Littlefield will last. The @urt finds that approximately $1®0 for each of the last five
years is appropriate. And the Court is adding more year’s worth of money to reflect
the uncertainty of Mr. Littlefield’s lifespan, agell as to compensate for the initial pain

and trauma associated with the fall and surgery.

Il. CONCLUSIONS OF LAW
“The FTCA gives district courts jurisdicin over claims againghe United States for

money damages ‘for injury . . . caused by the negligent or wrongful act or omission of any

165 Tr, of Bench Trial (Rough Draft) at 218.
166 See generally Def.’s Proposed Findings of Fact and Conclusions of Law.
167 Tr, of Bench Trial (Doc. 30-1) at 166.
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employee of the Government whigeting within the scope of $ioffice or employment, under
circumstances where the United States, if a priyarson, would be liabl® the claimant in
accordance with the law of the place where the act or omission occuffedThus, “[t]o
determine the extent of the government’s liabilityder the FTCA,” federal courts “look to state
law.”1®® Damages are also “determined adaayg to the relevant state law’®

“[lln any action for medical injury” in Arkansasthe plaintiff must prove the applicable
standard of care; that the medipeovider failed to acin accordance with that standard; and that
such failure was a proximate c&uof the alleged damagée$y” A plaintiff in a medical malpractice
case bears the burden of proviagmedical provider’'s negligea by a preponderance of the
evidence.’?

“[T]o sustain a claim for medical rigactice” under Akansas law,

a plaintiff must prove, among other elemenlk® applicable standard of care and

the defendant’s breach thereof. The standao@re applicable to a case is defined

by statute as “the degrexd skill and learning ordindy possessed and used by

members of the profession of the meduzle provider in good standing . . . in the
locality in which he practicesr in a similar locality "3

It is well settled in Arkansas “that a plaintifiust present expert teabny when the asserted
negligence does not lie within the [fact-fimd#$ comprehension as a matter of common

knowledge.t’* In other words, an expert is requiredisn the applicable stdard of care is not

1681 ockhart v. United States, 834 F.3d 952, 955 (8th Cir. 2016) (quotiBigridan v. United States, 487 U.S. 392, 398
(1988)); 28 U.S.C. § 1346(b)(1).

189\Whitev. United Sates, 959 F.3d 328, 332 (8th Cir. 2020) (citikipl zof v. United States, 502 U.S. 301, 305 (1992)).
0Wilkinson v. United States, 564 F.3d 927, 934 (8th Cir. 2009).

171 Fryar v. Touchstone Physical Therapy, Inc., 365 Ark. 295, 304, 229 S.W.3d 7, 14 (2006).

172 See, e.g., Webb v. Bouton, 350 Ark. 254, 261-62, 85 S.W.3d 885, 889 (2002).

173 Kaggs v. Johnson, 323 Ark. 320, 324, 915 S.W.2x%3, 255 (1996) (citations omitted).

1741d. at 325, 915 S.W.2d at 256 (citation omitted).
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a matter of common knowledge, and when the [fanctefr] must have the assistance of experts to
decide the issue of negligencé>

Under the Arkansas locality rule,

[a]n expert witness need not be one whs iacticed in the pacular locality, or

one who is intimately familiar with the praa in it in order to be qualified as an

expert in a medical malpractice actiorf,dnh appropriate foundian is established

to demonstrate that the wisgeis familiar with the standaad practice in a similar

locality, either by his testimony or by other evidence showing the similarity of
localities.’®

Arkansas Code § 16-114-206 mandatasttie standard of care, faié to act in accordance with
the standard, and proximate caumsest be established by measfsexpert testimony “provided
only by a medical care provider tiie same specialty as the defant . . . .” However, the
Arkansas Supreme Court struck down the “same alpgtiequirement as a violation of separation
of powerst’’

“Evidence of future pain and suffering andmpanent disability must be established with
reasonable certainty and must not be left up to speculation actarg on the part of the fact-
finder.”’® The Arkansas Supreme Court has “reedrand remanded for a damages hearing”
when the “appellees’ own self-serving testimangs the only proof of the nature, extent, and
permanency of injury™®

As discussed in the Court’s Findings of Fact, and incorporated into the Conclusions of

Law, the applicable burden of care at issu¢his case required at least one staff member to

175 Id

176 Brazeal v. Cooper, 2016 Ark. App. 442, at 5, 503 S.W.3d 829, 833 (quofitgt Commercial Tr. Co. v. Rark,
323 Ark. 390, 401, 915 S.W.2d 262, 267 (1996)).

177 Broussard, 2012 Ark. at 7, 386 S.W.3d at 390.
8MCSA, LLC v. Thurmon, 2014 Ark. App. 540, at 7-8, 444 S.W.3d 428, 433.
1791d. at 8, 444 S.W.3d at 433.
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accompany and assist Mr. Littlefield & he was walking with his walk&® The two experts
who testified to this at trial wefamiliar with the standard of came the same or similar locality.
The Government failed to act@tcordance with that standard whismnagent, Nurse Merkel, “got
distracted with another patient and turned around,” moving far enoughfeomar. Littlefield
that he had to “r[u]n back” when Mr. Littlefield féftt Finally, Mr. Littlefield proved that this
failure was a proximate causelo$ hip injury and theesulting pain, surggr impaired mobility,
and small but serious loss of eyinent of life. The Court concludé¢hat he is entitled to $72,000

as described in the Findingsledict section and incorporatedtins Conclusions of Law section.

CONCLUSION
In accordance with the Findings of Famd Conclusions of Law, IT IS HEREBY
ORDERED that judgment shall be entered HAVOR of Plaintiff Skelton Littlefield and
AGAINST Defendant United Stated America for damages in the amount of $72,000. Judgment

will be entered accordingly.

IT IS SO ORDERED this 6th day of November 2020.

“1-

LEE P. OFSKY ™
UNITED STATES DISTRICT JUDGE

180 The Court also notes that Nurse Merkel had a wheelchair close by when he was walking with Mr. Littlefield.

181 Tr, of Bench Trial (Doc. 30-1) at 15. The Court notes, as discussed in the Findings of Fact and inconpmrated i
the Conclusions of Law, that Mr. Littlefield did not prove ttiet standard of care required two or more hospital staff
members—one of whom trailed with a wheelchair-waidk with Mr. Littlefield on September 6, 2015.
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