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INTHE UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF ARKANSAS
CENTRAL DIVISION

RACHEL SIMS PLAINTIFF

V. NO. 4:19-cv-653

LITTLE ROCK PLASTIC SURGERY, P.A;;

MICHAEL L. SPANN, M.D.; AND KRISTY SPANN DEFENDANTS
ORDER

Pending is Defendants’ motion désmissPlaintiff's second amendembmplaint for
failure to state a clainfDoc. No. 20). Both a response and a reply have been filed, and the
motion is ripe for consideration. For the reasons stated beleuwnadlton is granted in part and
denied in part.

Second Amended Complaint

The folowing factual allegations arekian fromPlaintiff s se@nd amended complaint
(“SAC") (Doc. No. 19). Plaintiff Rachel Simsa registered nurse, began working for Defendant
Little Rock Rastic SurgeryP.A. LRPS)on August 8, 2012DefendantDr. Michael Spann
owns LRPS, ad Defendant KristySpann is the business manager of LRPS.

As part of her employmeridr. Spann directed Plaintiff to create a Shutterfly photobook,
anongoing project that he knew would require Riidii to “take thephotos using her personal
phone and tresmit themto her personal email, whie@nabledher to devote aftelnous time to
work on the poject while also utilizindhigher quality graphicsvailable on her phone.

During her timeat LRPS LRPSfailed toproperly conpensate hershewas paid in both
hourly wagesand commissios—andfailed to appreciate her “her outstanding cdnibution to
the cinic.” LRSD withheld moneyrom Plainiff’s paycheck without é&r consentreducecher

work scheduleandaltered her commissioreale. Furthemore,Plaintiff alleges that Dr. Spann
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sexually harassed her by making inappropriataroens about her breasts and legs, asking her
andanother female emplogéwho is better in bed,” anthaking comments liké'l can’t say
what | want thanks to Matt Lauer.”

On June 27, 201®laintiff told Dr. Spann thathe was regningeffectiveJuly 19". At
some point thereafter, Dr. Spann asked her to signx@hAgreemeritthat would have required
Sims tobe subject to liquidated dages. WheRlaintiff refused to sign, & enddate was
moved up to July 15, 2019. Her last paycheck was about $E£88@an it stould have been.

Immediatelyafter she left RSD, Defendants begaattempting to divert business from
Plaintiff andto destroy her professional reputation. First, on August 12, 2019, Dr. Spann and
LRPS filed acomplaintagaing herwith the Arkansas &&te Board of Nursing containing false
allegations thashe hadmproperly accesseahd downloadd private kalth information of
LRPS patientand contacted the patients and shared thi@rmationwith third partiesin
violation of HIPAA. Tha investigationis pending.

Second, on September 13, 2019, Dr. Spann wrote a letter to his patients and others, some
of whom had never been patients of Defendangking these samel@djations andnore against
Plaintiff, knowing the allegabins were false. She alleges that whileligenot use henamein
the letter,"any patient reviewing it would almost cartly be able to identify [her]” given the
staff of only four fulltime employees and thiening of her leaving LRPSPlaintiff was
contacted byormer patientsfriends, colleagues, and family members who leaafi¢de
statementsconnected them to hemd contacted helrAmong the false statements deain the
letter werethe following: (1) ‘atthe conclusion’ of an investigation in&nm's improper
actions, LRPS terminated hemployment; (2) afterSim's empbyment separation, she had

access to patieritsonfidential information in violation of the law; and (3) Sims obtainie “



Clinic’s log-in information for on®f thevendor accounts.

The day the letter was maildgristy Spann sent pressrelease cotaining thefalseand
disparagingllegationsagainstPlaintiff which was broadcavy KATV (and published on its
socialmedia platformsand about whiclrkansas Maey& Politics published arrticle on is
website.

Plaintiff further alleges thah the diys before she left LRPS, Defendants accessed her
personal email account witholer aithorization ad deletel emails after they were transmitted
butbeforeshe couldead them.Then, months after her employment end2efendantsook
control of hempersonal Instagramccount without her authizationby changirg her passwal
andremoving all posts to her account. In doing this, they took possessionRibaikiff's
personal photographs avell as thosef patients at the alic where she now work®efendants
thereby improperly accessed her messages after the messages were semelilaineiff
reviewed them, preveing her from receivinghew messages orsessing stored messages,
including those from new patients requesting appointsneith her. Plaintiff alleges that all of
these actions by Defendamtsused her teuffer busines losses.

From thesdactual allegations?laintiff makesthe following two claims based on fede
law: unlawful access to stored commurticas in violation of 18J.S.C. 88 2701 and 2707; and
interception and disclosure of electroebommunicationg violation of 18 U.S.C. 88 2511 and
2520. Her remaning ten claims are based on state:ld@famaibn, tortious interference with
contradual relations or businesspectancy outragejntrusion uporseclusionfalse light,
conversion, computer trespasexual harassmeit violation of Ark. Code Ann. 8§ 16-123-101,
et seq.failure to pay last payduk, and failure to pay all commissionsAll the parties are

residens o Arkansasjurisdiction is predicted on thexistence of a federal questiand



suppkmental jurisdigon over thestate law claims

Legal Standard

A complaint must contain “a short and iplatatement of the claim that the pleader is
entitled to relief’to survive a motion to dismiss under Rule )@pfor failure to state a claim
upon which relief can be granted. Fed. R. Civ. P. 8(a)(2). Thplamt must give the
defendant fainotice of what the claim is and the grounds upon which it rests asidafsa
contain sufficient factual matter, accepted as true, to ‘state a claimetiatheli is plausible on its
face.” Ashcroft v. Igbalb56 U.S. 662, 678 (2009) (quotifigvombly,550 U.S. at 570). “A
pleading that offers ‘labels and conclusions’ ofoanulaic recitation of the elements of a cause
of action will not dold. When considering a otion to dismiss for failure to state a claittne
Court “assumes all facts in the complaintae true and construes all reasonable inferences from
those factsnost favorably to the complainan¥linnesota Majority v. Mansky 08 F.3d 1051,
1055 (8th Cir. 2013).

Federal Gaims

Staed G@mmunications At. First, the Court willaddress the two federal claimis

Count VII of the SACPIaintiff alleges violatioa ofthe Stored Wire and Electronic
Communications and Transactional Records AccesstiAet $taed Gommunications At,” or
“SCA"), 18 U.S.C. 88 2701 and 2707. Pursuant to 82f&lAct is violated when soaone
“intentionally accesses without authorization a facility through which an electronic
communication service is provided” or “intentionally exceeds an aattimn toaccess that
facility” and in either insince,'thereby obtans, dters, or prevents authorized access to a wire
or electronic commicationwhile it is in electronic storagé18 U.S.C. §2701 (emphasis

added; Anzaldua v. Ne. Ambulaa & Fire Pra. Dist.,, 793 F.3d 822, 838 (8th Cir. 2015).



Section 270allows a cvil actionto be brought for a violation of 82701 when the violatios wa
knowing or intentional.

Electronic storage is defined by tB€A as“(A) any temporary, intermeglie storagefaa
wire or electronic communication incidental to the electronicstrasson thereof; andR) any
storage of such communication by an electronic communication service for purposdaipf bac
protection of such communication.” 18 U.S.C. § 2510@)/)(B). In Anzalduathe Eighth
Circuit held thatheunsentdraft of an emaillid notqualify as a an electronic communication
under the SCA “because the email had not been sent, its storageGmdheerver was not
“temporary intermedia¢,” and “incidental 6 the dectronictransmissiorthereof’ In so holding,
the court cited a case from the First Circuit and oo fthe Southern District of New Yof&r
the propositionthatan email thahasbeen sent but nget retrievel doesqualify as an electronic
communication in temporary, intermediate storage:

United States v. Councilma#18 F.3d 67, 81 (1st Cir.2005) (en ba¢f@he first

category ... refers to temporary storage, such as when a message sitsailan e-

user'smailbox aftertransmission but before the user has retrieved the message

from the nail server.”);In re DoubleClick Inc. Privacy Litig154 F.Supp.2d 497,

512 (S.D.N.Y.2001) (“[The SCA] only protects electronic communications stored

‘for a limited time’ in the ‘middle’ of a transmission, i.e. when an electronic

communication service teporaily stores a communication while waiting to

deliver it.”).

Anzaldua v. Ne. Ambulance & Fire Prot. Djst93 F.3d 822, 840 (8th Cir. 2015).

Plaintiff allegestha Defendant@accessed her Gmatcount and altered or deleted emails
stored there and alsc6mmandeered” and deleted large portionsesfinsagram acount. She
further alleges that Defendants “received, read, saw, or reviewed” the emaistagutdm

messges“while they were stored in temporaiptermediate storage incidental to tramssion”

and before she had read them, and that the communicatoeasstored for backup protection.”
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For purposes of stating a claim pursuant to Rule {&)(bplaintiff s allegatiorsuffice, and the
motion to dismiss this claim tenied

Federal Wiretap Act.The second federal clajrassertedn Count VIII ofthe SAC is for

violations of 18 U.S.C. 88 2511 and 254Gl FederalWiretap Act Section 2511 forbids a
person fronmintentionally interceptinganyelectronic communicationsSection2520 provies a
civil action for anyone whose communications were obtained in violatidredféderal Wiretap
Act.

The term‘intercept”is defined by the Faeral Wiretap Act as the “aural othe
acquisition of the contents of any wire, electronic, or oral communication through theamse of
electronic, mechanicabr other deice.” 18 U.S.C. § 2510(4). e term “electronic
communication” includes “any transfer of signs, signals, writimgages, sounds, data, or
intelligence” that is insmitted by a “systn that affects interstate or foreign commerde.”8
2510(12). While the Eighth Circuit has not spoken to the iss{gdyéry circuit court to have
considered the matter has held @watintercept’ under the Act must occur contemporaneously
with transnission.” Luis v. Zang833 F.3d 619, 627 (6th Cir. 2016) (quotatiarks omitted).
See also Henson v. Howard ¥niNo. CV 19-2734 (JEB), 2020 WL 619858*3 (D.D.C. Feb.
10, 2020).

In support of this claim, Plainfifilleges that Defendantsommandeerelder Instagram
account and inteeptedandreceived electronic meages intended for hergrevering her from
receiving or reviewing the messages. 3imther allegeshat Defendants “intercepted, and then
receivedread saw, or reviewed both email messageslasthgrammessages thatere
intended for Plaintiff’and that she has not seen or received the messdglestiff does not

allege thathe interceptions were contemporanewnith the transmission of thoseessages
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Her allegations that Defendartistercepted’and receivedhe Gmail andinstagranmessages
intended for her is not sufficient to state a claim under the Federal Wire Tapaiendants
motion to dismiss this claim is granted.

State Law Clams

Defamation To provedefamation n Arkansasequires grivate indvidual to provethe
following: (1) thedefendant made a defamatory statement of fact; (Aylémification of or
reference tglaintiff in thestatement; (3) the statement was pulelddby the defendant; (4)he
defendant was at fault for the publication; (5 statement was false; and (6) phentiff
sustained damages as a result of the stateierthport Health Servs., Inc. v. Owerl$8
S.W.3d 164 (Ark. 2004)

Plaintiff bases &r demation claim on tleewritings undetaken by Defenaints. kst is
the formal writtercomplaintthatDefendants made to the Arkansasé&tdursirg Board (the
Nursng Board”). The second is the September 13, 2019 letter Defendants gatients ad
“others.” The thirdwriting is the pressreleasealso dated Sgember 13, 2019.

In her SAC Plaintiff alleges that thiollowing statemergtin the complaintade to the
Nursing Boardare false that she egagedn a“systematic process ohproperlyaccessing,
copying and downloading” comprehensRHEI informationof LRPS patients; that Plaintiff
impermissiblyaaqquired information “in excess of 5,000 eeits’; and that she had been sharing

the PHI withunauthorizedhird partiesThe letterwritten by Dr. Spann and sent to over 6,000

1 In support oftheir motionto dismiss, Defendanggtachas exhibitsopies ofthe lette and the
press releas€éDoc. No. 21-1 and 21-2Plaintiff asks theCourt not to consider these documents
until both parties “have the opportunity to offer evidence supporting their respeditionsy

As thesedocuments arelearlyembraced by the SAC and her claims rest upon thesy are
proper for theCourt toconsiderin this motion to disnss. Neubauer v. FedEx CorB49 F.3d

400 (8th Cir. 2017).



individuals contains the follong statementthat Plaintiff challenges as faldbat LRPS
discovered that “reports, images and other informationtaining Protected Health Information
(PHI) of “severdl patients hadbeen dowrdaded byone of LRPSS nurseso her personamail
without the knowledge or consent of LRR&er tie PHI breach was discovered and
investigated, the nurse was terminated; andtbieahurse also hd@btained the Clinic’s log-in
information for one of the vendor accountgiich gave her access to furti®tl. The press
release contained these same statements.

The first argumenDefendant asserin support of their motion tdismiss the defamation
claimis, that to the extent that any statamhthey made wadefamatory, thetatements were
covered byqualifiedprivilege. Under Arkansas law, wherstatements covered by qualified
immunity when itis made in good faith upon any subjecsgtter in whit the person making the
communication has an interest or in reference to which he has a duty, and to a person having a
corresponding interest or duty, although it contains matters which, without such privilege, would
be actionable.”"WalMart Stores, Inc. v. ée 74 S.W.3d 634, 653 (Ark. 2002). The Court in
WakMart went on teexplainthat the qualified privdge“must be exercised in a reasonable
manner and for a proper purpose and that the immunity does not extend to irrelevant defamator
statements that hawo relation to the interest entdleo protectiohand that it is lostif it is
abused by excessiyiblication; if the statement is made with malice; or if the statement is made
with a lack of grouds for belief in its truthfulnessld. at 654.

Whether a qualified privilege covers tatkementhallengedhs defamatoris a fact
guestion.ld. As itis an affirmative defense, it is not the Plaingfburden to prove or defend at
this staye of tte litigation. Furthermore, Defendants assume $abid are not alleged in the

SAC, such as that the information contained on her phontaioea “protected health



informatiori’ that“would solely be for the purpose of patiergdtment oby Dr. Spann” and
thattheHIPPA breach affeted 500 or more individualaigd may have affected mdirean 1,000
individuals). The SAC only alleges tHat. Spann directedPlaintiff to create &hutterfly
photobook for which she took photos on her personal phtimere is nalescriptionof what is
in the photos or how many patientsaify, were included in the photobooka addition,the

SAC alleges that the claimel@famaory statements were sentdeer 6,000recipients some of

whom were not currently and had never been patients of Defendants; the September 13, 2019

letter only states thatéhPHI of*severdl patients hd been downloadedThe motion to dismiss
the defamation claim based on thefense of qualified immunity is denied.

Defendants also movier dismissal othedefamation claimfor failure toallege each of
the requige elements.Defendants arguthatPlaintiff has nosufficienly pleaded threef these
elementsHirst, Defendants argue that Plaintiff failsgafficienty allegedthat theywere atfault
in the publication. Tis argumenis based on the defense that Defent’s had qualified
immunity for the statements that they madis stated abovehis theory rests upon factkat are
not alleged and are not properly before the Court.

SecondDefendantsasset that Plaintiff has nosufficienly alleged thathe statements
were defamatorgr disparagingince they argue the content they publishedhs reqired under
federal law. Whether the challenged statements wep@red bylaw does not address Plaintgf’
burden to state her claim for defanoati butrathergoes to proof oDefendang’ affirmative
defenseThe allegations in the SAC asefficient to show that thehallenged statements were
defamatory or disparaging in that LRSD accused her of brg#kanlaw and illegally accesgin

PHI and sharing it with third parties.

Third, Defendard arguethat Plaintiff s allegationsas to her damages are insufficient



The Arkansas Supreme Court has stated*thplaintiff must establish actual damage to his
reputation, but the necessary showing of harslight.Calvary Christian Sch., Inc. v.
Huffstuttler, 238 S.W.3d 58, 69 (Ark. 200Qjiting Ellis v. Price,990 S.W.2d 543 (Ark. 1999).
A plaintiff can satisfytheir burden of proof burden by establishthgtthe defamatory
statementsvere communica&d to other individuals andere detimentalto plaintiff's
relationships withthose individubs; proof is not required of actual out-of-pocket expenkesat
69. Hee, Plaintiff has allegethatDefendantsactions, including making the allegedly
defamatory statementisave resulted in “aharp deche in business in her new positiith
Franks Dermatology.” (Doc. No. 9, 1 47). This allegati®emae than conclusory and is
sufficientto showdamage

Fnally, Defendantsnention in tkeir motion to dismiss Plaintifé defamatia claim that
she wa not identified by namen the letter or the@ress releaseThe SAC contains allegations
that the challenged statements were clearly in reference,tashevidenced by the number of
people who contacted her after the statements were refe®aahtiff hassufficiently alleged
each of the eleemts necessary to state a claim for defamation.

Tortious Interference with Contractual or Business ExpectaAaglaim for tortious

interference with a business expectannger Arkansas lanequiresproof ofthese elemats: (1)

that the plaintiff had abusiness expectancy with arthparty; (2)the defedant knew of the

2 SeeTholen v. Assist Am., IndNo. 19-1290, 2020 WL 4375034 (8th Cir. July 31, 2020)
(analyzinga defamation claim und&iinnesotdaw with an identification element similar to
Arkansass that the*allegedly defamatory statemeémhust refer to some ascertained or
ascertainable person and thatgoer must béhe plaintiff.’) and 114 Am. Jur. Proof of Facts 3d
513 (Originally published in 201@giting Restatement (Second) of Torts 8§ 564, cmt. dt)ig‘l

notnecessary that th@aintiff be specifically named in the communication to be defamatory, but

it must be clar to those who know and are acquainted wittpthmtiff that the defamatory
statement was directed to him or Rer

10
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expectancy; (3) the defendantentionallyand improperlynterfered and caused a breach or
termination of the expectandi) the plaintiff sustained damages as a resBHptist Health v.
Murphy, 373 S.W.3d 269, 281-82k. 2010).

Defendarg argue that their actions wemet improper on the basilsat theywere
required by federal and state l&ovreportto patientgshe risk to thee PHI. As discussed above in
connectim with thedefamation claimnpeither the allegations ithe SAC nor the exhibits
attached to the ation to dismiss establighat the statemeniblicizedby Defendants were
legally requiredo besent to eithe6,000 individuals or published inpaess releasellaintiff
has alleged that after shefttemployment with Defendantshe used hgyeronalInstagram
account for business purposes, including scheduling appointments with new and existing
patients She further alleged that when Defendants took over hiaighasn accourdnd changed
her passwrd, she lostrequests for appointments that were intercepted by Defendlaistiff
has sufficiently pleaded that Defendaratctedimproperly and inteieredwith her business
expectancy.

Defendarg also argue tha®laintiff’s failure to state that shhad a business expaecy
with any specific patient is fatal to her claim of tortious interferemiaintiff will eventually
hawe to provide proof of specific clients or apponens that she lost as a result of Defants
actions Apprenice Info. §s., Inc. v. DataScout, LLLG44 S.W.3d 39, 43-4#(k. 2018). She
allegesthat both new and old patients had sent her scheduling regizebisagram that she
never receivetbecauseDefendantsintercepted them and changed her password, which the
Courtrecognizes mabke difficult to prove. Howeverhe SAC containsallegatonssuficient to
establish that Plaintiff had a business expectancy with third parties thaid@efts wee aware

of and improperly interfered wi.

11



Outrage. Aplaintiff mustprove four element$o establisha claim foroutrage, or
intentional infliction of emotinal distress under Arkansas law: (1) the defendant intended to
inflict emotional distress oh®uld have known that emotional distresss the likely result of its
conduct; (2) the defendant's conduct was extreme and outrageous, beyond all possiblefbounds
decency, amh utterly intolerable in a civilized community; (3) the defendant's conductddhs
plaintiff emotional distress; and) the plaintiff's emotional disss was so severe that no
reasonable person could be expected to endeoitkett v. EsseX841 Ark. 558, 563-64
(2000). The Arkansas Court of Appeals has describediittias a“disfavoredclaim” and an
“extremelynarrow tort, rarely recognized inrfkkansas caselawSawada v. Walmart Stores, Inc.
473 S.W.3d 60, 69AFk. App. 2015} Silvermarv. Vill., No. 5:17CV00329 JLH, 2019 WL
2881586, at *8 (E.D. Ark. July 3, 2019) (quotikigAdams v. Curnayr239 S.W.3d 17, 22 (Ark.
App. 2006)).

The followingare casethat refusedo find the tort of outrage underlkansas law

Smith v. American Greetings Corf04 Ark. 596, 804 S.W.2d 683 (1991) (an
employer threatening his employee, hitting the employee, and then firing the
employee for “provoking a figh); Ross v. Pattersor307 Ark. 68, 817 S.W.2d
418 (1991) (a doctor who developed a substance abuse problem with drugs and
alcohol treating a pregnant patient while suffering from addiction, then being
unavailable at t#time of the child's birth as a wdisof the substance abuse
problem);Kelley v. Ga-Pac. Corp,. 300 F.3d 910 (8th Cir. 2002) (a supervisor
providing an employee's 19ear-old daughter with narcotics, taking heratstrip
club, and watching her danceptess);andCrockett v. EsseX841 Ark. 558, 19
S.W.3d 585 (2000)a funeral director engaden the following behavior: urging
paricipants in the funeral to hurry and to shorten the funeral service at the funeral
home; driving the hearse to the grave & excess of sixtfive miles perhour,
thereby leaving mourners who otherwise would hatended the burial service
behind; acting annoyed during the burial service and hurrying the burial service
along; putting a disabled family member in anotherifamember's car and
driving that car over graves and gravestones; and the funeral director talking on
his cell phone for an extended period of time during the funeral service).

12



Cannady v. St. Vincent Infirmary Medir., 537 S.W.3d 259, 267 (Ark. 2018) (fn. 1 of dis$ent
Assuming the truth of the allegations of the SAlt&se fact&all far short of conduct that was
extreme and outrageous, beyond all possible bounds of decency. Counsel should carefully
considerthe corniext of existing lawbeforefilin g suit on the basis dlis exceptioally narrow
and disfavored tortThe claimfor outrages dismissed.

False Light In support of her claim for false light, Plaintiff alleges that Defendants’
letter to formepatients‘and others’as well as the pssreleasehey submitted ere“replete
with false and disparaging statements about Sivhich placed her in a false light before the
public. Theclaim of false light;'hastwo essential elementthe complaining party must show
(1) that thefalse light in which he was placed by the publicity would be highly offensive to a
reasonable person, and (2) that the defendant had knowledge of or acted in reckless disreg
to the falsity of the puidized matter and thialse light in which the plaintiff wouldbe placed.”
Sawada v. Walmart Stores, Ind73 S.W.3d 60, 68—69 (Ark. App. 201(B)ting Dodrill v. Ark.
Dem. Co,590 S.W.2d 840, 845 (Ark. 1979Jhe secon@&lementrequires proodf actual
malice;"[t]here must be sufficient evidence to permit the conclusion that the Defendant, in fact
entertained serious doubts as to the truth of his gatidn” Dodrill at845 Dodson v. Dicker
812 S.W.2d 97, 99 (Ark. 1991). In additionthe@se two elenms, Plantiff must prove thatlse
suffered damages that were proximately caused by Defendants’ adiidndvodel Jury Instr.,
Civil AMI 423. Damages can include recaydor humiliation, embarrassment, and mental
anguishregardless of thpresenceof any physical injury. Arkansas Law Of Damages § 33:11
(citing AAA T.V. & Stereo Rentals, Inc. v. Crawl6y9 S.W.2dL90(Ark. 1984)andOlan Mills,
Inc. of Tex. v. Dodd353 S.W.2d 22 (Ark. 1962))

Defendarg arguehat Plaintiff hasot allegedany damages and also that the publicized

13
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matter does natlentify Plantiff. Defendants also state that they belietrexistatemets they
made ad that they had a duty to report what they did. However, as previously stated, the
complaint sufficiently allges that Defendants gapablicity to amatter concernin@laintiff
from which she waseadilyidentified by numerous peopésen though she was natantifiedby
name Plaintiff also alleges that as a result of the statemehésexperiencea sharp ddme in
her business. Furthermore, BAC allegeghatand wasontactedoy manyfamily members
andformer patientsfter the leaned of the statemts, which allows theslasonable inference
that Plaintiff suffered somembarrassmentThe motion to dimiss the false light claim is
denied.

Conversion. To prove a claim foonverson, Plaintiff mustestablish thaDefendang
“wrongfully committed adistinct act of dominiochover her property in a manner that vaas
denial of @ is inconsistent witmerrights. Integrated Direct Mktg., LLC v. May#95 S.W.3d 73,
75 (Ark. 2016). Arkansas allows conversion claims basedntargible propertysuch as
electronic dataf the actions of the defendant are in denial of or inconsistent with the rights of
theowner or person entitled to possessioimtegrated Direct Mktg., LLC \May, 495 S.W.3d
73, 76 (Ark. 2016) Plainiff has suficiently alleged heclaim of conversion.

Computer Trespass.Plaintiff alleges that Defendants comtadcomputertrespass

pursuant to Ark. Code ann. 88 5-41-1@).3 This statutemakes it a crimé a person
“intentionally and without authorization accesses, alters, deletes, damagesysjer disrupts
any computer, computer system, computer network, computer prograntebrldawo
sentences Defendants argue tHiaintiff failed to specifywhat email, data, or computer

Defendants are alleged to have acog$dailed to allegehe cortents of the email, and failed to

3 Ark. Code Ann. § 5-4:06 permits a civil action for a violatiaf this statute.
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show how she was injuredefendats propose too high a burden of proof at this stage of the
litigation. Plaintiffallegedthat Defendantstentionally and without authorization accessed both
her personal email account and her Instagram atcinat Defendants deleted emails
interceptednstagram mesggs and changed the password on her Instagram account so she
could no lomger access;itand that she suffedlea“sharp decline” in business at her new job.
These allegations are sufficieiot state a claim for computer trespadee Jenkins v. APS Ins.,

LLC, 431 S.W.3d 356, 362 (Ark. 2013).

Sexual Harassmen®aintiff's claim for sexual harassmeantthe form of a hostile work

environmenis braught pursuant to the Arkansas Civil Rights Act of 1993, Ark. Code Ann. § 16-
123-101 et seq Courts look taases interpretingitle VIl when analyzingArkansas sexual
harassmentlaims Island v. Buena Vista Respft03 S.W.3d 671, 675-76 (Ark. 2003).
Plaintiff must prove the following to prevail dhis claim (1) that she is a member of a protected
group; (2) that she was the subject of unwelcome sexual harassment; (athsdlanexus
existed between the harassment and protected group statihsit (#arassment affected a term,
condition, or privilege of employment; and (5) that her employer knew or should have known of
the harassment and failed to take prompt and effective remedial adtes v. Casey's Mktg.
Co,, 886 F.3d 730, 735 (8th Cir. 2018). Regarding thetfoelement“the conduct must be
sufficiently severe or pervasive to create anremvnent that a reasonable person would find
hostile or abusive and thattually altered theonditions of the victim’s employmenttiales v.
Caseys Mktg. Co, 886 F.3d 730, 735 (8th Cir. 201@)ting Crist v. Focus Homes, Incl22
F.3d 1107, 1111 (8th Cir. 1997)).

Thestandards for estblishing a hostile-work environmenain are demandingndthe

Supreme Court has tasked district and appellaigsto filterout complaints thatlo not rise to
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the level of actionable harassmefeeAl-Zubaidy v. TEK Indus., Inc406 F.3d 1030, 1038 (8th
Cir. 2005) (quotindg-aragher v. City of Boca Ratph24 U.S. 775, 788. (1998). “In determining
whether the conduct is sufficiently severe or pervasive, we look to the totality of the
circumstances, including th&équency of the discriminatory conduct; its severity; whether it is
physically threatening or humiliating, or a mere offensive utterance; and whathezasonably
interferes with an employee's work performaticBuncan v. Gen. Motors Cor@B00 F.3d 928,
934 (8th Cir. 2002) (quotingarris v. Forklift Sys., Inc.510 U.S. 17, 23 (1993)).

Plaintiff alleges thasexually suggestiveomments mad her by Dr. Spann during her
time at LRSD created a hostile wakvironment The SAC attributethe following comments
to Dr. Spann Plaintiffs “boobs look goodn that shirt and other comments about her breasts;
Plaintiff was“making [him] think inappropriate things'askingPlaintiff and her female
colleague “who is betten bed”; and “now, don’t go Mat.auer on me,” ofl can’t say what |
want thanks to Matt Lauer.” (Doc. No. 1915.) She say®r. Spann knewthis treatmeritwas
unwelcome—without allegingany facts to suggest this knowledge—#matwas“unrelenting.”
(Id. at § 16).

Thesecommens do not rise to the level of actionabledssment as it has been analyzed
by the EighthCircuit, which has recognized that not all condibett is“well beyond the bounds
of respedul or appropriate is nonetheless insufficient tolateTitle VII.” Paskert v. Kemna
ASA Auto Plaza, Inc950 F.3d 535, 538 (8th Cir. 2020)he court inPaskertreferencedwo
othercasesas summarized bylcMiller v. Metrg 738 F.3d 185, 188 (8th Cir. 2018)here
inappropriate conduct did not establish actionable condud@umtan v. General Motors Corp.
300 F.3d 928, 931-3&™ Cir. 2002), a supervisor sexually propositioned [the employee],

repeatedly touched her hand, requested that she draw an image of a phallic object taatemonst
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her qualification for a position, displayed a poster portraying the plaintiff as thedgmeand
CEO of the Man Hater’s Club of America,” and asked her to type a copy of a ‘He-MeeiWom
Hater's Club’ manifesto Theseactionsfacts wereheld na suficiently severe or pervasive
enough to state a hostile work environment. Likewise, the coug@nand v. Area Resources
for Commuity and Human Serviceundthat“even more outrageous conduct, including
graphic sexual propositions and even incidental unwelcome sexual contact, did nohestablis
severe or pervasive conduct sufficient to be actiondd®liller at 189 (citingLeGrand 394
F.3d 1098, 1100-03 (8th Cir. 2005)).

Plaintiff cites to two district court cases in which the court detiedlefendarg motion
to dismissclaims of sexual harassme8harbine v. Boone Expl., IndNo. 09CV-1025, 2010
WL 892117 (W.D. Ark. Mar. 9, 2010) arigriver v. Big Daddy's on the Landing, LL.8o0. 4:13-
CV-76 CEJ, 2013 WL 1720965, at *1 (E.D. Mo. Apr. 22, 2013pintiff argues that the
allegationsshe makes are moreregious than the allegations that survived motionsgmigdisin
those cases. The Court disagre@sSharbinethe plaintiff alleges thdther male ceworkers
used crude and profane language around her and in reference to her” indlediatks about
[the plaintiffs] genitals and what they would like to do to heaigexual manngalso that
male ceworkerexposed himself to heSharbineat *1. Theplaintiff also allegedhat she
complained about this behavior to her supervisor but no action was takieriver, the paintiff
alleged that a cowker “touched her breasts and buttocks, rubbed his body against her, and
made explicit sexual commentscademands for sexual favor®tiver at *1. She further
alleges that when she complainedvio imanagers about the behavior, she was toldeal“with
it” and that she “should not come to work looking so sexg.”

The statement®laintiff atiributes to Dr. Spann in her $Aare not as @ggiousas those
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found inSharbineandDriver. Also, unlikethe plaintiffs in those cases, Plaintiff does not allege
that she complained about the comments Dr. Spann is alleged to have unrelerdaoigly
Finally, Plaintiff does nballege that these statementgeasonably interfered with her work
performancewhich is fatal to her claimThe motion to dismiss the sexual harassment claim is
granted.

Faiure to Pay Last PaycheclPlaintiff seeks an award sfatutory penalties in the

amountof doubke her wages owedlt not paid pursuant to Ark. Code Ann. 8§ 11-4-4Tkis
statuterequires an employer that discharges an employee to phag @&inployees wages due by
the next regular payday treemployer shall be liable to the employee for doublenthges due.
In support of thiclaim, Plaintiffalleges that LRPS made unlawful deductions from Plaistiff’
final paycheck and that the final paycheck did not include all of the commission and hourly
wages she was owe&he further alleges that spiteof her formaldemand, LRPShas failed to
pay ter the rest of she is owedin support otheir motion to dismisthis claim, Defendargt
simply argue against the allegations, statimat “[a]l of [Plaintiff's] wages and commission due
were on the final pacheck? Defendants motion to dsmiss tle claim for statutory damages for
failure to pay her all her wagesie is denied.

Failure to PayCommissios. Plaintiff conce&les in her response that she is not entitled to

statutory denagespursuant to Ark. Code Ann. § 4-70-306 for Defendafdilure to pay her the

commissionshe alleges she is owddefendants’ motion tdismiss this claim is granted.

4 The Court consideregismissing thisauseof action on the basisf Plaintiff’s allegationthat
shevoluntarily resigned rather thahat she was dischargesieeKrippendorfv. Mitchell No.
4:05CVv00888 JLH, 2006 WL 8445171, at *3 (E.D. Ark. Mar. 1, 2008yKansas law is clear
that an employee whaugs his job is not entitled to the statutory pendjt However Plaintiff
alleges that heroluntarydeparture date was unilaterallyowed up when she refused to sign an
exit agreement and the Septber 13, 2019 letter and press askewhich the Couris
considering, state that the nurse was terminated.
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Conclusion
THEREFORE the motion to dismiss (Doc. No. 28 GRANTED in part and DRIED
in part. The motio to dismiss igrantedas to the claimfor violations of theFederaWiretap
Act, outragesexual harassmerdnd for violations of Ark. Code. Ann § 4-70-30Bhe motion
to dismiss igleniedas to the remaining claims, leaving Plaingf€laims forviolations of the
Stored Communication&ct, defamationtortious interference with a business expectancy
conversion, computer trespasgilation of § 11-4-405, and intrusion upon seclusfon.

IT IS SO ORDEFED this 8" day of August, 2020.

UNITED 47ATES DISTRICT JDGE

5> Dismissal of this claim was natguedn Defendantsmotion to dsmiss.
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