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INTHE UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF ARKANSAS
CENTRAL DIVISION

CHERYL BOLDEN, individually and on

behalf of all otherssimilarly situated PLAINTIFF

V. Case No. 4:19-cv-00802-K GB

SHARON CALLAHAN DEEENDANT
ORDER

Plaintiff Cheryl Bolden bringshis action against defend&siaron Callahan (Dkt. No. 1).
Ms. Bolden alleges that Ms. Callahan failedoty her and other similarly situated commission-
based cosmetologists lawful minimum wages and overtime wagaslation of the Fair Labor
Standards Act (“FLSA”), 29 U.S.C. 8§ 216(I8t seq. and the Arkansas Minimum Wage Act
(“AMWA"), Arkansas Code Annotated § 11-4-2(dt, seq (Id., 11 1-2, 56). Before the Court is
Ms. Bolden’s motion for conditioha@ertification, for approval andistribution of notice, and for
disclosure of contact inforrtian (Dkt. No. 4). Ms. Callahan responded to the motion (Dkt. No.
6). For the following reasons, the Court grantgart, and denies, in part, Ms. Bolden’s motion
for conditional certification, for approval amlistribution of notice, antbr disclosure of contact
information (Dkt. No. 4).

l. Factual Background

In her sworn declaration, Ms. Bolden avérat she was employed by Ms. Callahan as a
commission-based cosmetologist from appr@tely November 2017 until April 2019 (Dkt. No.
4-7, 1 3). Ms. Bolden states that Ms. Callabbams and operates a hailon in Russellville,
Arkansas id., T 4). Ms. Bolden states that Ms. Callahan hired her and other cosmetologists to
provide services and perform other dutiessupport of Ms. Callalés business operations,

including styling customers’ liracleaning the salon, maintamng inventory, and performing other
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tasks as directed by Ms. Callaharsimpport of her business operatioltk, (1 5-7). Throughout
her employment with Ms. Callah, Ms. Bolden avers that siverked in excess of 40 hours per
week in almost every week of her employmenliess she was sick, on vacation, or otherwise on
leave (d., 1 8). Ms. Bolden claimthat she knows other cosmetgists worked hours similar to
hers because Ms. Callahan set out their work schedules and because Ms. Bolden observed other
cosmetologists working the samesimilar hours that she workeldi(, T 9).

During her employment, Ms. Bolden assertat ths. Callahan classified her and other
cosmetologists as indendents contractorid(, 1 10). Ms. Bolden clainthat Ms. Callahan paid
her and the other commission-based cosmetokgi$i0% commission on each service provided
but did not pay her and the other cosnmagats for any other work performedd( T 11).
Commission-based cosmetologists such as Ms.dBoleere hired to work for Ms. Callahan for a
continuous and ongoing period of tinmegularly and customarily wked at Ms. Callahan’s place
of business; did not set, negotiate, or provigauiirregarding prices faervices; did not make
decisions or provide input regarding advertising Ms. Callahan’s business; did not make decisions
or provide input regarding what new businespuosue or take; did nategotiate contracts or
prices with Ms. Callahan’s customers; were required to follow the directions of Ms. Callahan with
respect to styling customers’ hair and perfergnother non-commissioned duties, such as cleaning
the salon and placing orders for inventory; argl bt share in Ms. Callahan’s profits or losses
(Id., T 12).

Ms. Bolden asserts that other commission-based cosmetologists were paid the same and
suffered the same issues with pay as she clonmave suffered because she spoke with other
cosmetologists for Ms. Callahan who complaiabdut the hours they worked and how they got

paid (d., T 13). Additionally, based on her expedertalking with other cosmetologists, Ms.



Bolden believes that there woudd other individuals who would watdt join this lawsuit if notice
were sent to them and ifdlg were made aware of theight to claim lawful wagedd., 1 14).

. Analysis

In the instant motion, Ms. Bolden seeksndibional certification for the following
collective: “[a]ll commissioned cosmetologists employed within the three years prior to the filing
of the complaint” (Dkt. No. 4, 8). The Court considers the pragty of conditional certification
of this collective.

A. FL SA Conditional Certification

Under the FLSA:

An action to recover the liability prescribed . . . may be maintained against any

employer . . . in any Federal or State ¢aircompetent jurisdiction by any one or

more employees for and in behalf ofr¢edf or themselves and other employees

similarly situated. No employee shall bg@arty plaintiff toany such action unless

she gives her consent in writing to becomehsal party and such consent is filed in

the court in which suchction is brought.

29 U.S.C. § 216(b).

Many district courts in the Eighth Circuit utié a two-step approach in collective action
cases. At the notice stage, the Court must determine, based on the pleadings and affidavits,
whether notice should be given to potential ctaesmbers. The key ississwhether the members
of the proposed class arendiarly situated. If the Court allowsotification, thera representative
class is conditionally certified, and Ms. Boldeill\wend notice to the putative opt-in plaintiffs.
At the second stage, the Court determines whétheecertify the class once discovery is largely
complete. Smith v. Frac Tech Services, Lttlo. 4:09-cv-679, 2009 WL 4251017, at *2 (E.D.
Ark. Nov. 24, 2009) (citation omitted) This Court has previouslgdopted this approachSee

McChesney v. Holtger Bros., IndNo. 4:17-cv-824, 2019 WL 118408t *2 (E.D. Ark. Jan. 7,

2019);Cruthis v. Vision’'sNo. 4:12-cv-244, 2013 WL 4028523, at *1-2 (E.D. Ark. Aug. 7, 2013);



Watson v. Surf-Frac Wellhead Equip. Odo. 4:11-cv-843, 2012 WB185869, at *1 (E.D. Ark.
Oct. 18, 2012).

“To establish that conditional certificationappropriate, the plainf[f must provide some
factual basis from which the court can determirgrifilarly situated potential plaintiffs exist.”
Tegtmeier v. PJ lowa, L.C208 F. Supp. 3d 1012, 1018 (S.D. lowa@0(klteration in original)
(quoting Robinson v. Tyson Foods, In@54 F.R.D. 97, 99 (S.D. lowa 2008)). Ms. Bolden’s
factual burden at this stage is not onerdutlefield v. Dealer Warranty Servs., LI.679 F. Supp.
2d 1014, 1017 (E.D. Mo. 2010). Ms. Bolden’s burden at the notice stage is lenient and may be
met by making a “modest factualesting,” typically by the submissn of affidavits, that she and
the putative class werectims of a common decision, policy, oaplof the employer that affected
all class members in a similar fashioResendiz-Ramirez v. P & H Forestry, LL%15 F. Supp.
2d 937, 941 (W.D. Ark. 2007) (citinghiessen v. General Electric Capital Cqrp67 F.3d 1095,
1106-08 (10th Cir. 2001)). Howeverhile this is a “enient standard, . . . ‘more than mere
allegations’ are required.Tegtmeier 208 F. Supp. 3d at 1018 (quotiRgbinson 254 F.R.D. at
99).

“Typically, district courts will make the detemation of whether to conditionally certify
a class based solely on the affidavpresented by the plaintiffs."Huang v. Gateway Hotel
Holdings 248 F.R.D. 225, 227 (E.D. Mo. 2008) (citatiomitted). The Court can consider a
variety of non-exclusivéactors in determining wdther employees are sianly situated. Such
factors include: (1) whether tleenployees held the same job ti{[2) whether they worked in the
same geographic locatiof8) whether the alleged violationsaurred during the sae time period;

(4) whether the employees werdmcted to the sam@olicies and practiceasnd, if so, whether

the policies and practices were established énstime manner and by the same decision maker;



and (5) the extent to which the acts constitythe alleged viokons are similar.Stone v. First
Union Corp, 203 F.R.D. 532, 542-43 (S.D. Fla. 2001) (cititigp v. Liberty Nat'l Life Ins. Co.
252 F.3d 1208, 1217 (11th Cir. 2008rayson v. K Mart Corp.79 F.3d 1086, 1090, 1097-99
(11th Cir. 1996)). “The Court does nated to determine whether class membersaateally
similarly situated until the ‘merits stage’ te litigation,” when Ms.Callahan may move to
decertify the class if appropriat&€insley v. Covenant Care Servs., LIND. 1:14-cv-00026-ACL,
2015 WL 1433988, at *1 (E.D. Mo. Mar. 27, 20XBnphasis in original) (citingittlefield, 679
F. Supp. 2d at 1016-17).

Ms. Bolden asserts that the pleadings and attached exhibits contain an abundance of
information supporting her claim that there are oimilarly situated indiiduals (Dkt. No. 5, at
7). In short, Ms. Bolden maiains that she and other similagituated employees worked hours
for which they were not paid because of Ms. Callahan’s alleged pay practices, including being
denied a lawful minimumvage and overtime ratéd(, at 8). Based on the limited record before
it, the Court determines that Ms. Bolden’s deatimn and the allegations in her complaint suffice
to show that the members of the proposecectille were alleged victims of a purported common
policy. The Court finds that M8olden has carried her lenient bund® establishing at this stage
of the litigation that she is similarly situatemlall commissioned cosmetologists within the three
years prior to the filing of the complaint. Thexed, the Court conditionally certifies this action
under the FLSA and the AMWA for purposes of giving notice.

B. Notice And Disclosure Of Contact Infor mation

Ms. Bolden requests that thi@@t permit her to prodie notice to potenti@mpt-in plaintiffs

via traditional U.S. mail and email and that t@isurt permit her to distribute a reminder postcard

via traditional U.S. mail (Dkt. N. 4, 7). Ms. Bolden has sulited a proposed notice, proposed



consent to join, proposed elemtic transmissions, proposedeeionic consent to join, and
proposed reminder postcard (Dkt. Nos. 4-1; 4-2; 4-3; 4-4; 4-5). Ms. Bolden requests a period of
90 days to distribute the notice dild consent to join forms witthis Court (DktNo. 4, 1 6). Ms.
Bolden also asks this Court to enter an odlegcting Ms. Callahan tprovide the names, last
known home and work addresses, telephone nusnbed email address®f potential opt-in
plaintiffs no later than anweek after the date of the entry of this Ordld).( Further, Ms. Bolden

asks that Ms. Callahan be reaqrto post the notice in a congpous location in the same areas

in which it posts government-required notidesguarantee notice to Ms. Callahan’ current
employeesli(., 1 8).

The Court grants in part and denies in past Bolden’s motion as it pertains to notice to
potential opt-in plaintiffs (Dkt. M. 4, 11 5-8). The Court grants Ms. Bolden’s motion to the extent
that she seeks to provide potahtopt-in plaintiffs with noticevia U.S. mail and email.
Accordingly, Ms. Bolden may sé one written notice and consdatm to the potential opt-in
plaintiffs via email and one written notice and consent feralJ.S. Mail. Ms. Bolden’s proposed
written notice and consent fornase acceptable (Dkt. Nos. 4-1;24- The proposed electronic
notice and electronic consent forms are also acolepta the Court (Dkt. Nos. 4-3; 4-4). The
Court grants Ms. Bolden’s requestdistribute aeminder postcardia traditional U.S. mail. The
Court also denies without prejod Ms. Bolden’s request to require Ms. Callahan to post the notice
in her facility or facilities.

The Court grants Ms. Bolden’s motion as it pertains to disclosure of contact information
(Dkt. No. 4, 1 9). To facilitate notice, theo@t orders Ms. Callahan to provide Ms. Bolden’s
counsel the names, including any aliases thay have gone by or go by now, last known home

and work addresses, telephone numbers, arldhaWn email addresseisicluding personal and



company-sponsored, for everynamissioned cosmetologist who wked for Ms. Callahan within
the three years prior to the filing of the complamithin 21 days of the date of this Order. The
Court also directs Ms. Callahan to provgleh information to Ms. Bolden’s counsé@ Microsoft
Word or Excel formatting. After receiving suchidmmation, Ms. Bolden shall then have 90 days
to distribute noticerad file opt-in consent forms with the Court.

[I1l1.  Conclusion

For the reasons discussed abdke,Court grants in part amnies in part Ms. Bolden’s
motion for conditional certificatiorfor disclosure of contact information, and to send notices (Dkt.
No. 4). The Court conditionallgertifies the following class:

All commissioned cosmetologis employed within the three years prior to the
filing of the complaint.

To facilitate notice, Ms. Callahan is orderedotovide to Ms. Bolden’s counsel the names, last
known home and work addressedephone numbers, and all knowmail addresses, including
personal and company-sponsored, for every cesioned cosmetologist who worked for Ms.
Callahan within the three years prior to the filing of the complaint, within 21 days of the date of
this Order. Ms. Bolden shall have 90 daysrfrthe date Ms. Callahan provides this information
to distribute notice to the potential opt-in plaifgiind file copies of #hconsent forms with the
Court. Ms. Bolden may provide notice to the class of individuals consistent with the terms of this
Order.

It is so ordered this 28 day of September, 2020.

Fushe 4 Padun—

Kristine G. Baker
Unhited States District Judge




