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INTHE UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF ARKANSAS
CENTRAL DIVISION

RAYMEY VOSS, PLAINTIFF
#213751

V. 4:19CV00935JTK

ROBERT LANIUS et al. DEFENDANTS

MEMORANDUM AND ORDER

Introduction

Plaintiff Raymey Voss is an inmate incarcerated alLthreoke County Detention Facility
(Jail), whofiled this pro seaction pursuant to 42 U.S.§.1983, alleging inadequatiental care
and treatment(Doc. No. 2)DefendantKevin Smith was dismissed on January 23, 2020. (Doc.
No. 6)

This matter is before the Court on the Motion for Summary Judgreet,in Support,
and Statement of Facts, filed by remaining Deferslstiargie Grigsby and Robert Laniy®oc.
Nos.18-20. Phintiff filed a Response in opposition to the Motion (Doc. No. 22), and Defendants
supplemented their Response (Doc. No. 24).
. Complaint

Plaintiff allegedhe placed a sick call request on October 14, 2f@t9ooth pain, and the
doctor told him he &d anabscessetboth and prescribed antibiotics and pain medication. (Doc.
No. 2, p. 4) He placed five additional medical requests about tooth pain from November 21, 2019
through the time he filed his complaint on December 27, 2049.0p. 45) Defendant Lanius
responded on November 25, 20i8at he was working on Plaintiff's request, and Defendant

Grigsby responded on December 5, 2ahat Plaintiff was scheduled far dental appointment,
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but she did not put him on the sick call list to get his pain medications refiledp.(5) Grigsby
again responded on December 8, 2019, that he had a dental appointment and was on the next sick
call list. (Id.) However, when sick call was conducted on December 16, 2019, Plaintiff was told he
was not on the listld.) Lanius responded to a grievance on December 23, gt ®Plaintiff was
on the next sick call list, and Plaintiff went to sick call that same ¢hy. (
[I1.  Summary Judgment

Pursuant té¢-eD.R.Qv.P. 56(a), summary judgment is appropriate if the record shows that

there is no genuine issue of material fact and the moving party is entitled to judgg@emtatter

of law. SeeDulany v. Carnahan, 132 F.3d 1234, 1237 (8th Cir. 1997)he moving party bears
the initial burden of identifyingthose portions of the pleadings, depositions, answers to
interrogatories, and admissions on file, together with the affidavits, if any, whichievdse

demonstrate the absence of a genuine issue of materidl fadebb v. Lawrence Countyl44

F.3d 1131, 1134 (8th Cir. 1998) (quoting Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986) (other

citations omitted))Once the moving party has met this burden, themoning party cannot
simply rest on mere denials or allegations in the pleadings; rather, threavamt‘must set forth
specific facts showing that there is a genuine issue for’tiicl.at 1135. Although the facts are
viewed in a light most favorable to themmoving party,in order to defeat a motion for summary
judgment, the noimovant cannot simply create a factual dispute; rather, there must be a genuine
dispute over those facts that could actually affect the outcome of the lavgsuit.

A. Official Capacity

The Court agrees with Defendatihat Plaintiffs monetary claims againgtemin their
official capacites should be dismissed, because he did not allegettbatactions were taken

pursuant to an unconstitutional policy, practice, or custom, or any widespread pattern of
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unconstitutional conduch suit against a county official in his official capacity is the equivalent

of a suit against the county itsdliebe v.Norton 157 F.3d 574, 578 (8th Cir. 1998). In order

for a county to be held liable for the unconstitutional acts of its officials, Pfamist allege and
prove that a written county policy or pattern of widespread unconstitutional conduct was the

mowving force behind the unconstitutional actions. Jane Doe A v. Special School District of St

Louis County, 901 F.2d 642, 646 (8th Cir. 199@efendars providel copies of the Jail medical
and dental care policies (Doc. No.-@pDand grievance policy (Do®&No. 201), and Plaintiff
presented no evidence of an-going custom of denying mediddéntalcare or medication to
inmates Absent such an allegatioand proof, the Court finds the monetary clgiagainst
Defendarg intheir official capacitieshould be dismissed.

B. Individual Capacity

Defendarg also ask the Court to dismiss Plairigf€laims againghemin their individual
capacities based on qualified immunity, which protects officials who act in an obgbgti
reasonable manner. It may shield a government official from liability when his aohduct
does not violatéclearly established statutory or constitutional rights of which a reasonabteper

would have knowri.Harlow v. Fitzgerald457 U.S. 800, 818 (1982). Qualified immunity is a

guestion of law, not a question of faglcClendon v. Story County Sheriff's Officé03 F.3d 510,

515 (8th Cir. 2005). Thus, issues concerning qualified immunity are appropriately resolved on

summary judgmentSee Mitchell v. Forsyth, 472 U.S. 511, 526 (1985) (the privilegé¢as

immunity from suit rather than a mere defense to liability; and like an absolute immunity, it is
effectively lost if a case is erroneously permitted to go to"yial.
To determine whethatefendants are entitled to qualified immunity, the courts generally

consider two questions: (1) whether the facts alleged or shown, construed in thedgght m
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favorable to the plaintiff, establish a violation of a constitutional or statutginy; and 2) whether
that right was so clearly established that a reasonable official woulckhawe that his or her

actions were unlawfuPearson v. CallahaB55 U.S. 223, 232 (2009). Defendants are entitled

to qualified immunity only if no reasonable fact finder could answer both questions in the

affirmative.Nelson v. Correctional Medical Servi¢é&83 F.3d 522, 528 (8th Cir. 2009).

Plaintiff was booked into the Jail on May 8, 2018, on a hold for the United States Marshal
Service (USMS) (Doc. No. 262) According to Plaintiff's medical recordgfor background
purposes)he first complained about dental pain on March 2, 2019 wasdseen on March 8,
2019,by a Nurse Practitioner at ARCare. (Doc. No-2@p. 3739) The practioner noted that
Plaintiff's teeth were in poor repair and prescribed ibuprofen for pain anddayeantibiotic
treatment. Id.) In response to a medical requeBgfendant Lanius scheduled Plaintiff an
appointment withan outside practitioner’s dental office on April 15, 20@30c. No. 203, p. 2)
Dentist Dr. Shayne Conine encountered difficulty smfficiently numbing Plaintiff for the
necessary work, and Plaintiff refused to communicate with her for her to be ablé hintrg®oc.

No. 208, Affidavit of Conine) After he useprofanity and refused to cooperate, he was escorted
out of her office without treatmentid() Defendant Lanius responded to a June 21, 2019 sick call
request about tooth pain by stating that he would try and obtain approval for the dentist from the

USMS? (Doc. No. 263, p. 5) Lanius responded to another request on June 24,I804@iting

ICourts arepermitted to exercise their sound discretion in deciding which of the two
prongs of the qualified immunity analysis should be addressed first in light of the caocesst
in the particular case at hahdllelson 583 F.3d at 528 (quotirfgearsa v. Callahan, 555 U.S. at
236).

2 According to Jail Administrator Kristi Flud, naemergency medical or dental care
sought for detainees held at the direction of the United States Marshal $ewsiclke approved
prior to taking the detainee to an outside appointment. (Doc. No. 20-1Apeguest is
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he would add Plaintiff to the doctor’s call listd( p. 6) Plaintiff was seen at ARCare on June 25,
2019,and wasprescribedbuprofen and naproxen fgrain and given another tetiay round of
antibiotics. (Doc. No. 20-9, pp. 29-32)

Plaintiff complained again about swelling and tooth pain on June 29, 2019, and Lanius
responded thalaintiff needed to take all of the antibiotiedication, and that he would &éded
to the next doctor call. (Doc. No. &) p. 7) Lanius responded to Plaintiff's July 13, 2048d
July 15, 2019 medical requests by stating that he was trying to make an appointment féir Plainti
if the dentist wouldagree to see himld;, pp. 8, 9) He responded to Plaintiff's July 16, 2019
request by stating he sent another request to8#MS about moving Plaintiff so he could get his
teeth taken care ofld., p. 10) Lanius responded to Plaintiff's July 23, 2019 request by stating that
the USMS approved Plaintiff’'s dental appointment and that Plaintiff would have to cooperate by
communicating with the dentistd(, p. 12) Dr. Conine extracted two of Plaintiff's teeth on August
7, 2019, with no problems or contraindications for extraction. (Doc. N8) P@aintiff complained
about two other teeth on September 2, 2019, and Defendant Grigsby responded that she would
speak with the dentist. (Doc. No. 20-3, p. 13)

Plaintiff's present @mplaint concerns the alleged lack of care received beginning October
14, 2019. (Doc. No. 2, p. 4) He submitted a sick call request on that date, and Lanius responded
the next day that he placed Plaintiff on the next doctor call list. (Doc. N®&. 20L4) Plaintiff was

seen by a nurse practitioner at ARCare the next day, October 15, 2019, and the practiteoner ga

submitted to th&JSMSvia an electronic form, and a Marshal official approves or defers to a
different agency for consideration and returns the form to theldgjlif(the care is approved,
Jail officials contact the medical or dental gsgional to schedule the appointméai)(In
addition, nonemergency appointments are made based on the availability of the medical or
dental professionalld., pp. 2-3)



Plaintiff an increased dosage of antibiotic for swelling and redness on the lowesidghtf
Plaintiff's mouth. (Doc. No. 2®, pp. 1418) Plaintiff submitted a medical requ@s November
21, 2019for a dental appointment, and Lanius responded that he was working on it. (Doc: No. 20
3, p. 15) Plaintiff thersubmitteda Prisoner Medical Requdst tooth extraction to thSMSon
November 25, 2019. (Doc. No. 2)-

On December 4, 201%laintiff asked to be put on the call request for medication for his
tedh and Grigsby rgmnded that he was scheduled to see the dentist. (Doc. Ng). [2016)
Grigsby also responded to Plaintiff's December 5, 2019 grievance by stetirge was scheduled
to see the dentist, astheresponded to a sick call request placed that same day that she would add
him to the doctor list.1d., pp. 3, 17)The USMS approved Plaintiff's dental appointment on
December 10, 2019, and Lanius made goagiment for Plaintiff taseethe dentist on December
19, 2019. (Doc. No. 2@; Doc. No. 26010, p. 2). However, Dr. Conine’s office called on December
18, 2019 to cancel the appointmemue to illness, and could not-sehedule Plaintiff until
February 10, 2019. (Doc. No. -3)Doc. No. 2010, p. 2) Plaintiff submitted another sick call
request on December 21, 2088kingto be seen and for a refill of his pain medications. (Doc.
No. 203, p. 18) Lanius responded by stating that he would be added to the next doctor call list.
(Id.) Plaintiff was seen by a Physician’s Assistant via telehealth on December 23, 0%%sa
prescribed a teday course of antibiotics plus ibuprofen for pain and adiag course of a steroid.
(Doc. No. 209, pp. 913) Plaintiff filed the present complaint on December 27, 2019. (Doc. No.
2) Lanius responded to another medical request Plaintiff submitted on January 18y2@2tng
that he could not tell hirthe date of his next appointment, and responded to a grievance that the
appointmentwas made. (Doc. No. 2B, pp. 1920) Dr. Conine extracted two more teeth on

February 10, 2020, with no contraindications for extraction. (Doc. N8) Z%. Conine stateth
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her affidavit that she did not observe anything at that time which indicated that Preeetied
antibiotics after the teeth were extracted, and there was no medical evidence of argntitrim
effect caused by any perceived delay in extracting his teeth. (Doc. ). 20-

Defendant Lanius was the medical liaison at the Jail and not a medical profegBiooal.
No. 2010) As such, he was responsible for reviewing -eomergency medical requests and
communicating with or facilitating access to medicatlental proéssionals as neededd( He
also scheduled appointmentith outside professionals and arranged for refill and distribution of
medications in the Jailld.) Lanius stated that there are three dental offices in Lonoke, Arkansas,
but that Dr.Conine was the only local dentist wild) to accept and treat detainees in her office.
(Doc. No. 24, p. 1)anius stated that each time Plaintiff submitted a request related to his tooth
pain, he did his best to provide access to medical and dental prof¢ssisrsoon as he was able.
(Doc. No. 2010, p. 2)He also stated thatoss didnot present an emergency needecember
2019,and Lanius was required to obtain the approval of the USMS each time he needed to transport
or schedule a dental appointment. (Doc. No. 24) Finally, he did not seek out other dentists after
Dr. Conine cancelled the December 2019 appointment, because there was no indication that a
delay would impact treatment or that there was a reason to terminate Plaiglaffisnship with
Dr. Conine. [d., p. 2)

Defendant Grigsby also is not a medical professionalaasistedhe Jail Administrator
by collecing requests and pasg them to the medical liaison. (Doc. No.-2@) She also stated
she did not purposely delay or deny Plaintiff medical or dental care for any serious lieeds. (

Based on Plaintiff's medical records and the Affidavits presented, Defensgttés
Plaintiff does not provide any evidence that they acted with deliberate indifference to his serious

dental need, or that his condition was detrimentally affected by any delay in the ceceihed.

7



In Response, Plaintiff takes issue with the fact that he was not icthealllist for
December 16, 201@espite the fact th&iefendant Grigsbyold him in response to his December
8, 2019 sick call request thsite would add him to the next doctor list. He also complains about
the number of medical requests he filed for pain medications and to see the dentistj &ed t
was never notified that the dentist cancelled the December appointment. He btaims
Defendants were responsible foedicaltreatmentand acted with deliberate indifference to his
dental needs

Since Plaintiff was a pretrial detainee at the time of his incarceration, thechespr
standard of the Fourteenth Amendment applies to determine the constitutionality of his

conditions of confinemenBell v. Wolfish, 441 U.S. 520, 535 (1979). In the Eighth Circuit,

however, the standards applied to such claims are the same as those applied to Eighth

Amendment claims/hitnack v. Douglas Countyl6 F.3d 954, 957 (8th Cir. 1994). Therefore,

to support an Eighth Amendment claim for relief, Plaintiff trallege and prove that Defendants

acted with deliberate indifferente a serious medical need. Farmer v. Brenbad U.S. 825,

834 (1994). However, even negligence in diagnosing or treating a medical condition does not

constitute a claim of deliberate indifferengsstelle v. Gamble429 U.S. 97, 105-06 (1976).

Rather, theéprisoner must show more than negligence, more even than gross megjligied
mere disagreement with treatment decisions does not rise to the level of a toomasktitu

violation,” Estate of Rosenberg v. Crandell, 56 F.3d 35, 37 (8th Cir. 188B63lsoSmith v.

Marcantonig 910 F.2d 500, 502 (8th Cir. 1990) (holding thatere disagreement with a course
of medical treatment is insufficient to state a claim for relief under the Eighth Ansemny
Furthermore, prison physicians are entitled to exercise their medical judgnutfdpanot

violate the Eighth Amendment when, in the exercise of their professional judgment, they refus
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to implement a prison&r requested course of treatméhbng v. Nix, 86 F.3d 761, 765 (8th Cir.
1996).

In addition,an inmate alleging that a delay in medical treatment constitutes deliberate
indifference is required to “place verifying medical evidence in the record to et

detrimental effect of delay in medical treatmeniLdughlin v. Schriro, 430 F.3d 927, 929 (8th

Cir. 2005) (quoting Crowley v. Hedgepeth, 109 F.3d 500, 502 (8th Cir. 198he inmate

does not, he fails to raise a genuine issue of fact on an essential elementaifihiard

summary judgment is appropriatd. See als€orwin v. City of Independence, MO, 829 F.3d

695 (8th Cir. 2016) (summary judgment appropriate where pretrial detainee failed to produce
verifying medical evidence showing a detrimental effect due to delay in treetetgred wrist).
Finally, “[i]n the face of medical records indicating that treatment was proaittk@hysician
affidavits indicating that the care provided was adequate, an inmate cannot cresgeos af

fact by merely stating that [he] did not feel [he] received adequate tredtDalany, 132 F.3d

at 1240.

In this particular case, Bendants providdail andmedical records to show that Plaintiff
was treatedbn numerous occasions for his dental needs and provided pain medicdaotns.
Defendants were medical liaisons, and responsible for scheduling, but were noal medic
professionals(Doc. Nos. 2610, 2011) Defendant Lanius stated that Plaintiff was treated by
contract medical providers for tooth pain in March, June, OctobeDaocembe2019, and also
by the dentist. (Doc. No. 200) Each time he received a request from Plaintiff related to his
tooth pain, Lanius statehe “did his best” to provide access to medical or dental care, and had to
rely on the availability of medical and dehprofessionals who also receive private clierits, (

p. 2) It appears that Plaintiff's complaint against Defendant Grigsby semtex single incident
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when she allegedly failed to place him on the doctor list, but at the time, Grigsby also
acknowledgd that Plaintiff had a scheduled appointment with the dentist. (Doc. N&).2A.6)
Although the Court is sympathetic about the delay in seeing the dentist for the seconmbextract
Plaintiff provided no proof that Defendants were responsible fodétay, or that he suffered a
detrimental effect as a result of the defayiccording to Dr. Conine’s affidavit, when she
extracted the second set of teeth in February 2020, Plaintiff did not need antdndtitere was
no medical evidence of a detrinteheffect caused by the delay. (Doc. No-8herefore, the
Court finds Defendants acted reasonably under the circumstances, and thabnabteasct
finder could find that the facts as alleged or shown, construed in the light most favorable t
Plaintiff, establish a violation of a constitutional or statutory right.
V.  Conclusion

IT IS, THEREFOREORDERED that Defendain$ Motion for Summary Judgment (Doc.
No. 18 is GRANTED, and Plaintits Complainis DISMISSED with prejudice.

An appropriate Judgment shall accompany this Memorandum and Order.

IT IS SOORDERED this9th day of November, 2020.

JEROME T. KEARNEY
UNITED STATES MAGISTRATE JUDGE

3 While it does notise to the level ofleliberate indifferengehe Court questianwhy Plaintiff
was not informed that theecember appointmemtas cancelled by the dental offioewhy the
Jail relied on a single health provider for dental care.
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