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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF ARKANSAS
CENTRAL DIVISION

DEBRA MAYS, JOHNNY SMITH, JR., and
THE CHRISTIAN MINISTERIAL ALLIANCE PLAINTIFFS

V. No. 4:20-cv-34IM

JOHN THURSTON|n his official capacity as the

Secretary of State of Arkansasd ASA HUTCHINSON,

in his official capacity as the Governor of the State of

Arkansas DEFENDNATS

ORDER

Pendings Plaintiffs Emergency Motion for @mporaryRestrainingOrder and
Preliminary Injunction (Doc. No. 3) that was filed on Friday, March 27, 2020, at 11:51 a.m.
seekingcourtacion beforethe primaryelecton to be helduesday, March 31, 2020.
Defendants, after filing a waiver of servi¢iéged a response to the motion at 12:05 p.m. tpday
Plaintiffs replied a little ovemto hours later.

In response to theOVID-19 outbreak, Governor Hutchinson issaedExecutiveOrder
on March 20, 2020HO 2008), which declarea state of emergency the State of Arkansas
and ordeedin part the suspension of the following provisohthe Arkansas Code “to aid
County Officials and County Board of Electi@Qommissionerso carry out their duties in
respect to the March 31, 2020 election deadlines”:

b. Provisions uder Arkanas Code Annotated 8§ 7-5-402 that reqaualified

electorsbe unavoidably absent or unableattendanelection dueo illness or

physicaldisability, sothat all eligible qualified electors currently entitled to vote

in theMarch 31, 2020 election magquesthe appropriate absentee ballots from

their county of residence.

c. Provisions under Arkansas Code Annotated § 74a3(B)(A)(ii) to allow

county officials to act on aapplicationfor an absentee ballot that is received
within seven (7) days before an election date andespently mail an absentee
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ballot to the qualifieelectorwhorequested the ballot if theteris otherwise
entitled to vote in the election.

The effect of this Executiver@eris to allow anyone to request an absentee ballot,
regadless of whether they are unavoidably absent or unalaittenl, and to allav them to
request the absentee balbgt mail withinseven days before an electidlaintiffs ae asking
thatGovernor Hutchinson do more to ensure that Arkanaemsallowedo have theivote
counted by absentee balld®laintiffs seek a temporary restnamng order‘that requires
Defendants to accept ballots that are postmarkéatd® or orElection Day that arrivevithin 10
days of Election Day and to provide adequate notice to voters and electionsoffidiais
extension and the absentee voting protess.

In determining whether preliminary injunctive relief should be graotexdtemporary
restraining order be enterdtie court is required to consider the factors set foribataphase
Sys., Inc. v. CL Sys,, Inc., 640 F.2d 109, 114 (8th Cir.1981). Whether a preliminary injunction or
temporary restraining order should be granted involves consideration of “(1)egbhedhr
irreparable harm to the movant; (2) the state of balance between this harm angdyhbat
granting the injunction will inflict on other parties litigant; (3) the probability that miowah
succeed on the merits; and (4) the public interédt.”

Defendants argue that before the Court canhréaese factors, it must consider whether
Plaintiffs have standingThe jurisdiction of federal courts is limitéd actual cases and
controversie®y Article 111, § 2, of the United States Constitutideckles v. City of Corydon, 341
F.3d 762, 767 (8th Cir. 2003).0 establish Article Il standing, a plaintiff musstablish three
elements: (1an “injury in fact™—an invasion of a legally protected interest which is both
“concrete and particularizedhd “actual or imminent (2) proof that the injury is “fairly ...

trace[able] to the challenged action of the defendamt (3) it must be “likely,” as opposed to
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merely “speculative,” that the injury will be “redressed by a favorable decidiujan v. Defs.
of Wildlife, 504 U.S. 555, 560-61 (199@ternal citations omitted):Although imminencas
concededly a somewhat elastic concept, it cannot be stretched beyond its punmbsks, i
ensure that the alleged injury is not too speculative for Article 11l pugpes®t the injury is
certainly impending.” (d. at 564) (internal citation and quotations omitted).

Plaintiffs have failed to articulate an injury suffered at the hands of the Governor
Hutchinson the Secretary of State or any other state offidtdintiffs right to vote during this
global pandemic have been made easier btheernor’'s March 20 executive order suspending
the normal prerequisites for requesting an absentee ballot. Plaintiffs aothptéhe Governor
did not do enough. However, Plaffdi injury, if any, will occur only if they did not follow the
absente&oting requirements as loosened by the Governor or if they do not show up to vote at a
designated voting place exercising the social distancing and other protscigjgested by the
State and the federgbvernment. Any injury caused by Plaintiffs’ failing to take advantage of
these available avenues to exercise their rights to vote are not caused by tatadlle to the
actions of the Statéut rather are caused by the global pandemic. Therefore, the Court finds that
Plaintiffs do not have standing to pursue their requested remedy.

Without standingPlaintiffs areunlikely to succeed on the merits of their complaint.
Furthermore, the Court agrees with Defendantsaliastminuterestucturing of the state
absentee voting lawvould add further cdnsion anduncertaintyand impair the publig’ stromy
interest in the integrity aheelectoral process.

For these reasonBlaintiffs Emergency Motion for TemporaryeRtrainingOrder and

Preliminary Injunction (Doc. No. 2) i®ENIED.



IT IS SO ORDEREDhis 30" day ofMarch, 2020.

James M. Moody Jr. |
United States District Judge



