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INTHE UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF ARKANSAS
PINE BLUFF DIVISION

DERRICK L. DUNBAR, PETITIONER
ADC#78977

V. Case No. 5:14-cv-00246 KGB-JTR

WENDY KELLEY, Director, RESPONDENT

Arkansas Department of Correction?
ORDER

The Court has received a Recommended Dispodition United States Magistrate Judge
J. Thomas RafDkt. No.14). PetitioneDerrickL. Dunbarfiled an objectiorio theRecommended
Disposition(Dkt. No. 15). After acarefulreview of te Recommended Dispositipand the timly
objectionreceived theretoas well as ade novo review of the record, the Court adopts the
Recommended Dispiti®n in its entirety(Dkt. No. 14).

l. Background

Before the ©urt isMr. Dunbafts 28 U.S.C.8 2254 petition for a writ ohabeas corpus
(Dkt. No. 2) OnJuly 25, 213, Mr. Dunbar entered a guilty pleaPulaski County Circuit Court
in which he pleadyuilty to: (1) aggravated robbery and (2) theft of property (Dkt. Nat 28
19). Based on these guilty pleas, Mr. Dunbar was sentencey®a2fin the Arkansas Department
of Correction (Dkt. No. 2, at 20).

In this action, Mr. Dunbar alleges that(l) his sentence is illegal because his defense
counsel and the trial court led him to believe that he would beepaligible after serving 70
percent of his sentence; (2) he received ineffective assistance of doeceseselefense counsel

coerced hinto plead guilty by representing that he would be parole eligible afteng@@percent

1 Wendy Kelley is automatically substituted as Respondent pursuantémaFRdle of
Civil Procedure 25(d).
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of his sentence; (3) he was denied a “fair and impatrtial trial” by beingexbér plead guilty based
on this false belief; and (4)e was denied a “fair trial” baose he was not appointed a lawyer in
a Rule 37 proceeding.

II.  Discussion

Mr. Dunbar’shabeas claims are premised on his allegation that, prior to pleading guilty,
his defense counsel mistakenly advised him that he would ble gdigible after servingnly 70
percent of his sentenée.In Mr. Dunbar’s appeafrom the denial of statbabeas relief, the
Arkansas Supreme Court rejected his argument because it was only cognizabtaely filed
Rule 37 Petition, not a statabeasaction. Dunbar v. Sate, 2015 Ark. 3, 2015 WL 225067 (2015).
Based on the Arkansas Supreme Court ruling, the doctrine of procedural default appiigs in t
case. This doctrine states that a federal court will not review the merits of claitisding
constitutionalclaims, thata state court declined to hear because the prisoner failed tobghede
state procedural rule.Coleman v. Thompson, 501 U.S. 722, #7-48 (1991). Mr. Dunbar
procedurallydefaulted his federdlabeas claim in state coutbecause he did not file a timely Rule
37 Petition.

This Court is barred from reviewing Mr. Dunbakigbeas petition dsent: (1) any cause
for this default and actual prejudice as a result of the alleged violation of fémeral (2) a

showing that failure to considéir. Dunbar’s claims will result in a fundamental miscarriage of

2 Therecord contradicts Mr. Dunbar’s claim that he was unaware he would be ineligible
for parole in this case.Mr. Dunbar's Judgment an@ommitment Order expressly states
“Defendant has 8 prior Aggravated Robbery Convictions and a 2009 federal carjacking with a
weapon convictiorand [is] not eligible for parole pursuant to ACA -B3-609” (Dkt. No. 2, at
20). Further, Mr. Dunbar iniB Plea Statement checked “Yes” antlialed next to the question
“If your negotiated plea involves a sentence of imprisonment, do you state that ns onadea
you any promises regarding parole eligibility, earning of meritorious gowozl garly release, or
anything else of that nature in order to get you to enter this pl&a’ No. 14, Ex. A).



justice Coleman v. Thompson, 501 U.S. 722, 750 (1991¢Xplicitly stating that in all cases in
which a state prisoner has defaulted his federal claims in state court puosaarindependent
and adequate state procedural rule, fedeia¢as review of claims is barred unless the prisoner
can make one of the twapecific showings).

Mr. Dunbar claims that the “cause” to excuse his procedural defaslthat his defense
coursel told him that he “had no right to appeal . . . whether direct oicpasiction,” and that he
did not discover his postonviction rights under Rule 37 until after the@&y time limit for filing
had passed (Dkt. No. 1at 3). Attorney ignorance or inadvertence is not considered “cause”
because the attorney is petitioner's agent when acting, or failing tenacttherance of the
litigation, and petitioner must “bear the risk of attorney errdddirray v. Carrier, 477 U.S. 478
488 (1986). Further,Mr. Dunbar cannot claim the equitable exception provided by the Supreme
Court inMartinez v. Ryan because he never initiated a Rule 37 action to review whether or not
defense counsel provided ineffective assistamtartinezv. Ryan, 566 U.S. 1, 16 (201Z}tating
that a limited exception to the procedural default doctexistsin the jurisdictions where an
ineffective assistancef trial counsel claim must be raised for the first timen “initial review
collateral proceedingdnd thehabeas petitioner has previously initiated that acorrinally, Mr.
Dunbar has not come forward with any argument or new evidence ty fagisactual innocence”
exception to procedural due process.

11, Conclusion

Based on the foregoing reasons, the Court adopts the Recommended Disposition in its
entirety (Dkt. No. 14) This matter isdismissed with prejudice. All other pending motions are

denied as moot.



The Court will not issue a certificate of appealability. Rule 11 of the RulesrGiog
Section2254 Proceedings provides that “[t]he district court must issue or dergytéicate of
appealabilitywhen it enters a final order adverse to the applicant. Before entering the faral ord
the court may direct the parties to submit argumentshaiher a certificate should issue.” Rules
Governing Sectio2254Proceedings, Rule 11(a). A court may issgerdficateof appealability
only if the petitioner makes “a substantial showing ofdkaial of a constitutional right.” 28
U.S.C § 2253(c)(2); Rules Governing Secti@d54 Proceedings, Rule 11(a) (noting that §
2253(c)(2) supplies the controlling standard).Miler-El v. Cockrell, 537 U.S. 322 (2003), the
Supreme Court held that the “controlling standard” faedificateof appealabilly requires the
petitioner to show “that reasonable jurists could debate whether (or, for thet, ragtee that) the
petition should have been resolved in a different manner or that the isssexstpd [are] ‘adequate
to deserve encouragement to procagther.” Id. at 336. Mr. Dunbahas failed to meet these
standards.

Soorderechis 4th day ofAugust 2017. .
Foush 4 Pdur—

Kristine G. Baker
United States District Judge




