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INTHE UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF ARKANSAS
PINE BLUFF DIVISION

ABDULHAKIM MUHAMMAD

ADC #150550 PLAINTIFF
V. Case No. 5:15-cv-130-K GB/PSH
MARK WHEELER, et al. DEFENDANTS

FINDINGS OF FACT AND CONCLUSIONSOF LAW

This matter cam before the Court for trial. Plaintiff Abdulhakim Muhammad was
represented by counsel, and defenddashua Mayfieldthe Religious Service Administrator for
the Arkansas Department of Correction (“ADC*Yeremy Andres, Warden of theédDC's East
Arkansas Regional Unit; and Wendy Kelley, Director of the Al¥€re represented by counsel.
Pursuant to Federal Rule of Civil Procedure 52(a), after conclusion of the trial, thar@ies
the following specific findings and conclusions:

1. Mr. Muhammad, a Sunni Muslim and inmate with tieC, brings this action,
claiming that the meal plans offered by the ADC violate the Religious Land Use and
Institutionalized Persons Act of 2000 (“RLUIPA”), 42 U.S.C.A. 88 2008tsgeq,. as well as the
First and Fourteenth Amendments to the United States Constitution.

2. Mr. Muhammad is a lifetime inmate in the custody of the AD{&is sewing life
without parole, 11 life sentences, and an additional 180 months (Dkt. No. 117, 116).

3. He currentlyis incarcerated in administrative segregation at the ADC’s East

Arkansas Regional Unit (Dkt. No. 113, at 1).

1 Since Mr. Muhammad filed his lawsuit, Joshua Mayfield replaced Mark Whecllee a
Religious Service Administrator for the ADC and, therefore, as a nameddaettin his official
capadiy in this lawsuit.
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4, Mr. Muhammad is seeking injunctivelief from defendantdir. Mayfield, Mr.
Andrews, andVs. Kelley.

5. Specifically, Mr. Muhammad seeks bavethe ADC provide to hinhalal meés,
including meat once per day, and to have the ADC certify that the food it semmplies with a
halal diet.

6. At all times pertinent, Mr. Mayfield, Mr. Andrews, aidis. Kelley were acting
under color of state law.

7. This Court has jurisdiction pursuant to 28 U.S.C. §1343.

Exhaustion Of Administrative Remedies

8. The Prison Litigation Reform Act of 19945PLRA"), 42 U.S.C8 1997(e)et seq,
requires, as a preondition to filing suit, that a prison inmate first exhaust all available
administrative remedigs accordance with the applicable procedural rules, including deadlines
Hammett v. Cofield681 F.3d 945, 946 (8th Cir. 2012ge 42 U.S.C. § 1997e(a)l]t is the
prison’s requirements, and not tR&RA, that define the boundaries of proper exhausti®uins
v. Eaton 752 F.3d 1136, 1141 (8th Cir. 2014) (quotiuges v. Bockg49 U.S. 199, 218 (2007)).

9. “Nonexhaustion is an affirmative defense, and defendants have the burden of
raising and proving the absence of exhaustidtorter v. Sturm781 F.3d 448, 451 (8th Cir. 2015)
(citing Jonesb49 U.S. at 211-12).

10. Inmates are excused from exhausting remetigsen officials have prevented
prisoners from utilizing the procedures, or when officials themselvesfade® to comply with
the grievance procedurésPorter, 781 F.3d at 452.

11. The requirement that inmates exhaust administrative remedies “hinges on the

‘availability’ of administrative remedies: an inmate, that is, must exhaust avaiabézlies, but



neal not exhaust unavailable onedkbss v. Blakel36 S.Ct. 1850,858 (2016) “[A]ccordingly,
an inmate is required to exhaust those, but only those, grievance procedures tizgiadnie of
use’ to ‘obtain some relief for the action complained ofld., at 1859 (citation omitted). The
Supreme Court irRoss“made clear, [that] an administrative procedure is unavailaien
(despite what regulations or guidance materials may promise) it opasasesimple dead erd
with officers unable or consistently unwilling to provide any relief to aggdiéwenates.” Id., at
1859 (citation omitted).

12. The ADC maintains an inmate grievance policy, described in Administrative
Directive (“AD”) 12-162 This grievance policy applies to all inmates and provides an
administrative mechanism for resolution of complaints, probjemd other issues.

13. The ADC'’s grievance policy requires that an inmate submib#rmal grievance
in the form of awritten complaint that is specific as to the substance of the @&swml@escribes
how the policy or incident affected the inmat&D 12-16, at IV(E). Inmates have 15 days after
the occurrence of an event in which to file an informal resolution.If a problem solver fails to
meet with the inmate regarding the informal resolution, step two, the formal geerarst be
filed no later than six working days from the submission of the informal resolutdor©Once the
formal grievance is filed, ammate will receive a written response from the Warden/Center
Supervisor Decision within 20 dayil., at IV(F). An inmate may appeal the unit level grievance
decision within five working days to the appropriate Chief Depidy.at IV(G).

14. Inmates mat exhaust their administrative remedies as to all defendants at all levels

of the grievance procedure before filing sud., at IV(N).

2 AD 12-16 superseded AD 182, AD 10-32 was admitted into evidence at trial as
defendant’s khibit 19. AD 1216’s effective date was May 28, 20(@2kt. No. 52, Ex. 4).All of
Mr. Muhammad'’s grievances were filed after the adoptifoAD 12-16 (d., T 5).
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15.  Mr. Muhammad filed this lawsuit on April 22, 2015 (Dkt. No. 2), and prior to filing
suit, Mr. Muhammad filed fougrievances concerning his religious diet needs.

a. On or about January 25, 2013, Mr. Muhammi@dd grievance number
VSM13-00336 Pl.’s Trial Ex. 1 The Warden and M¥.olandaClark responded.This
grievance was fully exhauste®l.’s Trial Ex. 1.

b. On or abaut August23, 2013, Mr. Muhammadiled grievance number
VSM13-03225 Pl.’s Trial Ex. 2. This grievance was rejected as untimely. Mr.
Muhammad filed his informal resolution on August 12, 2013, and failed to file the Step
Two formal grievance within sixays. Defendants failed to come forward with what would
be a complete copy of theglministrative grievancel estimonyfrom Barbara Williams on
cross examination and redirect examinatimmhcated the document likely would be housed
within the ADCat theunit leveland that Mr. Muhammad likely would have had a copy
The second page, which is in evidence, states on its face that the ADC considered and
rejected the grievance. Regardless, based on the requirements of the AD@&uvhrecgr
was not fully exhausted?l.’s Trial Ex. 2.

C. The third grievance filed by Mr. Muhammad was grievance VSBR435.

Pl.’s Trial Ex. 2. The Unit Level Grievance Form for this grievance was not produced at
trial. From the Warden/Center Supeoris Decision, the Courtletermines that Mr.
Muhammads complaintin this grievancavas substantially similar to the grievance filed
on August23, 2013. According to the trial testimony on redirect examination of Ms.
Williams, Mr. Muhammad failed to exhaust fully this grievance.

d. On or about February 6, 2014, Mr. Muhammad submitted a grieyance

grievance number VSM14-49PI.’s Trial Ex. 4. In his grievance, Mr. Muhammad cited



the cases dfoveandFegans cases hbadread about in the prison law library, acited

the Federal Breai of Prisons common fare program. Based on Mr. Muhammad testimony

on direct examination, henderstoodbased on his readinthat these sourceslled for

kosher mealsas the requirements for kosher mealssirieter thanfor halal mead, and
included some form of meatn his grievance, Mr. Muhammapecificallycited Program

Statement 4700.4(2) and 4700.4(3), which are references to the Federal Buresansf Pri

Program Statements regarding the Food Service Manddl's Trial Ex. 4. Mr.

Muhammad’s grievance contendeih part,that by “being forced to eat ndthalaal foods

we have been forced to sin against Allah’s lawkhis grievance was fully exhaustedth

the ADCrepresentativeigning it April 14, 2014.

16. The Court takes judicial notice of the cas&efvin Ray Love v. Marvin Evans, et
al., Case No. 2:0@8v-0091 JMM, and specifically takes judicial notice of docket entries 118 and
183 in that case. lhove the Court ordered the ADC to provide to Mr. Laaekosher diet
consistent with his religious beliefand the ADC proposed, among other alternatives, to provide
to Mr. Love prepackaged kosher meals from My Own Meals, Inc.

17. The Court also takes judicial notice of the caseMafhael J. Fegans v. Larry
Norris, et al, Case No. 4:08v-00172 JMM, 2006 WL 6936834 (E.D. Ark. Aug. 25, 20G8}'d
537 F.3d 897 (8tkCir. 2008). InFegans the Court determined in part that the ADC failed to
accommodate Mr. Fegans’ request for a kosher diet, that this failure plaobdtantial burden
on Mr. Fegans'’s religious beliefs, and that defendant Larry Norris of thekhib®@ingly violated
established law requiring kosher diets after the Court’s decisioovie

18. Before the common fare option was developed, accordirfgettestimony of Kay

Skillen on cross examinatiotihe ADC utilizedMy Own Meals, Inc.which included kosher meat



and which is referenced in thevecase Love Dkt. No. 183, at 6. By comparison, according to
Ms. Skillen, the common fare option does melude kosher or halal meat.

19. In addition to the grievance procedure in AR16, the ADC has alspromulgated
AD 13-83, religious diets, whiclstates that “any inmate requesting special religious diet will
complete the Special Religious Dfetm at which time all dietary requirements must be set forth
by the inmate and are not subject to additions or deletions for a period of twelve (1B%'mont
Pl.’s Trial Ex. 8, T IlLA. “A request based upon an inmate’s sincerely helibredigelief wil be
accommodated. . . Requests which are not matter of a religious belief ... will not be hohored
Id., 1 11.C.

20. AD 13-83 is a specific procedure by which inmates can request a special religious
diet. AD 1383 was promulgated after the effective dat&bf12-16, the grievance process.

21.  Accordng to the testimony of M¥Kelley on recross examinatiorequests made
pursuant to AD 183 are received by the chaplaiiD 13-83 specifisno appeal process. It does
not state that an inmateust initiae the formal grievance process in order to challengecision
not toaccommodatéhe inmates purported sicerely held religious beliefMs. Kelley on cross
and redirect examination and Mr. Mayfield on direct examinakstified generally thatif an
inmate is not satisfied with the response he receives from the chaplainmite ican file a
grievance.There is no record evidence to support how this information, the requirementao file
grievance if unsatisfied with a response from the chaplais, sgmmunicated to inmates or
whether this information appears in writing in any ADC document.

22.  Mr. Muhammad’s trial exhibits contathreememoranddrom his unit's chaplain

regardingMr. Muhammad’srequests for accommodation. Pl.’s Trial Exs. 365 The first



response is dated November 21, 2013. Pl.’s Trial Ex. 3. The second response is dated August 12,
2014. Pl.’s Trial Ex. 5. The third response is dated April 1, 2015. Pl.’s Trial Ex. 6.

23.  Mr. Muhammad testifiedn direct and cross examir@tithat, inhis letters to his
unit chaplain, he asked for halal meat, and in his second letter, he tried to compromsse by al
saying he would be satisfied with the vegetarian diet with the fish added.

24. No one produced Mr. Muhammad’s letters to his unit chaplain, and the unit
chaplain or chaplains who received his letters did not testify.

25. The August 12, 2014, response specifically denies Mr. Muhammad’s request to
receive a vegetarian meal in addition to fish. Pl.’s Trial EX. 5.

26. Mr. Muhammad testifiedbn cross examination that, after he received the first
response dated November 21, 2013, stating that the ADC did not provide kosher or halal meals to
inmates, he wrote a grievance, which is grievance number VSM&14andwhich was fully
exhausted.

27.  During the time Mr. Muhanmad filed four grievances asdbmitted threeequests
for accommodatiopursuant to AD 183, no one from the ADC ever spoke to Mr. Muhammad
about his grievances tiis requests fomccommodation and halal diet. The ADC grievance
procalure states that “after receipt of the informal complaint, the prebtdwer will. . . meet with
the inmate within three working days to resolve the iss&.”s Trial Ex. 7, at 24.Dkt. No. 52,

Ex. 4, at 24.

28. Based on testimony presented to the Cbyrir. Mayfield on cross examination
and Ms. Skillen on direct and cross examinatibe Chaplaincy Service and the Food Service
Department at the ADC weret able or authorizetb grant presuit the relief Mr. Muhammad

seeks.See alsdPl,’s Trial Ex.6.



29. Based on testimony presented to the Cbymis. Skillen on redirect examination
the ADC management team would likely have to review whether to provide new cemlifieods.

30. Based on the evidence before the Court, at the pertinent iemdXCresponded
to requests for religious dietary accommodationly by offering the vegetarian or common fare
options. SeePl.’s Trial EX. 6.

31. Mr. Muhammad contends that the vegetarian option includes butter and animal
products andhatthe common fardoes not include meét.

32. BecauseAD 13-83 specifies no appeal procebscauset was promulgated after
AD 12-16, andbecausehe specificity ofAD 13-83 overrides the generality of AL2-16 based
on the content of the grievances Mr. Muhammad filed and exhausted prior to filirapsiuiased
on the totality of the circumstances presented here regarding Mr. Muhangnagances and
requests for accommodation, the Court concluldésndants have failed to prothee affirmative
defense ohonexhaustion.

33. In the alternative, based on the totality of the circumstances presented here, this
Court concludes that Mr. Muhammad was excused from exhaastmimistrativaemediegrior
to filing suit

34. The ADC failed to follow its own grievance procedures wiitefailed to have

someone speak to Mr. Muhammad about the multiple grievances and requests for accommodation

3 In its prior Order, the Court observed that Mr. Muhammad did not dispute defendants’
claim that the vegetarian and vegan plans do not contain food that is haram, although he claims
those plans are not halal because they do not include halal meat (Dkt. No. 62, at 3 (cifiamp.Dkt
45, at 2; 47, at 4)). Based upon his testimony on direct examinagiappears to hawateredhis
position at trial by claiming the vegetarian option includes butter and animal prosbicis may
be haram.



he filed prior to filing this suit The ADC may not now complain that it did not understand the
nature of Mr. Muhammad’s requested accommodation.

35. Further, based on the evidence before the Court, following the ADC grievance
procedure would not have provided a remedy to Mr. Muhammad. The Court reaches this
conclusiorbased on the ADC’s conduct regarding requested religious dietary acconunsdati
Love andFegansand more specificallypbased on the response Mr. Muhammad received to his
requess for a religious dietary accommodation in 2014 that rejected his request to raceive
vegetariarmeal in addition to fish Pl.’s Trial Ex. 5.

36. The Court also reaches the conclusion that following the ADC grievance procedure
would not have provided a remedy to Mr. Muhammad because, based on the evidence before the
Court, at the pertinent time, the ADC responded to requests for religious dietamynaodations
only by offering the vegetarian or common fare optiddeePl.’s Trial Ex. 6. Based on testimony
presented to the Court by Ms. Skillen on redirect examination, the ADC managesnemidald
likely have to review whether to provide new or different foods. No record edd@ectifies the
members of the ADC management tedrarther, no record evidence identifies whether members
of the ADC management team patrticipate in the grievance process such that a oeaqesstoir
differentfoods would be reviewed at the appropriateel to provide relief in response to such a
request Ms. Skillen testified that she is not on the ADC management tdéésnKelley testified
on direct examination that none of the grievances come to her office; the gee@wmaanswered
by the Deputy Director level if the grievances are exhausted.

37.  For all of these reasons, the Court will not dismiss this case based orgadall

failure to exhaust administrative remedies.



Protection Of Religious ExerciseIn Land Use And By | nstitutionalized Per sons Act

38. The RLUIPA provides that “[n]Jo government shall impose a substantial burden on
the religious exercise of a person residing in or confined to an institution . . . ekierbiirden
resuls from a rule of general applicability, unless the government demosdtratemposition of
the burden on that persefi) is in furtherance of a compelling governmental interest; and (2) is
the least restrictive means of furthering that compelling gowental interest.” 42 U.S.C. §
2000cc-1a).

39. Mr. Muhammad bears the initial burden of showihgt the ADC’s refusal to
provide halal meat “implicates his religious exercisdolt v. Hobbs 135 S. Ct. 853, 862 (2015).

40. The RLUIPA broadly defines “religious exercise” as including “any exercise of
religion, whether or not compelled by, or central to, a system of religious.’beli2 U.S.C. §
2000cc-57)(A).

41. Theprotection of RLUIPA is “not limited to beliefs which asbared by all of the
members of a religious sectHobbs 135 S. Ct. at &63. While this definition is broad, “a
prisoner's request for an accommodation must be sincerely based on a religibasdelkd some
other motivation.d., at 862

42.  Whether or not a religious belief is sincerely held is a factual determination.
Murphy v. Mo. Dep’t of Corr.372 F.3d 979, 983 (8th Cir. 2004).

43. The Tenth Circuit Court of Appeals has stated,tHat]hen inquiring into a
claimants sincerity, then, ourtask is instead a more modest one, limited to asking whether the
claimant is (in essence) seeking to perpetratawfon the cour— whether heactually holds the

beliefs he claims to hold Yellowbear v. Lamper741 F.3d 48, 54 (10th Cir. 2014).
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44,  Mr. Muhammad is a Sunni Muslim and believes that he must follow the character,
morals, and examples dfeProphet Muhammad. Mr. Muhammad converted to Islam in 2004.

45.  According to Mr. Muhammad, “halal” means permitted and “haram” means
prohibited (Dkt. No. 117, 11).

46. In Mr. Muhammad’s view, meats from herbivorous animals that are slaughtered in
accordance with a specific ritual are halal. He believes that kosher meats are also halal. Mr
Muhammad believes any fish is halal meat (Dkt. No. 12Y. for this reason, when the Court
refers to “halal meat” in this Order, the Court refers to meats from herbwv@mmals that are
slaughtered in accordance with a specific ritual, kosher meats, and any fish.

47.  Mr. Muhammad believes that he should folldve Prophet’s example andathto
do so, he must observéhalal diet, which he believes includes meat once a day. The meat must
be halal (Dkt. No. 117, 13).

48. Mr. Muhammad declares that he is commanded by his religious beliefs to eat only
food that is halal and that the dietary options offered by the ADC burden the exehisseebion
because they do not includedailyserving ofhalal meat Mr. Muhammad’s basis for this belief
is thathe believes that therophet Muhammad scolded one of his followers who chosectortze
a vegetarian.

49. The ADC offers inmates five basic meal options: standard (or mainline),meals
pork{ree, vegetarian, vegaand common fare. All were developed in consultation with a
dietitian, who has verified that the meal plamsetthe United SatesDepartment oAgriculture’s

recommendedutritional standards (Dkt. No. 117, 14).
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50. Standard, or mainline, meals normally include a meat, vegetables, fruit, and bread.
The meat served is not certified as halal. On days that pegtied, inmates who elect “perk
free” based on a religious preference may choose a non-pork entree (Dkt. No. 117, 15).

51. For most inmates, meals are served cafeteria style. On days that poseds ser
inmates choosing “pork free” pass through first, to guard against cross awatiamivith pork
products (Dkt. No. 117, 16).

52.  For inmates in certain maximum security or other restrictive housing, meals are
delivered to the inmates’ cells (Dkt. No. 117, 7).

53.  Mr. Muhammad has been incarceratgédhe Varner Unit and the East Arkansas
Regional Unitwhile incarcerated by the ADC. He has never been in general population at either
institution; he has always been in maximum security or administrative segregation.

54. The vegetarian diet includes proxds from each of the United States Department
of Agriculturés recommended food groups and employs legumes or a meat substitute for an
entree. For vegans, soy milk is substituted for naifid tofu is substituted for eggs (Dkt. No. 117,
18).

55.  The commondre meal was developed by the ADC in an attempt to meet the dietary
requirements of multiple religious groups. The common fare meals are nfi¢ddisher, but
the foods used are meant to meet kosher standards. Common fare meals do not can(i@it. me
No. 117, 19).

56. The common fare diet consists of products from each of the major food groups,
including a meat substitute. For lunch or dinner, this typically includes beanspripear pasta,

a nonstarch vegetable, bread, margarine, fruit, and milk, together with eight oohaemeat

substitute entree (Dkt. No. 117, 110).
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57. The meat substitute entrée the common fare diet is purchased by the ADC.
According tothe product packaging, the entree contains no beef, chicken, pork, or byproducts.
Thesupplier labels these foods “kosher” (Dkt. No. 117, 110(a)).

58. Common fare meals are prepared in a separate kitchen at the ADC’s Cummins Unit,
where the purchased entree is combined with rice or pasta and vegetables. ddheds pre
frozen in individualcontainers, stored in the ADC’s warehouse, and distributed to the individual
units upon request. Fruit, bread, margarine, and milk are added at the individual prison umits whe
the meal is served (Dkt. No. 117, 110(b)).

59. The ADC does not offer halal mes part of its regular meals (Dkt. No. 117, 112).
However, the ADC currently does serve fish in certain of its meal rotations.

60. Mr. Muhammactited in an exhausted grievance tloweandFeganscases and the
Federal Bureau of Prisons common fare program, which he understood basedanfirinyscadled
for the ADC to servkosher meals and included some form of meat, and Mr. Muhardidad
request to eat the vegetarian meal offered by the ADC combined with a fisbpemguant to AD
13-83 PI.’s Trial Exs. 4 5.

61. For short periods of time in 2014 and 2015, Mr. Muhammad elected to eat the
ADC’s common fare, a vegatan diet, in order to accommodate his religious neekls.
Muhammadried the vegetarian mebécause he felt his religious commitment wander and “slack
off” when eating the porkree meal.

62. Mr. Muhammad quit the vegetarian diet becausmtedit distasteful, it gave him
gas, and he started to lose weight. Mr. Muhammad stated that he woeldeatiharam meat
than eat the beans provided by the ADC in the vegetarian meal every day. Mr. Muhstated

that “the beans was not seasoned, undesireable, distasteful. It was nasty.”
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63. For the remainder of his incarceratidir. Muhammad has chosen the péike
option. He eats the meat provided, even thougtbékeves it is haram.

64. Mr. Muhammad states that he continues to eat thefpeekoption because he has
no other choice:l eat it or starve.” However, Mr. Muhammad has stipulated that the common
fare and vegetarian diet plans currently offered by the ADC are nutrificaddiquate and meet
the United State Department of Agriculture nationally recommeretl allowances for basic
nutrition (Dkt. No. 117, T 11).

65. Mr. Muhammad believes that a Sunni Muslim may only eathadal food if he or
she is on the verge of death. Mr. Muhammad is not on the verge of getakle continues to
consume haram meat omegularbasis.

66. Fish products are availkbfor purchase through the prison’s commissary
canteen. A package of tuna can be purchased from the commissary for $1.65 pliesrtan,
pepper tuna can be purchased#b#0 plus taxand sardines can be purchased for $1.08 plus tax.
Def.’s Trial Ex. 4.

67. The prison’s commissary or canteen is separate and not a part of the ADC food
services department, @rding to the testimony of Tirldeen on cross examinatioms a result,

AD 13-83 and AD 1398 do not apply tahe commissary. Instead,AD 16-41 applies to
commissary.

68. Mr. Muhammad has not opted to meet his religious needs by purchasing fish from
the commissaryFrom January 1, 2015, to January 1, 2017, Mr. Muhammad only purchased fish
products from the commissary on two occasions. Def.’s Trial Ex. 12.

69. Since August 2, 2001, Mr. Muhammad has spent more than $0Q00 the

commissary.Def.’s Trial Ex. 11. Of that amount, he has spent less than@2f@® meat and fish
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products.ld. By comparison, Mr. Muhammad has spent more than $2)@68 cookies, candies,
condiments, chips, cereal, and other non-meat or fish proddcts.

70.  According to Ms. Deen’s testimony on cross examinatioeretis either a 40% or
50% markup on items available for purchase in the prison commissary, with theredditnds
charged benefiting an indigent program.

71. Evidencefrom Ms. Deernindicates that ADC commissanyanagers or employees
are responsible for marking items as kosher or halal on commissagnlistiat they rely on the
vendor to indicate whier items are kosher or hal@lhesecommissary listehang from time to
time. The available lists, including those sometime®ged on by Mr.Muhammad included
contradictory markings. For example, Ramen nogdlesutwhich defendants specifically ke
Mr. Muhammadare marked kosher on at least one list available to Mr. Muham#lad.Trial
Ex. 12.

72.  Mr. Muhammad also testified that some commissary purchases were madddor
with other inmatesso it may be inappropriate for this Court to assuor for defendants to
suggestthat Mr. Muhammadonsumed all item&e purchased through the commissaryhe
Court, like Mr. Muhammad, acknowledges this practi€drading with other inmategiolates
ADC rules but is part of inmate culture.

73.  While Mr. Muhammad’s actions have not been a perfect exemplar of his beliefs,
the Court does not believe that Mr. Muhammad is seeking to perpetrate a fraudCourthiey
requestindhalal meabnce per day in addition to the vegetarian or commomfi@aprovided by
the ADC. Mr. Muhamma has been a practicing Muslim for more than a decade and has made

multiple requests for a halal dievhich he believes includes a daily serving of halal meas
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requested accommodat®unnder AD 1383 further confirm this. The Court finds that Mr.
Muhammad has a sincere religious belief that he should cortslaieneat once daily.

74.  Mr. Muhammad must also show the ADC's refusal to provide halal meat
“substantially burdened that exercise of religiorldlt v. Hobbs 135 S. Ct. 853, 862 (2015).

75. In Patelv. United States Bureau of Prisgriee Eighth Circuit Court of Appeals
appeared te@reate a standard by which one could determine whatlpeison regulationvould
burden substantially a priser’s free exercise of religion515 F.3d 807813 (8th Cir. 2008)
When applying this standardtimelight of Hobbs,the Court determines thah order to constitute
a substantial burden under RLUIPA, a regulation must significantly inhibit or aonstligious
expression; must meaningfully curtail a person’s ability to express adedrehis oherfaith; or
must deny a person reasonable opportunities to engage in religious expression.

76.  While “the availability of alternative means of practicing religion is a relevant
considerationtegarding First Amendment clairfi# is not relevant to claims under the RLUIPA.
Hobbs,135 S. Ct. at 862.

77.  Of the courts that have addressed the issue, many have found that requi¥xing non

indigent inmates to purchase halal or kosher items from the commissary to subsiitteédious

4 Based on evidence before the Cpimtluding testimony from Mr. Mayfieldhe ADC
provides other accommodations for the religious practices of inmates whoyideniuslims.
These include allowing inmates to attend Friday prayers ardofiffrom work to attend; the right
to keep religious texts, a prayer rug, and a kufi in an inmate’s cell; the obsemaRamadam,
including fasting and service of meals before sunrise and after sunsetpatgdtd celebrate Eid
Al-Fitr and Eid AtAdha. Mr. Muhammadurtheracknowledges that, due to his circumstances,
he is excused from some religious observances, such as Friday prayer, atteostjg,Mnd
making a Pilgrimage He distinguishes those observances, which are not available to hien whi
he is incarcerated and specifically in restrictive housing, from thejices detary
accommodations he seels the basis that the food he requests is available, just not provided.
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diet is not a substantial burdeisee Patel515 F.3d at 814Baines v. Hiks, Civil Action No.
3:14CV616, 2016 U.S. Dist. LEXIS 176116, at *33 n.23 (E.D. Va. Dec. 19, 2016).

78. However, when the inmate is indigent, purchasing items from the commissary i
not a realistic option.Love v. Reed?16 F.3d 682, & (8th Cir. 2000) (wher¢he prisoner was
indigent and generally unable to buy such food, theooptias essentially unavailablelatum v.
Meisnetr No. 13cv-44.wmc, 2016 U.S. Dist. LEXIS 8642, at *23 (W.D. Wis. Jan. 26, 2016)
(“defendants have not established as a realistic option WRIddtPA unless (1) funding for
purchasess offered by the institution for those who cannot otherwise afford it; and (2)riteeca
contains appropriate food optiof)s.seeAbdulhaseeb v. Calboné00 F.3d 1301, 1317 (10th Cir.
2010) (*any ability to purchase is chimerical where a plaintiff is indigent

79.  Other courts have hettiata denial of religiously sufficient foqdvhere food is a
generally available benefitonstitutes a substantial burden on the exercise of religiigent or
not Moussazadeh v. Texas Dept. of Criminal Justr@38 F.3d 781, 793 (5th Cir. 2013ge,
Johns v. Lemmo®80 F. Supp. 2d 1055, 1059 (N.D. Ind. 2013) (“requiring [plaintifipay for
his Sabbath food, thereby denying him an essential benefit that is provided tsoaléps]j in order
to practice his faith, is a substantial burden on his religious exercise. De&paddiny amounts
to a fine on Plaintiff for abiding by a tenet of his faith.”).

80. Here,the ADC has refused to provide Mr. Muhammad with a daily serving of halal

meat. Pl.’s Ex. 5.

> The Court notes thaat the bench triaMs. Kelley statecbn cross examinatiotiat it
would not be a problem to provide Mr. Muhammad with a serving obfige per day in addition
to the vegetarian meallhe Courbbserveshat, had the ADC communicated thoroughly with Mr.
Muhammad with respect to his grieeas and requests for accommodatiefore he filed sujt
including but not limited to his 2014 AD 183 request, this lawsuit may have been avoided, since
Ms. Kelley states under oath that the ADC is willing and able to accommodateuaniinad’s
religiousdiet request.
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81. Mr. Muhammad has no source of personal income (Dkt. No. 117, § 20). He relies
on the benevolence of friends and family members for funds to purchase items from the
commissary. While $6,603.91 may have been deposited into Mr. Muhammad’s account over the
last six yeargDkt. No. 117, 120), there is no guarantee that these deposits will conDefies
Ex. 8.

82. As of May 16, 2017, Mr. Muhammad’s bank account balance was $10.53. Def.’s
Trial Ex. 9. According to Ms. Deennmates are considered indigent when their balance stays
under $9.99 for 30 days. When this occurs, inmates are provided with $12.00 for the purchase of
hygiene items. Indigent inmates are restricted from purchasing food items.

83.  Unless Mr. Muhammad receives additional deposits into his bank account, he will
fall below the account balance required to prevent indigence upon his next purchase ssapynmi
goods that exceeds $0.54. At that point in time, he will be prohibited from purchasintgfoed i
from the commissary, leaving him no way to supplement his diet.

84. Inaddition,as an inmaten restrictive housing, Mr. Muhammadknowledges that
heis prohibited from spending more than $10.00 per week at the commiSdaeycheapéedish
option available in the commissaiy sardines at $1.08lus tax. Def.’s Trial Ex. 4. If Mr.
Muhamad purchases just one serving of sardines a day for seven days, in order to stifpgeme
vegetarian or common fare diet, it would ugg him to spnd $7.56 plus tax. This leaviek.
Muhammadess than $2®each week for personal hygiene itebeore tax Assuming a sales
tax rate of nine percent, that amount decreasek.7® ®ach week. In the East Arkansas Regional
Unit Max Commissary, ehtal floss alone costs $2.69, Speed Stick deodorant costs between $2.32

and $3.22, and toothpaste costs $2 1i1.
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85. The Court finds that the ADC'’s refusal to provide Mr. Muhammad with a daily
serving of halal meat places a substantial buoelr. Muhammad’s religious exercise.

86.  Theburden nowshifts to Mr.Mayfield, Mr. Andrews, and Ms. Kelley, who must
show thatthe ADC’s policy “furthers a compelling government interest and there are no less
restrictive means of furthering that interes#2 U.S.C. 8§ 2000¢t; Native Am. Council of Tribes
v. Weber 750 F.3d 742, 749 (8th Cir. 2014).

87. Defendants have failed to prove thiat ADC’s policy meets this high bar. Ms.
Kelley testified that the ADC could accommodate Mr. Muhammad’s requestedibha once per
day in addition to the vegetarian or common fare meal.

Ms. Kelley: And | heard him say he wasn’t asking for anything tat didn’t

already have on hand, so meaning we could use the mackerel or
whatever fish we had in the kitchen to add to his plate once a day
that, that would meet his needs. Yes. That's what | heard him say.

Mr. Askew: You said the department could Hat®

Ms. Kelley: Yes. |did.

88. Defendants cite tGonzales v. O Centro Espirita Beneficente Uniao de Vedetal,
assert that “the Government can demonstrate a compelling interest in unifadroatagn of a
particular program by offering evidence thaamfing the requested religious accommodations
would seriously compromise its ability to administer the prograb#6 U.S. 418, 435 (2006).
Defendants statthatthey “cannot be reasonably expected to provide unique meals for selected
inmates . . . No inmate receives specialized foods” (Dkt. No. 127, atéjendants also state
that providing Mr. Muhammad with “unique foods will increase the ADC'’s costs, pdigityea

substantial amount” and open up the ADC to potential Establishment Clabtsns(d., at 12-

13).
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89. In support of these arguments are the followiegordfacts. Mr. Muhammad’s
date of birth is July 9, 1985 (Dkt. No. 117, 1According to the 2010 National Vital Statistics
Report of the Centers for Disease Control and Prengerdn African American male has a life
expectancy of 71.8 years (Dkt. No. 117, 1Bg&fendants rely on these figures to approximate the
cost of providing to Mr. Muhammad a different diet for the anticipated remaihtiex Idfe which
will be spent irnthe ADC.

90. Between 2003 and 2008, the ADC attempted to accommodate the needs of a kosher
diet through meals that included grackaged kosher meats and starches. These meals cost about
$5.45 per meal. The ADC provided two such meals per day to each inmate who regkested a
diet. These meals were replaced by the commorofatien (Dkt. No. 117, 119).

91. Inthe 12 months preceding August 2017, the ADC’s Central Warehouse shipped
1,225 common fare meals in 49 cases to the ADC’s prison units. Each ctsesc@h meals
(Dkt. No. 117, 121).

92.  As of early April 2017, approximately 93 ADC inmates had identified themselves
as Jewish, and 1,711 had identified themselves as Islamic/Muslim (Dkt. No. 117, 113).

93. Asofearly April 2017, eight of the 93 inmates whantiiged themselves as Jewish
had requested kosher diets (Dkt. No. 117, 115).

94.  As of early April 2017, Mr. Muhammad is the only Islamic or Muslim inmate who
has requested a halal diet (Dkt. No. 117, 114).

95. Inanalyzing the ADC’s arguments, the Court notas, first, Mr. Muhammad does
not request specialized or unique foodl4r. Muhammad has asserted that receivong serving

of fish each daythat the ADC already purchases and seorea regular basiwould satisfy his
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religious exercise needdMoreover, Ms. Kelley admitted that the ADC could accommodate this
request.

96. In addition,even if Mr. Muhammadad specifically requested halal chicken or
beef, Plaintiff's Trial Exhibit 33 shows several instances where hetédken or beefs actually
cheaper than the nehalal chicken or beeturrently served. It is not clear that serving to Mr.
Muhammad halal chignor beef once per day would cost more than serving to him the standard
or mainline meals the ADC currently serveBefendants state th#ftese calculations reflect a
discounted price because the product is froben defendantdail to explain whypurchasing
frozenhalal chicken or beefiouldnot be a reasonable alternat{izkt. No. 127, at 12). The Court
acknowledges thabased on thiestimony of Ms. Skillen on direct examinatiding ADC utilizes
a bid process to obtain food from vendors and that no existing contract with a vendor includes
halal chicken or beefThe ADC contacted only one vendor to acquire information for trial witho
verifying whether lower cost options are available from other vendors.

97. Defendantdurther state that the ADC’s current meal optionsanthe needs of
most Mwslims and are consistent with the ADC’s Muslim chaplaurigerstanding of a proper
diet (Dkt. No. 127, at 13). In response, the Court reiterates that the protection of RLUIPA is “not
limited to beliefs which are shared by all of the members of a religiou$ $éobbs 135 S. Ct.
at 863.

98. Finally, defendants state that there aeme security ©ncerns regarding
personalized meals. Mr. Muhammad’s meals are prepared by other inmates ghtitorbim in
his single person cell. While the inmates do not know to which inmate a specialialed sent,

there have been instances of food basedagtal and injury.
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99. The Court finds that these security concerns do not rise to the level of a leagnpel
interest as required by RLUIPAAccording to ADC documents and Ms. Skillen’s testimony on
direct examination, numerous inmates receive specialized meals on a dailyitremisincident.
SeeDef.’s Ex. 21 (meals available include: regular, vegetarian, high calgtefotein, low
cholesterol, medium cholesterol, high cholesterol, cardiovascular, and twoafraoasum).

100. The Court finds thadefendantdave failed to assert a compelling interest. As such,
defendantstefusal to accommodate Mr. Muhammad’s request to receive halabneaper day
is a violation of RLUIPA.

The Free Exercise Clause Of The First Amendment Of The United States Constitution

101. “To be valid, ‘a prison regulation [which] impinges on inmatasnstitutional
rights . . . [must be] reasonably related totiagate penological interests.” This level of scrutiny
ensures that ‘prison administrators, and not the courts, [| make the difficutigumdtg)concerning
institutional operations.” There are four relevant factors in determihageasonableness of the
regulation: (1) whether there is ‘a valid, rational connection between the prison iegwdad the
legitimate governmental intergaiit forward to justify it (2) ‘whether there are alternative means
of exercising the right that remain open to prison inmaf8s‘the impact accommodation of the
asserted constitutional right wilave on guards and other inmates, and on the allocation of prison
resources generally(4) and whether there exist alternatives to accommodate the prisoner with a
de minimiscost” Murchison v. Rogers779 F.3d 882, 887 (8th Cir. 2015) (internal citagion
omitted).

102. Defendants have established a rational connection between the prison regulation
and the legitimate governmental interest put forth to justifyTihe ADC currently prepares

approximately 40,000 meals per day (Dkt. No. 127, at Hoviding for Mr. Muhammad’s
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personalreligious dietary requesiould become cumbersome, especidllgeveral of the 1,700
Muslim inmates make the same dietary requestcordingly, the first factotips in favor of
defendants.

103. There are no alternative means available that would ensure Mr. Muhammad daily
access to halal meat. WhN&. Muhammad could purchase food from the commissary when he
has funds available to do so, there is no guardhé&be would have such funds on agiyen day.

In addition, while defendants assert that Mr. Muhammad could elect the regular nmeadays

that fish is servednd eat the vegetarian meal when fish is not sethedADC's religious meals
policy states dietary requirements are not stitigadditions or deletions for a period of 12 months
once a diet request has been made. Pl.’s Trial Ex. 8. Unless Mr. Muhammad receiveal a speci
designationor permission to receive the vegetarian meal as well as fish,ghiot a viable
alternativeunder current policyMoreover, the ADC denied this exact request in 2(8dePl.’s

Trial EX. 5. The Court finds this alternative unpersuasive. Defendants refused Mr. Muhammad’s
dietary request to combine fish with the vegetarian meal prior totiitigeand they cannot now
assert that this option is available as an “alternative medim&'second factdipsin favor of Mr.
Muhammad.

104. Providing Mr. Muhammad with a daily serving of halal meat will have a negligible
impact on guards and other inmaaesl on the allocation of prison resources generally. Ms. Kelley
has already stated that the ADC could feasibly accommodate Mr. Muhammad’s reguest b
providing him with a daily serving of fish in addition to the vegetarian meal. The #uitokfips
in favor of Mr. Muhammad.

105. Here, a reasonablalternative with ade minimiscost clearly exists. Mr.

Muhammad has requested daily halal meat in addition to the vegetarian Medkelley has
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stated that the ADC can accommodate this reduegptroviding Mr. Muhammad with a serving
of fish of the type currently purchased and served by the ADC, once perTteyfourth factor
tipsin favor of Mr. Muhammad.

106. The Court finds that the ADC'’s refusal to provide Mr. Muhammad with a daily
serving & halal meat is not reasonably related to legitimate penological interests. Mr.
Muhammad’s request can be satisfied deaninimiscost to the ADC and with little impact on
the ADC’s guards and other inmates by providing Mr. Muhammad with a daily ses¥iingh of
the type currently purchased and served by the ADMDreover, there are no otheteshative
means available that would ensure Mr. Muhammad access daily to halal meat.

107. Following the bench trial, and having considered the entire record and the findings of
fact and conclusions of law set out above, the Court finds that Mr. Muhammad is entitled tovimjunc
relief.

108. The parties are directed to confer in good faith to arrive at a solution witignovide
Mr. Muhammad with a halal diet thatcilmdes one daily serving of halaleat consistent with this
Order The Court leaw®it to the parties to work out the details, but the ADC is hereby directed to
evaluate any and all options, including options never before considered by the ADC, tp waimpl
the terms of this Order. Any proposed diet should be reviewed by the ADC'’s dietician foomaitriti
assessment.

109. The parties shall confer, negotiate in good faith, and report back to the Court their
proposal consistent with this opinion. The Court directs the parties to submit a writtermegtattis

within 15 days from the entry of this Order.
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It is so ordered this the 30th day of March, 2018.

Fushne 4 Prdur—

" Kristine G. Baker
United States District Judge
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