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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF ARKANSAS
PINE BLUFF DIVISION

WESLEE ALLEN MUCKENFUSS PLAINTIFF
V. 5:16-CV-00023-JTR
SCOTTY ARRINGTON, Deputy Jailer, et al. DEFENDANTS

OPINION AND ORDER

|. Introduction

On January 25, 2016, Plairft¥Veslee Allen Muckenfuss‘Nuckenfusg)
filed thispro se§ 1983 action alleging that, while eas a pretrial detainee in the
Drew County Detention Center ("DCDC"), s denied constitionally adequate
medical care. Doc. 2. Muckenfuss filed three Amended Complaint®ocs. 11,

51 & 66.

After the initial screening requirday 28 U.S.C. § 1915Afaand subsequent
preliminary rulings, Muckenfuss was perradtto proceed with his § 1983 claims
against Scotty Arrington (“Arrington”)Daniel Durham (“Durham”), Chris Nunn
(“Nunn”), Barbara Parnell (“Parnell’)Susan Potts (“Potts”), Alma Vincent

(“Vincent”), Veronica Watson (“Watson”),(collectively “Defendants”), all
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employees of the DCDE.All are sued in their individual capacities. Muckenfuss
claims that the Defendants, other thHwtits, unnecessarily delayed providing him
with adequate medical care fajuries he allegedly sustad during an attack in his
cell. His injuries included a broken noseopken ribs, and a collapsed lung. He
also asserts a failure-to-train claim agaipestts, the jail administrator. Muckenfuss
seeks $300,000 in damages.

Defendants have filed a Motion for Suram Judgment, a Brief in Support, a
Statement of Undisputed Facts, and a Regdbocs. 113-115; 118. Muckenfuss
has filed a Brief in opposition.Doc. 117.

Before addressing the merits of fBedants’ Motion, the Court will
summarize the relevant undisputed facts giving rise to Muckenfuss’s élaims.

1. On October 26, 2014, at 11:00 p.Muckenfuss, a pretrial detainge,

1 On July 15, 2016, the parties consented twged before a United States Magistrate
Judge. Doc. 57.

2 Summary judgment igppropriate when the record, viewieda light most favorable to
the nonmoving party, demonstrates that there is naige dispute as to amyaterial fact, and the
moving party is entitled tjudgment as a matter of lasee Fed.R.Civ.P. 56(a)Celotex Corp. v.
Catrett, 477 U.S. 317, 322-23 (1986\nderson v. Liberty Lobby Inc., 477 U.S. 242, 249-50
(1986). The moving party bears the initial burdgndemonstrating th@absence of a genuine
dispute of material facCelotex, 477 U.S. at 323. Once that has been done, the nonmoving party
must present specific facts demonstrating thate is a material dispute for tri&e Fed R. Civ.
P. 56(c);Torgerson v. City of Rochester, 643 F.3d 1031, 1042 (8th Cir. 2011).

3 It appears Muckenfuss was a pre-trial oheta at the time his inadequate medical care
claim arose. Currently, the Eighth Circuit applies same deliberate indifference standard to an
inadequate medical care brought by a pretrighidee, under the Fourteenth Amendment, or a
convicted prisoner, undé¢ne Eighth Amendmengee Vaughn v. Greene County, Ark., 438 F.3d
845, 850 (8th Cir. 2006). limgramv. Cole Cnty, 846 F.3d 282 (8th Cir. 2017), the Eighth Circuit
recently heard arguments) banc, as to whether the deliberate indifference standard still applies
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was injured while confined in a two-person éell(Doc. 53).

2. At approximately 1:00 a.m., two hours after Muckenfuss was injured,
jailers removed him from kicell and took him to theamate visitation area for
observation. Jail staff provided Muckenfuggh first aid, including an ice pack
and ibuprofen. Qoc. 53 at p. 2; Doc. 114-3 at p. 4; Doc. 114-6 at 1 19-20; Doc.
114-3 at pp. 3-5).

3. Muckenfuss’s visible injuries atuded a bloody nose, a swollen face,
and bleeding from his left ear. Muckenfuss complained to jail staff that he thought
something was broken next to his nose, thatribs were broke and that he was
having “a hard time breathing.” Dfc. 53 at p. 1).

4, In response to Muckenfuss’s complaints, jail staff called Administrator
Potts and an ambulanceDdc. 114-3 at pp. 5-6; Doc. 114-6 at § 11-12).

5. At approximately 2:57 a.m., Mkenfuss was examined by EMT's,

to pretrial detainees in the light the Supreme Court's holding Kingsley v. Hendrickson, 135
S.Ct. 2466 (2015). However, as of the datthif Recommendation, no opinion has been entered
in thelngram case.

4 The Court assumes, for purposes of tles@nt motion, that Muckenfuss’s cellmate beat
him up. Muckenfuss gave conflicting stories about hewvas injured. He told jail staff that he
fell from his bunk. It was not untile arrived at the hogpl that he reported &t his cellmate beat
himup. Accordingly, as Defendaoint out, it is uncledrow Muckenfuss actually was injured.
The cause for Muckenfuss’s injuries is not retéuwa the narrow question before the Court: Did
Muckenfuss received constitutionally adequate wadcare for his injuries, regardless of the
circumstances that led to those injuries?

It also is unnecessary to address Mardlss’'s continuing references being left
“unprotected” from his cellmate, who allegedigat him up. Muckenfuss’s failure to protect
claim was dismissed at the initial screening stageocg 14 and 20). Thus, no failure to protect
claim is before the Court.
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who instructed jail staff to keep a “closaatch” on Muckenfuss. However, they
did not take Muckenfuss to the hospfta(Doc. 114-3 at p. 5; Doc. 117 at p. 2).

6. Through the rest of the eveningdainto the next day, Muckenfuss’s
nose continued to bleed, and he continteedomplain to jail officials about his
injuries. oc. 117 at p. 3).

7. At approximately 12:45 p.m. dDctober 27, 2014, jail officials took
Muckenfuss to the Mainline Medical Clinfior a medical appointment that Potts had
scheduled for him. Muckenfuss was examdnand x-rays were taken. The
nurse practitioner who initially examinedetix-rays advised that she could not see
“anything wrong” but would hae someone else examitie x-rays. She permitted
Muckenfuss to return to the DCDC.Ddc. 114-4 at p. 4; Doc. 114-6 at |1 13-14).

8. At approximately 3:05 p..m., Muekfuss returned to the DCDC from
his appointment at the Mainline Medical ClinicDagc. 114-4 at p. 4).

9. At approximately 5:45 p.m., jaiffecials receiveda telephone call from
the Mainline Medical Clinic advising th&tirther review of Muckenfuss’s x-rays
showed “something ruptured” and he neededbe taken to the hospital. At

approximately 7:05 p.m., after arrangimgr transportation, jail officials took

5 Muckenfuss contends that Officer Arrington “sent the paramedics away” which
prevented them from transporting him to the l@$pnd delayed his receipf medical treatment
for his injuries. Doc. 117 at p. 2). Defendants dispute thisSince Muckenfuss has failed to
present any evidence that the alleged delayeimtitnent impacted his condition or recovery, it is
not necessary to resolve this factual dispute.
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Muckenfuss to the Drew @aty Memorial Hospital, where he received further
treatment for his injuries, including a surgipabcedure to repair a collapsed lung.
(Doc. 114-6 at 41 15-17; Doc. 117 at p. 2; Doc. 114-5 at pp. 1-2).

10. Following his surgery, Muckerds was transferred to Pine Bluff
Jefferson Hospital, where he stayexrkthdays before being releasedod. 117 at
p. 3).

II.  Discussion

Defendants argue that they are erdite summary judgment on all claims
Muckenfuss has asserted against them. The Court agrees.

To proceed to trial on his inadequatedical care claims, Muckenfuss must
have evidence demonstrating that: (B had an objectively serious need for
medical care to treat his injuries; and &g or more of thBefendants subjectively
knew of, but deliberately disregardedatttserious medical need by delaying his
medical treatment.See Saylor v. Nebraska, 812 F.3d 637, 644 (8th Cir. 2016);
Langford v. Norris, 614 F.3d 445, 460 (8th Cir020). Deliberate indifference,
which goes well beyond negligence or gnosgligence, “requires proof of a reckless
disregard of the known risk."Moore v. Duffy, 255 F.3d 543, 545 (8th Cir. 2001).
In other words, “there must be actkalowledge of the riskof harm, followed by
deliberate inaction amounting to callousne8syan v. Endell, 141 F.3d 1290, 1291

(8th Cir. 1998).



Additionally, because Muckenfuss’s iregplate medical care claims are all
rooted in the contention that Defendamsne of whom are medical care providers,
delayed him receiving the medical treatinka needed, Muckenfuss must provide
evidence to demonstrate he was harmed by the alleged delay in treatiaekson
v. Riebold, 815 F.3d 1114, 1120-21 (8th Cir. 2016%ibson v. Weber, 433 F.3d
642, 646-47 (8th Cir. 2006¢xplaining that, to avoid summary judgment on a delay
in medical care claim, annmate must place verifying rdeal evidence in the record
to establish the detrimental effect of the alleged delay in medical treatment);
Crowley v. Hedgepeth, 109 F.3d 500, 502 (8th Cir. 1997) (same). Thus,
Muckenfuss must show Defendants were adibut ignored a critical or escalating
medical situation, or that the delagvarsely affected the inmate’s prognosis.

Muckenfuss has failed to produ@my evidence demonstrating that any
Defendant was deliberately iriiirent to his need for medical treatment. To the
contrary, it is undisputed that: (1) withiwwo hours of being injured, jail officials
removed Muckenfuss from his cell anda@td him in inmate visitation for
observation; (2) jail officials offered i first aid, including ice and ibuprofen;
(3) jail officials notified AdministratoPotts and called for an ambulance and EMT
personnel to examine Muckenfuss; (4pproximately four hours after he was
injured, Muckenfuss was examined by EMT'¢5) after that initial examination,

Administrator Potts made a doctor’'s appoiatt for Muckenfuss; (6) at 12:45
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p.m. on October 27th, approxately 14 hours after he wanjured, Muckenfuss was
taken to a medical clinic vene he was examined and x-rays were taken; (7) the
nurse practitioner at the medical clinic,adxamined Muckenfuss and preliminarily
reviewed his x-rays, madedipreliminary decision to return him to the DCDC; (8)
at approximately 5:45 p.m., jail officialsere notified that upon further review of
the x-rays, a physician had determined that Muckenfuss needed to be taken to the
Drew County Memorial Hospital for internadjuries; and (6) at approximately
7:07 p.m. jail officials transported Muckieiss to the hospital, where he underwent
a successful surgical proceduoerepair a collapsed lung.

Thus, the undisputed evidence shows that jail officials ppokpt action to
ensure that Muckenfuss received noatli attention.  While Muckenfuss
subjectively believes that Defendantsl diot act promptly enough, this st
sufficient to create a material factuasplute for trial. Based on the undisputed
facts, there simply is no evidence to peranjury to find that any Defendant was
deliberately indifferent to a known medica¢ed or that they caused a delay in
treatment which adversely affed Muckenfuss’s recovery.

Muckenfuss’s collapsed lung, the cao$éis breathing difficulties, could not
have been discovered by jail stafifthout assistance from medical professionals.

In fact, the nurse practitioner who examinddckenfuss at thenedical clinic and

reviewed his x-rays dichot detect that he had a ltapsed lung. Instead, she
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determined, in her professial medical judgment, that was appropriate for
Muckenfuss to return to the DCDC. Thtlse seriousness of Muckenfuss’s medical
condition was not known tBefendants until approximadye5:45 p.m. on October
27,2014, when they received a phone caihftbe Mainline MediclClinic advising
that a physician had determined that Merkiss needed to go to the hospital.
Within one and one-half hours of leargi about Muckenfuss’s need for further
medical attention, Muckenfuss was on hig/w@the hospital. While Muckenfuss
complains about not being taken to the m@a$igooner, he does not contend that the
brief delay in treatment adversely affectes prognosis. Nor is there any evidence
in the record to suppostuch a contention.

Muckenfuss refers to missing surveik@&nvideo or audiowhich he says
would have provided evidence that he “laeskrious medical need.” He faults Potts
for losing such evidence and for failitmtake pictures of his injuriesDoc. 117 at
p. 4. No one disputes that Muckenfuss hddaxious medical need.” The issue is
whether any of the Defendants weaware of that need and then deliberately
disregarded it. Muckenfuss fails to exyl how a video or pictures would have
revealed his internal injuries, which waeret visible to the naked eye. Nor does he
explain how surveillance videar audio, if availableywould assist him in proving
his claims of deliberate iniierence and failuréo train. Thus, he has not offered

any evidence that he was prejudiced byaleged failure to preserve surveillance
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video or audio. Finally, there is no evidenthat Defendants acted in bad faith in
failing to preserve such evidencexe, e.g., Hallmark Cards v. Murley, 703 F.3d
456, 460 (8th Cir. 2013) (to support a spidia instruction, court must find that: (1)
the destroying party acted in bad faithfaming to preserve evidence; and (2) the
opposing party was prejudiced by the failugjerman v. Rinchem Co., 687 F.3d
996, 1006-07 (8th Cir. 2012) (emphasizingttlunder federal law, spoliation cannot
be based on a negligent failuie preserve evidence). Thus, spoliation is not an
issue in this case.

Even giving Muckenfuss the benefit of all douwddtbest, his allegations only
support a claim that jail officials weregarably negligent in not getting him medical
treatment sooner. Claims of negligenfail to satisfy the higher deliberate
indifference standard required to find a constitutional violati®e Williams v.
Kelso, 201 F.3d 1060, 1065 (8th Cir. 2000) (“At hedtintiff's proof in this appeal
amounts to negligent conductot deliberate or willfulconduct on [the jailors’]
part.”); Olsonv. Bloomberg, 339 F.3d 730 (8th Cir. 2003) (“deliberate indifference
is akin to criminal recklessness, whiddmands more than glegent misconduct.”).

Muckenfuss’s remaining claim againstt®op for failing to adequately train
jail officials to respond to his medical needlsp fails as a mattef law. A plaintiff
cannot proceed with a failure to trattaim when there has been no underlying

constitutional violation. Carpenter v. Gage, 686 F.3d 644, 651 (8th Cir. 2012).
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Thus, Muckenfuss'’s failure to present evidemo create a submissible jury question
on his inadequate medical care claim is dispositive of his failure to train claim.

[Il. Conclusion

Muckenfuss has not produced any ewide of deliberate indifference by
Defendants Arrington, Durham, Nunn, PdknBotts, Vincent, and Watson in the
way they provided Muckenfuss with dieal treatment for his injuries.
Accordingly, Defendats are entitled to summary judgment.

IT IS THEREFORE ORDERED THADefendants’ Motion for Summary
Judgmen{Doc. 113) be, and it is herebfRANTED, and Muckenfuss’s inadequate

medical care and failure taain claims against Defendants are DISMISSED, WITH

TR

UNITEDSTATESMAGISTRATE JUDGE

PREJUDICE.

Dated this 21st day of December, 2017.
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