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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF ARKANSAS
PINE BLUFF DIVISION

EARL DELMAR PI GG PETITIONER
ADC #155511

VS. 5:16-CV-000212-JLH/JTR

WENDY KELLEY, Director,
Arkansas Department ofCorrections RESPONDENT

RECOMMENDED DISPOSITION

The following Recommended Dispostli (“Recommendation”) has been sent
to United States District Judge J. Leonlides. You may file written objections to
all or part of this Recommendatioif. you do so, those objections must: (1)
specifically explain the factual and/or lédmasis for your objection; and (2) be
received by the Clerk of this Court withfaurteen (14) days of the entry of this
Recommendation. The failure to timely fidjections may result in waiver of the
right to appeal questions of fact.

I. Background

Pending before the Court is a 8 225dtition for a Writ of Habeas Corpus
filed by Petitioner, EarDelmar Pigg (“Pigg”). Doc. 2 Before addressing Pigg’s
habeas claims, the Court will review the ggdural history of the case in state court.

On August 8, 2012, a jury convictedyBiof eleven counts of rape and one

Dockets.Justia.com


https://dockets.justia.com/docket/arkansas/aredce/5:2016cv00212/104334/
https://docs.justia.com/cases/federal/district-courts/arkansas/aredce/5:2016cv00212/104334/20/
https://dockets.justia.com/

count of interference with custody. Ttr&al court imposed the jury recommended
sentence of life on each count of rape terdyears on the interence conviction,
with all sentences to run consecutively.

In Pigg’s direct appeal, he contended thattrial court erred in: (1) denying
his motion to admit evidence that AlSPigg’s primary victim, had a sexual
relationship with her former youth mingst Dalton Smith (“*Smith”), which created
an alleged motive to falsely accuse Pfgand (2) sustaining the State’s objection
to Pigg offering hearsay testimony thatdwerheard one of the victims coaching a
five year old to make falsdl@gations against Pigg’s daughter.

On October 23, 2014, the Arkansagpp&me Court rejected both of Pigg’'s
arguments and affirmed his convictiorigigg v. State2014 Ark. 433 (Pigg I’). In
doing so, the Court held that: (1) amyor in excluding the testimony Pigg argued
would have revealed A.S.’#eged motivation to “falseliyaccuse him was harmless
because the evidence of his guilt was tsverwhelming;” and (2) Pigg’s hearsay

argument was not preserved for appellate revielvat *5.

Throughout this Recommendation, the Court wiréo Pigg’s two rape victims by their
initials, A.S. and W.S. A.Snal W.S. are sisters wiwere friends of Pigg’s daughter, Haley, and
they were frequent visitote Pigg’s residence.

2Smith was convicted and sentenced to aysixr term of imprisnment for sexually
abusing A.S. Pigg theorized that A.S. accused of rape because she believed he reported
Smith’s conduct to thpolice. 2014 Ark. at *2.
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Proceedingro se Pigg sought postconviction rdli@ the state circuit court

under Rule 37 of the Arkansas Rules ofilrocedure. In his Rule 37 Petition and

supplemented Petition, Pigg allegedr categories of error.

First, he contended that his trial counsak constitutionally ineffective for:

(1) failing to file the poper motions, including relief under
Arkansas’s rape shield statute prmit adequate cross-examination of
the victims and witnesses to expdiseir motive in “falsely” accusing
him of criminal misconduct;

(2) failing to investigatand subpoena pottal witnesse$,who
would have testified to his charactend corroborated his theory that
the victims and their families conspd to make false charges against
him:®

(3) failing to conduct an adequate or thorough investigation of
the relevant facts, filing inadegeapretrial motions, and failing to
properly conduct the guilt and palty phases of the triél;

(4) conspiring with detectives and the prosecution to convict him
by various means, including tampey with and destroying evidenée;

(5) failing to present medicalaerds of his erectile dysfunction
and character evidence of his good employment habits during the
penalty phase of his trial;

3Doc.10-1Q Tr. at 55: 80

4Pigg’s Rule 37 Petition identified as potemtidefense character witnesses”: Sammy

Ferris, Kenneth Crowley, Michael HopeweBiklyer Sparks, and Sparks’ fatherDoc. 10-10,
Exh. D, Tr. at 56.

SDoc. 10-1Q7Tr. at 56
%Doc. 10-1QTr. at 57, 79-84

"Doc. 10-10Tr. at 57-58



(6) failing to requedesser-included jury structions and failing
to preserve for appellate review issues of sufficiency of the evidence to
support those instructions;

(7) failing to file the prope motions or make the proper
objections to exclude the 404(t®stimony of Pigg’'s niece, Meghan
Lynn Pigg;

(8) failing to move for a misial on Pigg’s allegation that
Detective Johnathan Wear spdkgurors during the trial;

(9) failing to move foa change of venue;

(10) failing to request an ®entiary hearing and attending
hearings without Pigg being present;

(11) failing to challenge the mlence, including inconsistencies
In victim and witness testimony ancettack of any physical evidence;

(12) failing to file and argue a motion to present testimony that
one of the victims tried to coach a five-year old to make false statements
against Pigg’s daughter in 2010;

(13) failing to seek a change wénue and to file a motion for
mistrial based on alleged statememizde by witnesseand victims in
the presence of five jury members; and

(14) failing to discover evidenad other medical causes of one
victim’s injuries or to object to testimony “bolstering” the victim’s
credibility.

Second, Pigg alleged that authorities failed to “disclose numerous police
reports” involving complaints Piggs hadeprously made against the victims and

their families, in violation oBrady v. Maryland373 U.S. 83 (1963).



Third, Pigg asserted a “cumulative etfrolaim and also argued that that the
prosecution failed to disclose that Stateitnesses “told numerous lies” during the
investigation “under relentless coeargi[from the prosecution] . . . .Doc. 10-10,

Tr. at 60, 83-84

Finally, Pigg asserted a “newlysdiovered” evidence claim, supported by
affidavits from three witnesses sugtyeg that youth minister Dalton Smith
conspired with the victims to have Pigdstly charged and convicted in retaliation
for Pigg reporting Smith’s sexual relationship with Al8., Tr. at 84-85

On March 18, 2015, the trial court held a hearing on Pigg’s Rule 37 Petition.
Doc. 10-12 at 2-137 Three witnesses testified: (Pigg; (2) Pigg’s trial counsel,
William L. Griggs, IV (“Attorney Griggs”)? and (3) Detective Johnathan Wear.
On March 19, 2015, the triabart entered an Order denying all of the claims asserted
by Pigg in his Rule 37 Petitioboc. 10-10, pp. 111-115

In his pro seappeal to the Arkans&upreme Court, Pigg pursuedly three
of the many Rule 37 claims he made befthe trial court: (1) his attorney was

ineffective in investigating the facts tie case and developing potential defense

8Pigg also tendered affidavits from himself, Rex Ritchie, Michael Hopewell, and William
Woods. Doc. 10-13Tr. at 370-376

SAttorney Griggs was Pigg’s thirtrial counsel. Initially Pigg retained counsel, but he

withdrew. Pigg'’s first appointed counsdso withdrew, citing a conflict.
On direct appeal, a different attey was appointed to represent Pigg.
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witness testimony from Sammy Ferris, ifeth Crowley, Michael Hopewill and
Skylar Sparks? (2) his attorney was ineffectiyefailing to exclude evidence based
on Ark. R. Evid. 404(b); and (3) his atbey was ineffective in failing to present
available erectile dysfunction evidence during genalty phase of the trial. In his
appeal brief, Pigg ackndedged that he waabandoninghis ineffective assistance
of counsel claims based on his attorndggddly failing to request a hearing under
the rape shield statite and allegedly conspiringvith the prosecution and
detectives? Doc. 10-14at p. 8, 31-36, 103.

On March 10, 2016, the Arkansas Supeetourt affirmed the denial of Rule
37 relief. Pigg v. State2016 Ark. 108 (Pigg II"); see alsdoc. 10-15

On July 11, 2016, Pigmitiated this § 2254 actionDoc. 2 On September
30, 2016, the Respondent filed her Respori3ec. 10 On January 3, 2017, Pigg

filed a 103 page Reply Brigind 700 pages of supporting exhibits that significantly

%Those were the only prospective witnesseg Rientified by name in his postconviction
appeal.Doc. 10-14 at 104

1The Court has liberally construed Pigg’s fedeéhabeas Petition asserting the claim
that his trial counsel made “cditstionally inadequatarguments” during the rape shield hearing.
This construction is consistent with Piggancession on appeal that he was only abandoning his
claim that his trial counsel was ineffective for failingrémuest a hearinginder the rape shield
statute.

12pjgg admitted in his appeal brief that evidencén the record supported his claim that
his trial attorney had conspired wittie prosecutor and detectiveBoc. 10-14 at p. 31, 34
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enlarged the claims he assgeftin his initial habeas Petitidh. Docs. 16 & 17
Importantly, in his Reply Brief, Pigg statésat “all” of his asserted grounds for
habeas relief are now based onéffectiveness of trial counsel.Doc. 16 at 5
Accordingly, the Court has construedy§s habeas Petition and Reply Brief as
assertingonly various species of ineffectivessistance claims against his trial
counsel, Attorney Griggs.

While the Court is required to cons#r Pigg’'s habeas Petition liberally, this
does not relieve Pigg of the burden of “stat[ing] the facts supporting each ground”
for habeas relief. See Rule 2(c)(2) of fRules Governing Section 2254 Cases in the
United States District Courtsjones v. Jerrisari20 F.3d 848, 853 (8th Cir. 1994).
Thus, as a matter of law, the Court is remjuired to consider any of Pigg’s entirely

conclusory habeas claims, which a supported bynyfacts or lawt* Miller v.

BArguably, a Reply “is not the proper pleadimgwhich to raise dditional grounds for
habeas relief.”"Parker v. Smith858 F.Supp.2d 229, 233 (N.D. NY 201Zpnzales v. Mize&65
F.3d 373, 382 (7th Cir. 200%argument raised for ¢hfirst time in habeagetitioner’s reply brief
was waived); see also Mayle v. Felis45 U.S. 644, 655-56 (2005)x(#aining that pleading
requirements of Habeas Corgesle 2(c) are more demandingthnotice pleading under Fed. R.
Civ. P. 8(a)). Nevertheless, to the extent thi@ye cognizable claims fbabeas relief, the Court
will consider the claims Pigg has asserted in his Reply.

“Many of these conclusory claims and allegations are nothing more than an attempt to
relitigate his state trial, which is explicitly prdiiied under 8§ 2254: “Federal courts are not forums
in which to relitigate state trials.Barefoot v. Estelle463 U.S. 880, 887 (1983). The fact that the
Court has not discussed a particular allegatioes not mean that it was overlooked. Whether
specifically mentioned in thisdstommended Disposition or not, Beurt has carefully considered
all of Pigg's allegations for habeas relief and rejected, without sgmu, those claims and
allegations that are factually and legally unsupported or mere attempts to relitigate his state court
convictions.



Kemna 207 F.3d 1096, 1097 (8th Cir. 200@yq sepetition was not construed to
recognize an unarticulated argumer8mall v. Endicoft998 F.2d 411, 417-18 (7th
Cir. 1993) pro sepetition consisting of highlighted passages or scribbled notes in
margins of judicial opinions not construasl substitute for petition actually alleging
legal arguments).

To facilitate its discussion of Pigg’cognizable ineffective assistance of
counsel claims, the Court has gped those claims as follows:

Claim 1 - Trial counsel was inefftive for failing to investigate and
presenevidenceto supportPigg’s theory that the victims
and their families framed Pigg retaliation for his role in
reporting Dalton Smith’s sexual assault of A.S.;

Claim 2 -  Trial counsel v&ineffective for failing to
investigatediscoverwitnesses, and present evidence to
support Pigg’s claim that the States’ witnesses had other
motivationgo testify aganst him (other than the Dalton
Smith retaliation theory);

Claim 3 -  Trial counsel wasefffective for failing to admit
medicalevidenceandtegimony regarding Pigg’s erectile
dysfunction;

Claim4 - Trial counsel was ineffective for failing to exclude the
testimony of Meghan and Ld@igg under Rule 404(b) of
the Arkansas Rules of Evidamand to move for a mistrial,;

Claim 5-  Trial counsel was ineffective for failing to conduct a
constitutionallyinadequateross-examination of the
State’switnesses?

BIn rejecting this claim in Pigg’s Rule 37 peeding, the trial court ked: “Trial counsel
testified, and the transeti indicated that TriaCounsel did cross-exan@rstate’s withesses and
was able to point out incoissencies in prior testimonyDoc. 10-10 at 113

8



Claim 6-  Trial counsel was ineffective for failing to object to
theState’swithesse®ndirect examination and the State’s
closingargument;

Claim 7-  Trial counsel was iffective for failing to file a
motion to suppress evidenitem a search of Pigg’s
cellphone;

Claim 8 -  Trial counsel was iffective for failing to move to
suppress the statements Pigg made to Detective Weatr;

Claim 9 - Trial counsel was ineffexge for failing to request jury
instructions on lesser includl®ffenses and to preserve
thatissue!®

Claim 10 - Trial counsel was inefttive for allowing the rape
charges and the interferengh custody charges to be
consolidated and resolved in one ttfal.

Docs. 2, 17

Piggdid not appeal this ruling to the Arkansaa@eme Court. Thus, this claim is now
procedurally defaultedAs discussed later, tidartinezexception doesotapply and it cannot be
used to save this claim from defauBeediscussioninfra at 15.

18Pjgg pursued this claim in his Rule 37 proceedibgc. 10-10, Tr. at 59 The state trial
court denied the claim, pointing out that Pigtysl counsel requestead lesser-included jury
instruction, but the puest was deniedDoc. 10-10, Tr. at 107 Pigg did not appeal this ruling.
Thus, this claim is proceduraltiefaulted and not subject to thartinezexception.

1’Pigg raised this claim in his Rule 37 prodeed In denying the claim, the trial court
ruled:

Trial counsel testified he didiscuss with Petitioner jamgy the criminal cases and

that in Trial Counsel’s judgment, the casbsuld be joined so the State would not

have two opportunities to prosecute” Pigglain the event of a guilty verdict in

the first trial, to use thairior conviction against Bg in the second trial.
Doc. 10-10 at 113 Because Pigg failed to appeal this ruling, he may not reMatinezto save
this claim from procedural default.
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Respondent argues that all of Pigg'sdedbclaims should be dismissed, with
prejudice, because they arnéher procedurally defaulte or without merit. Doc.
10. For the reasons discussed below, tbarCagrees and recommends that all of
Pigg’s claims be denied and tbase dismissed, with prejudice.
[I. Discussion

A.  The Trial Court Record Contained “Overwhelming”
Evidence of Pigg’s Guilt

On direct appeal, the Arkansas Supee@ourt reviewed the trial record and
concluded that it contained “overwheng” evidence of Pigg’s guilt:

According to the edence presented at tridd,S., a female minor, was
the victim of ten counts of rape&hile W.S., her younger sister, was the
victim of a single count of rapdoth girls were friends of Pigg's
daughter. At trial, the testimony realed that Pigg engaged in a five-
or six-year sexual relationship with A.S. and that he digitally penetrated
W.S. on several occasions.

. . . We need not decide whethbe circuit court erred because any
error in the exclusion of the testimony was harmless, given the
overwhelming evidence of guilt. A.S.testimony, in detail, revealed
that Pigg had sexual relafis with her for five to six years beginning
when she was eleven years dRigg’'s daughter and W.S. witnessed
some of the sexual activity, which thdgscribed in their testimony. In
addition, expert testimony disclos#dtht A.S. had a deep notch in her
hymen, which was suggestive of selxabuse or penetrating trauma.
Moreover, the jury heard the tesbny of Pigg’s niece who said that
Pigg had molested her when sheswaght years old. Even when a
circuit court errs in making an ewadtiary decision, we may declare the
error harmless and affirmhthe evidence of guilt is overwhelming and
the error is slight. [citation omitted}Ve conclude that the evidence of
guilt in this case is so overwhelmitigat any error in the exclusion of
the proposed testimony is harmless.
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Pigg |, 2015 Ark. App. 572, *2-*5.

A year later, in affirming the trial cots denial of Rule 37 relief, the Arkansas
Supreme Court provided an even moréaied discussion of the “overwhelming”
evidence that supported Pigg’s guilt:

The evidence at Pigg’s trial gluded testimony from A.S. and her
younger sister, W.S., who were figs with Pigg’s daughter. A.S.
testified that she had an ongoing sexual relationship with Pigg that
began when she was eleven or twelvss. testified that Pigg proposed
marriage and gave her a ring on a tag-ayetteville that she took with
Pigg, Pigg’s daughter, and W.S. WaBd Pigg’s daughter both testified

to having witnessed the marriageoposal and to having previously
witnessed oral sex beégn Pigg and A.S. W.S. testified that she had
been digitally penetrated by Pigg. Pigg’'s daughter's mother also
described the relationship betwePmgg and A.S., and, consistently
with the girls’ testimony, she stated that she had noticed inappropriate
behavior between the two that wadicative of a sexual relationship.
She testified that Pigg had demandsat she begin sleeping in a guest
room so that A.S. could sleep with Pigg.

An investigating detective, Jonath Wear, testified that A.S. was

wearing a ring that she said Piggd given her, and the ring was

introduced into evidencé&Vear also testified that Pigg had fled on his
motorcycle when Wear and another odfi tried to arrest him, that Pigg

crashed the motorcycle, and thgtlteone was confiscated at the crash
scene. The phone had numerous pegwof A.S., texts with A.S., and a

video of A.S. dancing that wegdl introduced into evidence.

One of the girls’ friends testified that she had accompanied Pigg and
A.S. on a trip to Branson, Missouri, where she observed A.S. holding
hands with Pigg and A.S. dancing irtvideo. The friend testified that
they had told A.S.’s grandmothavho was A.S.’s guardian, that they
were going to visit an aunt of the friend because A.S. was not supposed
to be with Pigg. They had taken &foire with a stranger to aid in this
deception. Her description of thaptrwas consistent with the other
witnesses’ testimony.
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In addition, there was expert testimony that A.S. had physical signs
suggesting sexual abuse, and testignfrom Pigg's niece that Pigg had
molested her when she was eight years old.

Pigg II, 2016 Ark. 108, *5-6.

In order to prevail on his ineffecvassistance of counsel claims, Pigg must
establish that, but for his attorney’s errbrere is a reasonable probability that the
result of the criminal proceeding would have been differei@trickland v.
Washington466 U.S. 668, 687-88, 694 (1984Hecause the prosecution presented
overwhelming evidence of Pigg’s guilt, theseates a serious threshold problem for
Pigg in trying to maintain the viability of fiineffective assistance of counsel claims.

B. Legal Standards Applicable to Pigg’'s Habeas Claims

1. DeferentialStandard of Review Governing Pigg’s
Claims That Were Fully Adjudicated on the Merits in

StateCourt

A doubly deferential standard ofview, imposed by 28 U.S.C. § 2254{4),

BWhere a state court has previously adjudidaa claim on the merits, a federal habeas
court may grant habeas relief in only three lighis#uations: (1) the desiobn was “contrary to ...
clearly established Federal law, as determimgdhe Supreme Court of the United States,” 28
U.S.C. 8§ 2254(d)(1); (2) the dsmn “involved an unreasonable applion” of clearly established
federal law,id.; or (3) the decision “was based on aneasonable determination of the facts in
light of the evidence presentadthe State court proceedingd’. 8 2254(d)(2).

For purposes of 8 2254(d)(1), “anreasonableapplication of federal law is different from
anincorrectapplication of federal law Harrington, 562 U.S. at 101. “Surmountirgfricklands
high bar [for evaluating ineffectivassistance claims] is never an easy task,” and “[e]stablishing
that a state coud’application ofStricklandwas unreasonable under § 2254(d) is all the more
difficult.” 1d. at 105 (citations omitted). The standards create8thgklandand § 2254(d) “are
both ‘highly deferential,” and when the tapply in tandem, review is ‘doubly’ sdd.
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controls this Court’'s meriteview of habeas claimsahwere fully adjudicated by
the state courts of Arkans&s.Claim 1, Claim 2 (in pa)t Claim 3 (in part), and
Claim 4 were fully adjudicated on the e in Arkansas state court.

In ruling on those claims, the Arkansas Supreme Court correctly identified the
controlling legal standard f&trickland v. Washingtod66 U.S. 668, 687 (1984) and
properly applied it to deny §y post-conviction reliefPigg v. State2016 Ark. 108,

*3. For Pigg now to obtain habeas reb&fthose claims, he must demonstrate that
the Arkansas Supreme Court’'s application of tB#&ickland standard was
“unreasonablé,i.e., its decision wasso lacking in justificaion that there was an
error well understood and comprehendeexrsting law beyon@ny possibility of
fair-minded disagreement.Harrington v. Richter562 U.S. 86, 101-03 (2011).

Meeting this high bar is a dauntingskaand requires a haas petitioner to
show that: (1) counsel's represertgatifell below an objective standard of
reasonablenesand(2) but for counsel’s error, theers a reasonable probability that
the result of the criminal proceied would have been differengtrickland 466 U.S.

at 687-88, 694. The law is clear that tHefendant “bears ¢hburden to meet

19A state court adjudicates a claim “on the isg triggering deferatial review, when it
decides a habeas petitioner’s tigh relief on the basis of the substance of the federal claim
advanced, rather than on a prdaral or other rule precluding state court merits review.
Harrington v. Richter131 S.Ct. 770, 784-85 (2011) (whestate court decision is ambiguous,
and so it is “a close question” on whether the state court denied a péstrdagn on procedural
grounds or on the merits, a federal court mustymnesthat the state court adjudicated the claim
on the merits).
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[Stricklands] two standards.'Weaver v. Massachusetts37 S. Ct. 1899, 1910
(2017)%°

In Section C (pages 17 through 34), @lail through 4 are analyzed and the
Court explains why Pigg hamt overcome the highly deferigal standard of review
governing those habeas claims.

2. Standard of Review @verning Pigg’s Procedurally
DefaultedClaims

All of Pigg’s other substantive claims are procedurally defaulted because they
either were not adjudicated at all or wewrdy partially adjudicated in state court.
Before seeking federal habeaview, 8 2254(bJX)(A) requires a state prisoner to
first “exhaus|t] the remedies available iretbourts of the State,” thereby affording
the state courts “the first opportunity aoldress and correct alleged violations of
[the] prisoner's federal rightsColeman v. Thompsp®01 U.S. 722, 731 (1991).
When a petitioner fails to fully exhaustshtlaims in state court and the time for
doing so has expired, his clairage procedurally defaultedd. at 731-32.

Under Arkansas law, ineffective assistarof counsel claims generally must

be raised in a Rule 37 petition and nmay be considered on direct appeRatchford

20See Burt v. Titlow134 S. Ct. 10, 17 (2013) (und8trickland counsel is “strongly
presumed to have rendered adequate assistadamade all significant decisions in the exercise
of reasonable professional judgmémnvith the burden to show lberwise “restfinglsquarely on
the defendant”)Wong v. Belmonte§58 U.S. 15, 27 (2009) $tricklandplaces the burden on the
defendant, not the State, to show a ‘reasonplbdability’ that the result would have been
different.”).
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v. State 357 Ark. 27, 31 (2004) (“It is well #ed that this court will not consider
ineffective assistance as a point on direct appeal unless that issue has been
considered by the trial court.”). Thus,drhaust his Rule 37 éffective assistance

of counsel claims, Pigg was required to eaisose claims witlthe trial court and

then appeal the denial of reliefthe Arkansas Supreme Coulrmstrong v. lowa

418 F.3d 924, 925-26 (8th Cir. 2005).

When a procedural default occurs, fetlaedbeas review of the claim is barred
unless the prisoner can denstrate “cause” for the default and “actual prejudice”
as a result of the alleged violation ofié&al law, or demonstrate that failure to
consider his claim will result in a fundamental miscarriage of jusfioeman 501
U.S. at 750.

Pigg makes only one argument to excuse his procedural default: his lack of
an attorney, at the initial step of Hiule 37 post-conviction review, should be
deemed to be “cause” to exsauhis procedural default tifose ineffective assistance
of counsel claims. In suppant this argument, Pigg relies dhartinez v. Ryan566
U.S. 1 (2012) andrevino v. Thaler 133 S.Ct. 1911 (2013)Doc. 16 at 3-8
However, as explained belowjartinez either does not apply or, if it does, Pigg
cannot meet the essential elements requireddase his default dhose claims.

(a) Pigg’s Procedurally Defailted Claims That Are
Outside The Scopeof Martinez

Martinezand its progeny apply only to ahas that were defaulted in thretial
15



post-conviction proceedingin Arnold v. Dormire 675 F.3d 1082, 1087 (8th Cir.
2012), the Court explicitly held thMtartinezis not applicableto excuse default of
ineffective assistance claintisat were litigated in an initial review post conviction
proceeding, but not preserved in the post-conviction apfes.Martinez566 U.S.
at 16 (holding doermot extend to defaults occurring other kinds of proceedings,
“including appeals from initial-n@ew collateral proceedings”).

In Pigg’s initial Rule 37 proceedinghe trial court ruled against Pigg on
Claims 5, 9, and 10. PiggRule 37 appeal to the Amksas Supreme Court did not
raise or address the trial court’s rejectminClaims 5, 9, and 10. Accordingly,
Martinezdoes not apply to those three clajmbich are now procedurally defaulted
and cannot be saved. Accordingly, thokems require no further discussion, and
the Court recommends that thiey dismissed, with prejudice.

(b) Pigg’s Defaulted Claims That Qualify For Analayis
Under Martinez

Pigg procedurally defaultgglaims 6, 7, and 8 by not raising them in his initial
pro seRule 37 proceeding. Thus, if Pigg can satisfyNtagtineztest, those claims
may be saved from procedural ddfa To meet his burden undbfartinez Pigg
must establish that each of his “ungerg ineffective-assistance-of-trial-counsel
claim[s] is a substantial oneMartinez 566 U.S. at 14PDansby v. Hobhs/66 F.3d
809, 834 (8th Cir. 2014) (quotinfrevino v. Thaler133 S.Ct. 1911, 1918 (2013);

see als®asser v. Hobhg35 F.3d 833, 853 (8th Cir. 2013) (applyMartinezand
16



Trevinoto Arkansas proceedings). For anfieetive assistance of counsel claim to
be “substantial,” the habeas petitioner mdemonstrate that his claim: (1) has
“some merit”; and (2) is supped by at least some factdartinez 566 U.S. at 14-
16. If a habeas petitioner is unable to satefiger part of this “substantiality test,”
his ineffective assistance obunsel claim is proceduhadefaulted and cannot be
properly considered in a § 2254 habeas actldn. Thus, in order for Pigg to save
Claims 6, 7, and 8 from procedural default undartinez he must make a
“substantial” showing undeboth the performanceand prejudice prongs of
Strickland

In Section D (pages 34 through 41), @lai6, 7, and 8 are analyzed and the
Court explains why Pigg has not satisftbé “substantiality test” required to save
those ineffective assistance of coundalms from procedural default.

C. Analysis of Pigg’s IneffectiveAssistance of Counsel Claims
That Were Fully Adjudicated In State Court

1. Claim 1 - Trial Counsel Failed to Adequately
Investigate and Present Testimony That Dalton Smith
Had Pigg Falsely Charged With Raping A.S.
Pigg argues that his trial counsel fdil® develop and present testimony to

support the defense that Dalton Smith canetd the victims and their families to

“concoct the accusations” against Pigg fetaliation” for him reporting Dalton

17



Smith’s consensual sexual relationship with A.S.

Pigg’s trial counsel attempted to prelsemidence to support portions of this
defense at tria® but the trial court excluded ¢hevidence under Arkansas’s rape-
shield statuté® Before trial, Piggs’ attorneyiléd a motion requesting the court’s
permission to introduce evidence “ohet occurrences of sexual conduct between
an alleged victim” andtwo other persons?* Doc. 10-3, Tr. 244-45 During the
hearing on that motion, Pigg’'s counselgued he should be allowed to cross-
examine A.S. on whether sheelievedthat Pigg and his ex-girlfriend, Krystal

Buckalew (“Buckalew”), provided the inforation in the police reports that led to

2IDoc. 2 at 5

22 The Court construes Pigg’s claim broadlyrtclude both the theorhat his trial counsel
should have made additional argurtseto try to get this evidendeefore the jury and that the
arguments he made were the wrong arguments.

ZArkansas’s rape-shield staturequired Pigg’s trial counséb get the trial court’s
permission before asking A.S. about: (1) hermsixual relationship with Smith; (2) the fact
that Smith had been convicted of sexually aksw her; (3) whether she believed Pigg had
reported Smith’s sexual contact with her to the golior (4) any matter that would have revealed
her past sexual conduct with anotherspa in an effort to impeach heBeeArk. Code Ann. § 16-
42-101 (prohibitingjnter alia, evidence of a victim’s prior gaal conduct with any person “to
attack the credibility of the victim, to prove any defense, or for any other purpose,” but establishing
a procedure for defendants to estabiish relevancy of such evidence iniarcamerahearing);
see alsolurner v. State355 Ark. 541, 545-546 (2004) (affirmingal court ruling to exclude
proposed evidence that the victim gave inconsisg&atements to the police regarding her sexual
activity before being raped by defendant anaamg that the probative value of the evidence did
not outweigh “the obvious or inflammatory effect of the evidence, which would have been to cast
the young girl in a bad light.”).

2%0One of those persons was Smith; the second person was Krystal Buckalew (“Buckalew”),
Pigg’s girlfriend. Buckalaw testéd against Pigg at trial.
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Smith’s arrest, conviction and prison terid. at 371.

The trial judge denied the motion the extent it sought to allow Pigg’s
attorney to question A.S. about her sexweddtionship with Smith, in violation of
the rape-shield statute. Doc. 10-3 Exh. A, Tr. 372. However, the trial court
permitted Pigg’s trial counsel to ask Batéw whether she had been accused of
sexually abusing A.S.Doc. 10-3, Tr. 369 At trial, A.S. recanted her earlier
allegations against Buckalew, explainititat she made them out of anger at
Buckalew for reporting Pigg to the policB®oc. 10-6, Tr. 885

In his initial Rule 37 proceedindRigg submitted affidats from Rex Lee
Ritchie, Michael Hopewelland William Woods, who aeimed that Smith, while
incarcerated, confessed to them that hespoed with Pigg’s accusers to have Pigg
arrested and charged with rafdePigg also offered his awself-serving affidavit,
full of inadmissible hearsay, repeating attSmith allegedly told Pigg about his
“conspiracy” with the victimg! Relying on those affidavits, Pigg made the vague

argument that his attorney filed “the wagp motion,” without ever identifying “the

25Pigg appealed this evidentiary rulingg.was upheld on direct appedigg |, 2014 Ark.
433 at 3-5. The Arkansas Supreme Court ruledithaéed not decide wédther the circuit court
erred because any error in the exclusion eftdstimony was harmless, given the overwhelming
evidence of guilt.”Id. at *4.

26Doc. 10-13, Exh. D, Tr. 370-373.

21d., Tr. 374-376
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correct motion” that should have been fiféd.
In rejecting these arguments for Ruler8lief, the trial court ruled that: (1)

any evidence regarding the victim’s “prisexual conduct wittother males™ was
inadmissible during the rape-shield heariiig) Pigg provided his counsel with the
names of defense withessdter the trial had startednd (3) the proposed defense
witness testimony, as contained in tpeoffered affidavits, was inadmissible
hearsay?

In affirming the trial court’s denial of Rule 37 relief on those grounds, the
Arkansas Supreme Court at®igg'’s failure to provétricklandprejudice. Pigg Il,
2016 Ark. 108. Finding that A.S.'sestimony was abundantly supported by
“independent evidence,” the Court held ttthe evidence [against Pigg] . . . was
overwhelmingthat no prejudicewould have resulted frorthe failure to present
evidence of A.S.’s motivation to lie or fromfailure to use the theory of defense
that Pigg contends would have been successfdl.at *6 (emphasis added).

In his § 2254 habeas papers, Pigg du#sargue that the Arkansas Supreme
Court unreasonably appli&trickland Instead, he contendlsat he now has “new

evidence” to support his contention that tape charges agaiism were “trumped

up.” Doc. 17 at 27

28Dpc. 10-12, Tr. 180
29Doc. 10-10, Tr. 105-106
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What Pigg offers isot “new evidence,” but rather affidavits from new
witnesses to support the same “conspiratyé testimony” argument that was raised
and rejected in his Rule 37 proceedirigvo of the three “new” witnesses, Sammy
Ferris and Larry Crowley, offéestimony strikingly similar to the previously offered
and rejected testimony of Rex Lee Rit, Michael Hopewleand William Woods®
Collectively, the hearsay statements of iesw withesses alledgigat, while Dalton
Smith was incarcerated, he tdltem about his involvement in “framing” Pigg. For
the first time, Pigg also seeks to buttress his claim with an affidavit from Smith
himself. In this “new affidavit,” signiton August 25, 2016, Smith invokes his rights
under the Fifth Amendment, but claims hil enly “speak to [his involvement] in
court.” Doc. 17 at 118-1190f course, Smith’s evidentiary gamesmanship reduces
the probative value of his affidavit to zero.

The gist of all this so-called “new evidence” amounts to nothing more than
Pigg trying to use differemtitnesses to retell theame storyabout Smith conspiring

with other individuals to have Pigg falgehrrested and charged with rape. Pigg

30Comparethe Affidavits of Ritchie, Hopewell, md Woods tendered at Rule 37 hearing
with the Affidavits ofSammy Ferris and Larry Gwley presented in Pigg’s § 2254 Reply Brief.
Doc. 10-13Exh. D, Tr. 370-373; Doc. 17 at 27, 118-119

Ferris and Crowley were inijavith Smith. According taPigg, they would also testify
about Dalton Smith’s jailhouse missions that he “helped provok&'S. and others to “falsely
accuse” Pigg. Id. This proposed testimony is almost itleal to the affidavits of Ritchie,
Hopewell, and Woods, all of whiakiere considered and rejectiey the trial court and Arkansas
Supreme Court in denyirgigg Rule 37 reliefDoc. 10-13, Tr. at 370-373
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argued the same theory in his Rule 3@cgeeding, both to the trial court and the
Arkansas Supreme Court. The fact tRagg has found new wigisses to support a
previously presented claim doest transform their affidavitento “new evidence.”
Rather, Pigg seeks to submit cumulative emk, which has aady been rejected

in his Rule 37 proceeding, to support a claim that was fully adjudicated and properly
rejected in state court.

To satisfy the “newly discovered evidmi test, Pigg must demonstrate that:
(1) the new “factual predioaf ] could not have beenguiously discovered through
the exercise of due diligence;” and {#)e [new] facts underlying the claim would
be sufficient to establish by clear and cormung evidence that but for constitutional
error, no reasonable factfinder wouldvlafound the applicant guilty of the
underlying offense.” 28.S.C. 8§ 2254(e)(2)(A)(ii)) an¢B). Pigg has made no
effort to satisfy the “newly discovered eeitce” test to allow the Court to consider
the newly proffered affidavits.

In addition, the so-called “new evidence” is barred bseatbis claim was
fully adjudicated and rejected in PigdRle 37 proceeding: “If a claim has been
adjudicated on the merits by a state caufederal habeas petitioner must overcome
the limitation of § 2254(d)(1) on the redathat was before the state courCullen
v. Pinholstey 131 S.Ct. at 1398-99). Finally, there was nothing “unreasonable”

about the decisions of the trial court oe thrkansas Supreme Caoium rejecting this
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claim.

Accordingly, Pigg isnot entitled to an evidentiary hearing to present and
develop the so-called “new evidence,” unting, but not limited to, the details of
Smith’'s yet-to-be-revealed first-hand exphtion of his alleged conspiracy to
retaliate against PiggdMicCamey v. Epp$58 F.3d 491, 498 (5tir. 2011) (holding
that in light of Pinholsterand state court adjudication of petitioner's claim on the
merits, district court erred in considagievidence presented at federal evidentiary
hearing in support of petitioner’s claim).

Pigg’s only basis for obtaining relief on Claim 1 is to demonstrate that the
Arkansas Supreme Court, based on teeord before it, unreasonably applied
Stricklandin concluding that he sufferet prejudiceas a result of his counsel’s

alleged failure to develop the “Dalton Smith defen8eHe has failed to do s8.

31Because the Arkansas Supreme Court corrextlyzed this claim solely in terms of
Stricklandprejudice, it is not necesyao evaluate the performea of Pigg’s trial counselJnited
States v. Leer15 F.3d 215, 221 (8th Cir. 2013) (citation omittese alsdtrickland 466 U.S.
at 697, 104 S.Ct. 2052 (“If is easier to dispose of an ingffiweness claim on géhground of lack
of sufficient prejudice . . . #t course should be followed.”).

32The trial court record amply supports thek@nsas Supreme Court’s rejection of this
claim based on its conclusion that the overwhelming evidence of Pigg’s guilt prevented him from
proving Strickland prejudice. The independent eviderafePigg’s guilt, even without A.S.’s
testimony, included: (1) eyewitreetestimony from Pigg’s daughtercdW.S. that they witnessed
Pigg and A.S. engaging in ors¢x and Pigg proposing marriage to A.S.; (2) testimony from
Pigg’s ex-girlfriend that she observed inapproprisbavior between Piggd A.S. and that Pigg
asked her to sleep in a differdredroom so A.S. could sleep whim; (3) suggestive photos of
A.S. on Pigg’s cell phone, a video of A.S. danceng] text message exchanges between A.S. and
Pigg; (4) testimony from Pigg’s niece about Pgygéxual abuse of her and her sister; and (5)
physical evidence consistent with A.S. suffering sexual abuse.
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Finally, the proposed “new evidence’gBi seeks to present contains no
“smoking gun” which exonerates hitNothingabout Dalton Smitlallegedly being
involved in a “conspiracy” to “wongly” convict Pigg undermineany of the
overwhelming direct and circwstantial evidence of Piggguilt. This is not a he-
said, she-said case, built around the testiyrnof a single witness. A.S.’s testimony
against Pigg was corroboratedryltiple witnessesncluding Pigg’s own daughter
and his ex-girlfriend. Even if his cowishad been able tpresent evidence to
support Pigg’s “conspiracy theory” dtial, no reasonably jury would have
concluded, based on that “new evidenceit thigg was not guilty. In fact, even if
the jury had heard and lived Pigg’s proposed witnesses’ testimony about Dalton
Smith trying to “frame” Pigg, there wastill overwhelming independent evidence,
from other reliable sources, of Pigg’s guilt.

As to Claim 1, Pigg has failed totsfy his burden of showing that the
Arkansas Supreme Court unreasonably ap@teidkland or that its conclusion was
based on an unreasonable determinatioracisfin light of the state court record.
Accordingly, this claim should be dismissed, with prejudice.

2. Claim2 —Trial CounselFailed to Properly Investigate,
DiscoverWitnessesand Present Evidence to Support
Pigg’'sOther Conspiracy Theories

Pigg also faults his trial counsel for not presenttiter conspiracy theories

to support his innocence. In fact, Pigg @mas that most of the witnesses against
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him at trial were motiated by revenge to tiify falsely against hini® He also faults
his trial counsel for not calling additionalitnesses to support those conspiracy
theories. In analyzing Claim 2, the Coursla@gregated and considered all of Pigg’s
conspiracy theories and his arguments thattrial counsel failed to develop and
present testimony in support of tleaheories during the trial.

In his Reply in further support of his habeas Petition, Pigg identifies 28
witnesses that his attorney shotidve interviewed and called at trf4l. These
putative witnesses all presumably would/éaffered testimonyelated to Pigg’s
contentions that: (1) he was falsely acclis€) the victims and withesses against
him had ulterior motives for wanting him falgelonvicted of a crime; (3) he suffers
from erectile dysfunction; and (4) he didt commit the criminahcts in question.
Doc. 17 at 25-28 Additionally, scattered throudgPigg’s habeas papers are vague

assertions about other topics his trialesel should have investigated and other

33The Court will not attempt to catalog all of Pigg’s conspiracy theories, which are
sprinkled throughout his habeas papers. For pignhe contends tha.S. “conspired with
others” to accuse him because she and her fanailgdadl Pigg for the arrest of their father in 2010.
Doc. 10-10 at 86-87 He further asserts that he had “pfabiat W.S. had admitted her intent to
“get revenge” against him and had previously comwe “I’'m King Bitch and | get what | want,
and I'll get you back because my mom and Unclad@d told me what to say and its win win.”
Id. at 86-97

34During the Rule 37 hearing, Piggntended his trial coundelled to interview some “23
witnesses, “who would have refdt¢he allegations against hinboc. 17-1 at 12-13 Because
Pigg did not identify those 23 witnesses by namieisrRule 37 hearing, is impossible to know
how many of them are the saméngsses that he has now identified in his habeas Petition.
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evidence that should have been presettted.

Some of these claims appear to hdeen fully adjudiated in the state
postconviction proceeding, whitghers do not appear to have been fully adjudicated
or arguably were not presented at all. avoid grappling with complicated issues
of procedural default, the interest ofljaial economy weighs in favor of the Court
considering,on the meritsall of the various “conspacy theories” that comprise
Claim 2. See Trussell v. Bowerso#d7 F.3d 588, 590-91 (8ir. 2006) (because
procedural default is not a jurisdictionadr to federal habeagview, it can be
bypassed “in the interest of judicial economy9ee28 U.S.C. § 2254(b)(2) (“An
application for a writ of habeas corpusynfee denied on the merits, notwithstanding
the failure of the applicant to exhaust tleenedies available in the courts of the

State.”)3¢

35Many of his allegations have no bearing ondhminal issues in the case but appear to
go to Pigg’s general contentionlwibis. For example, Pigg questidnis trial counsel’s failure to
investigate and present evidence of his ex-gariti, Ms. Buckalew, taking title to Pigg’s Honda
Accord, in 2010, and forging his name on a bill of s@ec. 17 at 74-75

36 As to those Claim 2 matters that were édeed and rejected by the Arkansas Supreme
Court or the trial court, durg Pigg’s Rule 37 proceeding, thewt will apply § 2254(d)’s doubly
deferential standard. As to those Claim 2 matters that were not fully adjudicated, the Court will
applyStrickland Finally, in conducting th8tricklandanalysis, the Court muke mindful of the
Arkansas Supreme Court’s holdingththere was overwhelming evidenof Pigg’s guiltat trial.
SeeChristenson v. Ault598 F.3d 990, 997 (8tGir. 2010) (citingStrickland 466 U.S. at 700)
(“When there is overwhelming evidence of guilegented, it may be possible to demonstrate
prejudice” undeftrickland).
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As to Pigg’s argument that his traunsel should have dadl other witnesses
to offer testimony on his behalf, muchtbat proposed testiomy would have been
excluded as irrelevant, prejudicialpr otherwise inadmissible hearsdy.
Furthermore, Pigg has failed to demonstrate that his trial counsel’s performance in
failing to call these witnessavas constitutionally deficién Pigg’s counsel cannot
be faulted for not tenderingitness testimony that waiihave been exclude&ee
Dodge v. Robinsqr625 F.3d 1014, 1019 (8th CirOR0) (finding counsel’s failure
to raise a meritless claim at trial could reminstitute ineffective assistance). In
addition, “[d]ecisions relatig to withess selection are normally left to counsel's
judgment and this judgment [should hio¢ second guess®n hindsight.'Williams
v. Armontrout 912 F.2d 924, 934 (8th Cir. 1990An attorney's decision not to
interview or call a particular withess mi& viewed from the pspective of counsel
at the time the decision was madénited States v. William$62 F.3d 938, 941 (8th
Cir. 2009). Pigg has failed to prove hisoaney’s performance in failing to call
these witnesses was conginally deficient.

Pigg also has failed to establStricklandprejudice. “To establish prejudice

from counsel's failure to investigate a potential witness, ageitimust show that

3For example, Pigg identifies Bethany Harlco@ho allegedly would have testified that,
while at the Van Buren skatingik, she overheard W.S. boast thla¢, her mother and her Uncle
Randall Selph had fabricated sexual assault ape allegations again§tigg in retaliation for
Pigg’s reported complaints “against the famaijnong other reasons and to keep Ashley from
spending time with the petitioner’s familyDoc. 17 at p. 30
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the witness would have testified andatththeir testimony would have probably
changed the outcome of the triaBiers v. Webef59 F.3d 969, 974 (8th Cir. 2001).
“In conducting this analysis, [the Coucbnsiders]: (1) the credibility of all
witnesses, including the likely impeachmehthe uncalled defense witnesses; (2)
the interplay of the uncalled witnesses wlib actual defenseitnesses called; and
(3) the strength of the evidence ity presented by the prosecutiond. There is
no prejudice if, factoring in the uncalledtnesses, the govament’s case remains
overwhelming. Armstrong v. Kemna90 F.3d 592, 605 (8th Cir. 2010). Based on
the overwhelming evidence of Pigg’s gurgne of the putative testimony Pigg now
seeks to offer - even assungiit could and should have bemtmitted at trial - would
have altered the jury’gerdict.

Pigg has failed to satisfy his b of showing that he suffer&itrickland
prejudice as a result of his trial coubsealleged failure to conduct more
investigation, to present other retalmati defenses or to call other witnesses in
connection with the mattersahcomprise Clain2. Accordingly, Claim 2 should be

dismissed, with prejudice.
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3. Claim 3 —Trial Counsel Failed to Present Evidence of
Pigg’s Erectile Dysfunction®®

Pigg contends that his trial counsel was ineffective for failing to admit medical
evidence to show that he suffers froreaile dysfunction. Pigg somehow believes
this evidence would have supper his contention that he was incapable of engaging
in some of the sexual acts the victiand witnesses deribed at triaf®

During the trial, Pigg’s attorney attempted to offer medical records to support
Pigg’s testimony that head erectile dysfunctioff. The State objected, pointing out
that the records were hearsay and hadbeen produced before trial. The Court

sustained the objection and axdéd the medical record®oc. 10-7, Tr. at 1064-

%8n his Rule 37 proceedings, Pigg limited thiaim to his trial counsel’s ineffectiveness
during thepenaltyphase of his trial. Wle Respondent correctly gues that only the penalty
phase claim is preserved for rewi, Pigg arguably would be entitléo have the Court consider
this claim, as to the guilt phase of his trial, unblartinez To avoid that procedural quagmire,
the Court will address thineffective assistae of counsel claimgn the meritsunderStrickland
and assume that Pigg properly asserted the claimelsdththe guilt and penalty phases of his trial.

3%pigg fails to appreciate thhts rape convictions didot require the State to prove he had
sexual intercourse with the victimSeeArk. Code Ann. 5-14-103(a)(3)(A) (Supp. 2017) (defining
rape to include engaging in sexual intercoursgemiate sexual activitwith another person who
is less than fourteen (14) ysanf age; Ark. Code Ann. 8§ 5-1D1(1) (defining deviate sexual
activity); Stewart v. State831 Ark. 359 (1998) (evidence of penetration was sufficient to support
rape conviction for sexual intercourse even though defendant did not have an erétigggrd
v. State 277 Ark. 117 (1982) (deviate sexual activity includes penetration of defendant’'s mouth
with minor victim’s penis); Lowe v. State2016 Ark. App. 389, *4 (evidence was sufficient to
support defendant’s rape convictifor deviate sexual activity bad on contact between child
victim’s mouth and defendant’s penis).

4%Pigg insisted on testifying at trial even though his trial counsel advised him that
“testifying was a bad idea” and would only “hurt” his caBec. 10-7 at 9 On the witness stand,
Pigg categorically denied having any type ofusd relationship with either A.S. or W.Doc.
10-7 at 50
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1069 1277-1296(proffered medical record$). Even though the medical records
were not admitted, Pigg tes&ll that he was unable bave sex from July of 2004
forward, based on complicatioff®m a ruptured appendixDoc. 10-7 at 54-56

The Arkansas Supreme Court ruled thét) Pigg failed to establish either
that his counsel’s performance was defitienthat he suffered any prejudice as a
result of the exclusion of this evidence; (2) Pigg failed to identify any argument his
trial counsel could have rda to overcome the State’s hearsay objection to the
admission of the records; (3) “the mealireport would have been cumulative to
Pigg’s testimony”; and (4pigg failed to establisBtricklandprejudice. Pigg II,

2016 Ark. 108, *7-9.

To prevail on his argument, Pigg must show that, in rejecting this ineffective
assistance of counsel claim, the Arkas Supreme Court unreasonably applied
Strickland or that its conclusion to rejetttis claim was based on an unreasonable
determination of facts in light of the statourt record. Because Pigg has failed to
demonstrate an$tricklandprejudice related to this claim, during either the guilt or

sentencing phases, Claim 3 shouldl=nissed, with prejudice.

“The medical records relate to Pigg’'s treaminfor a back injury associated with a
disability claim. The records daot support Pigg’'s claim that he was medically incapable of
achieving an erection.
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4. Claim 4 — Trial Counsel’'s Failure to Suppress 404(b)
Evidence and Move For a Mistrial

Pigg’s sixteen year old niece, Meghagd{“Meghan”), and his sister-in-law,
Loral Jean Pigg (“Loral”), testified &t Pigg molested Mghan and her younger
sister, Danielle, when Meghan svaight or nine years oldoc. 10-6, Tr. 957-959,
962-964 Pigg argues his counsel was ieetive for failing to suppress this
testimony at trial or tonove for a mistrial.

In fact, Pigg’s trial counsel attemptadhsuccessfully, to keep this evidence
out. Before trial, Pigg’s trial counsel filedMotion in Limine to exclude this “prior
bad acts” testimony under Ark. R. Evid. 404(IDoc. 10-3, Tr. 246-247During a
pre-trial hearing, the trial court overrulétht motion, but required the prosecution
to establish that an intimate relationship existed betweendPgd/leghan in order
to bring the testimony of Meghan and Loral within Rule 404(b)'s pedophile
exceptiont? Doc. 10-3, Tr. 373-386

At trial, the State laid the propfundation for admittig the testimony under

the pedophile exception. Loral testifidtht Meghan and Daglie were frequent

“2Arkansas recognizes a “pedophile exceptitm’Ark. R. Evid. 404(b)’'s presumptive
exclusion of similar other bad tac Under the exception, “evidenogsimilar bad acts with the
same or other children” is admissible when it is helpful in showing “a proclivity for a specific act
with a person or a class of persons with whbedefendant has artimate relationship.Bryant
v. State2010 Ark. 7, at 18, 377 S.W.3d 152, 163. Appiaabf the exception requires a sufficient
degree of similarity between theoposed evidence and the sexwalduct at issuand an intimate
relationship between the defendantl the victim of the prior act.
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visitors to Pigg’'s hom&® and sometimes spent the night thféréccording to Loral,
Meghan initally complained that Pigg walsusing her and Danielle by rubbing their
genitals with ointment for an alleged “re’s This prompted Loral to stop allowing
the girls to stay overnight at Pigg’s reside. However, shetler permitted them to
resume visiting Pigg after her husbandg{Ps brother) convinced her that the
ointment was “an innocent thing.” Aftteghan reported thdtnore things were
going on . . . than just [Pigg] puttingintment on them for rashes|,]” Loral
permanently ended the visits and alerted the p#lice.

Meghan testified that, when she was epgurs old, she and Danielle visited
Pigg’s home on numerous occasions to go swimmidg.Tr. 962 She testified
that Pigg penetrated her digitally, under thesgwf applying ointment to her vagina.
Id. at 962-64 After Pigg attempted to do the satheng to Danielle, she told her
mother, Loral, to protect her sister from further abuse by Raycat 964

In Pigg’s Rule 37 proceeding, thekansas Supreme Court rejected Pigg’s
argument that his attorney provided imefive assistance of counsel in failing to

have this testimony suppredsender Ark. R. Evid. 404(bpr, failing that, to move

43At the time, Pigg lived in Raymar, Tennessdeoral and her family lived nearby, in
Selmar, Tennesse®oc. 10-6, Tr. 955-956

4Doc. 10-6, Tr. 957

4*Doc. 10-6, Tr. 957-590n cross-examination, Loral eapied that the case was “put on
the back burner” because of a contested, cootenitsheriff's race and later dropped after Pigg
and his ex-girlfriend, Buckalew, moved from Tennessee to Arkaidaat 960
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for a mistrial: “[t]he tral court correctly found that Pigg did not identify any
meritorious argument that counsel mightvvéanade to object to the Rule 404(b)
evidence [from Meghan or Ldjar move for a mistrial* Pigg Il, 2016 Ark. 108
at *8. The Court also found that Pigg faileo establish either ineffectiveness or
prejudice. Id. at *9.

In his habeas papers, Pigg points tofttot that his brother (Loral’'s husband)
failed to testify regardinthe abuse allegations, and no evidence was presented that
Meghan’'s and Loral's allegations of xsml abuse were investigated by legal
authorities*” While that may be true, it provéd no support for Pigg’s claim that his
attorney was constitutionally ineffectiver failing to exclude testimony of Loral
and Meghan or to obtain a mistrial. ggipresents no legal arguments his counsel
could have made thatould have provided a basisrfexcluding that testimony.

Similarly, Pigg has made rshowing of prejudice.

4®During the Rule 37 hearing, the trial courked Pigg how his attoay was supposed to
suppress the 404(b) evidence. Pigglied that Loral, Meghanimother, was not able to “prove
in any way that she went to tpeoper authorities” and pointed dine absence of a police report,
interviews, or any “proof from Tenne==’ that the incident was reporteBoc. 10-12, Tr. 184-
185 At best, this is evidence that might have been used to impeach Meghan and Loral. However,
it did not provide a basis f@xcluding their testimony.

47At trial, Pigg was cross-examined aboutaland Meghan’s accusatis, which he stated

were lies. Pigg hypothesized thdif there was - - those accusatis were true, there would have
been an investigation, and | would have been arrested in Tennes&e®{.]10-7, Tr. at 1139
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Pigg has failed to satisfy his burdehshowing that the Arkansas Supreme
Court, in considering Claim 4, unreasonably app$#ackland or that it based its
decision on an unreasonable determinatioiacit in light of thestate court record.
Accordingly, Claim 4 should be dismissed, with prejudice.

D. Pigg’s Procedurally Defaulted Caims That Qualify For Analysis
Under Martinez

1. Claim 6 - Trial Counsd's Failure to Object to the
State’s Witnesses on Direct Examination and During
ClosingArgument
Pigg argues that his trial counsell6éaved [the] prosecutio to repeatedly

induce prejudicial responses” and failed to object to the prosecutor’'s “improper
leading and suggestive questions” and “improper voucHfh@bc. 17 at p. 78-79
Pigg has attached to his Reply Brief wais excerpts from trial testimony, closing
argument, the Rule 37 hearing, and Pigg’s statement to p&8aeRigg’'sDoc. 17-
1, Exh. 43 at pp. 242-308Pigg uses these excerptsatgue his trial counsel failed
to object to “leading” or “suggesw& testimony or “vouching” by the State
prosecution. None of Pigg’s argumeriteywever, demonstrate a substantial claim

that his counsel’s constitutionally deficient performance prejudiced the outcome of

his trial.

48This claim is similar to Claim 5, which lafjes that Pigg’s triacounsel provided
constitutionally inadequate cross-examination of the State’s witnesses. As previously noted,
Claim 5 is procedurally barred andt subject taMartinez
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For example, Pigg complains that, during the prosecutor’s opening statement,
he made the following comment: “I'm g to walk you through what | think the
evidence will show[;] What | thinkny witnesses will testify to[;] anfWW]hy | think
the defendant, heyés guilty of the offense of rapeDoc. 10-4, Tr. at 540emphasis
added)® This is not improper vouchingsee U.S. v. Coutent®51 F.3d 809, 821,

86 Fed. R. Evid. Serv. 155 (8th Cir. 20L1jmproper vouching may occur when the
prosecutor: ‘(1) refers to facts outside tieeord or implies that the veracity of a
witness is supported by outside facts tha unavailable to the jury; (2) implies a
guarantee of truthfulness; @) expresses a personal opinion about the credibility
of a witness.””) quoting U.S. v. McClellarb78 F.3d 846, 858 (8th Cir. 2009)). Nor

did the prosecutor’'s statement cross the lim expressing a personal belief that
might inflame the jury.Seg e.g, Jefferson v. Stat872 Ark. 307, 321-322 (2009)
(“Although it is not good practice for counsel to inject their personal beliefs into the
closing arguments, mere expressions ohigpi by counsel in closing argument are
not reversible error so long as they do not purposefully arouse passion and

prejudice.”) (omitting citatiorand internal quotations).

490ther examples cited by Pigg include thegartutor’s following statements in closing
argument: (1) Meghan “still lives in Selmar, Tessee, with her mother. . . . [s]he had no reason
to come here.” (2) “You gdb . . . decide why [A.S.] anfV.S.] and Haley and Meghan and
Krystal and Debra and Detective Wearwhy they're credible; fy they were telling the truth.”;
and (3) “[l]t's time to make him responsiblénally, for his actions. Find him guilty of
everything.” Doc. 10-7, Tr. at 1198, 1208, 121Blone of these statements by the prosecutor were
based on any evidenoet presented at trial.
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Pigg’s arguments in support of Clainfeél to demonstrate that the allegedly
deficient performance of his trial counsel even arguably impacted the jury’s guilty
verdict. Accordingly, because Pigg hasled to make a submntial showing of
ineffective assistance of counddirtinezdoes not excuse Pigg’s procedural default
of Claim 6 and it should be dismissed, with prejudice.

2. Claim 7 — Trial Counsel’s Failure to File a Motion to
SuppressEvidencefrom a Search of Pigg’s Cell Phone

Pigg argues his trial counsel wagffiective for failing to file a motion to
suppress evidence seized from Pigg’s cell phimeéuding multiple pictures of A.S.,
that were used against him at trial. eTpolice seized Pigg’s cell phone incident to
his arrest, after which they applied foxdareceived a search warrant authorizing the

seizure of the content of Pigg’'s phdfeDoc. 10-5, Tr. 7191

SO0At trial, Detective Wear testified about the circumstances of Pigg’s arrest and the seizure
of his cell phone. While he was at the homé¢hefvictims investigatinghe allegations against
Pigg, Detective Wear saw Pigg drive by on a moytde. Detective Wear followed Pigg and
initiated his lights in an effort to make ddey traffic stop. Initialy, Pigg stopped, but before
Detective Wear could place him under arrest, Regyon his motorcycle. The chase ended when
Pigg crashed his motorcycle into a tree. Piggavessted and his cell phone was seized incident
to the arrest. Police later obtained a warearthorizing them to search Pigg’s cell phone for
evidence.Doc. 10-4, Tr. 563-565; 581-85.

Arkansas law allows law enforcement to atra person without warrant if there is
reasonable suspicion to believe the persorsttiehas committed a felony. Ark. R. Crim. P.
4.1(a)(i) (2012). Here, the polidyad ample “reasonable suspicida’arrest Pigg for felony rape.

*IThe Affidavit used to secure the search wairia not in the record. At trial, Pigg’s

counsel objected to the introduction of the A#ivit as hearsay. €hCourt sustained that
objection. Doc. 10-4, Tr. 569-570
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At trial, evidence was introduced photos and video clips found on Pigg’s
phone3? The primary victim in the case, @\, identified approximately 35 pictures
found on Pigg’s phone andvaeo of herself dancing. Doc. 10-6 Tr. at 887, 892-
895, 997-103§State Exhibits 24, 15-65 On cross-examination, Pigg admitted he
took or received the pictures of A.S. seized from his ph@woe. 10-7 at 58-61, 70

Pigg argues the search and seizurehisf cell phone violated his Fourth
Amendment rights and that all eviderai®#ained from the search of his cell phone
should have been suppressédc. 17 at 69-70 He further argues that, once he was
arrested, his cell phone should/bdeen returned to hirand he faults the arresting
officers for unlawfully removing his phone frohis jacket pocket and holding it “to
obtain a probable cause search warrabigt. 17 at 69-71.

Pigg’s phone was seized incident to laisful arrest. There is no suggestion
that police searched the cell phone uafiér the warrant was issued. Under these
circumstances, Pigg’s only colorable legajument is that the search warrant was

iIssued without probable cause.

>’Detective Michael Warren, a forensic examingth the Fort Smith Police Department,
testified that he examined Piggtell-phone and recovered 208eaded and partity overwritten
photos and 18 video clip®oc. 10-5, Tr. 741-742, 750-75

>While A.S. is posing provocatively in sonoé these photos, she is wearing clothes.

However, she testified that she also sent Pigg picturasrstlf withno clothes on.Doc. 10-6,
Tr. at 895-896
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To save this claim from procedural default undéartinez Pigg must
demonstrate that this claim: (1) has “somerit”; and (2) is supported by at least
some facts.Martinez 566 U.S. at 14-16. “Where counsel's failure to competently
litigate a suppression issue is the focustleé ineffective-assistance claim, to
demonstrate prejudice, the petitioner must also prove that his Fourth Amendment
claim is meritorious and that there isemsonable probability that the verdict would
have been different absent the excludable evidenemfjan v. Kelley 826 F.3d
1025, 1028 (8th Cir. 2016), cert.rded, 138 S. Ct. 635 (2018) (quotiKgnmelman
v. Morrison 477 U.S. 365, 375 (1986) (omitting im@l quotations)). On both the
performance and prejudice prongs, Pigg flmlpresent a substantial claim.

The Fourth Amendmemi&vorssearches conducted pursuant to a warrant, and
far less judicial scrutiny applies to such search@snelas v. U.§ 517 U.S. 690,
699 (1996) ¢iting lllinois v. Gates462 U.S. 213, 236 (1983)).

Pigg offers no colorable legal argumehat the search of his cell phone
violated his Fourth Amendment rights. Pigg’s reliancdrday v. California 134
S.Ct. 2473, 2495 (2014), is misplaceRiley established, as a general rule, that
police may not search digital infortn@n on a cell phone incident to arre@sthout
a search warrant Here, the police obtained a search warafdresearching Pigg’s

phone. Pigg asserts that the search wafvead defective,” but he fails to present
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any colorable argument to sugt this conclusory assertiéh. Doc. 17 at 70 In
short, there is no legally plausible mspon which Pigg’s trial lawyer could have
filed a motion to suppress the evidenceegizom Pigg’s cell phone or to otherwise
challenge the constitutionaliyf the search warrant or the search of the cell phone
conducted incident to that warrant.

Even if Pigg’s trial counsetould havedemonstrated that the cell phone
evidence was obtained in violation tfe Fourth Amendment, it is extremely
unlikely it would have resulted in the suppression of the evideSee. Herring v.
United States555 U.S. 135, 137, 141 (2009) (“Wwave repeatedly rejected the
argument that exclusion is a necessaonsequence of a Fourth Amendment
violation.”). Evidence obtained in a selailater found to banconstitutional “should
be suppressed only if it can be said thatlaw enforcementfficer had knowledge,
or may properly be charged with knodtge, that the search was unconstitutional
under the Fourth Amendmentlllinois v. Krull, 480 U.S. 340, 348-49 (1987)
(internal quotation marksnd citations omitted)see also United States v. Led68
U.S. 897 (1984) (holding Fourth Amendnbesxclusionary rule inapplicable to
police officers who acted in objectivelgasonable reliance on a search warrant

lacking probable cause but which wiasued by a neutral magistrateY.ancy v.

*For example, he contends the “affidavit wa in compliance” but he fails to explain
how or why, or to otherwise demonstrate a Fourth Amendment violation.
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State 345 Ark. 103, 118-120 (2001) (applying the good faith exception to the
exclusionary rule to a search warranattlviolated Arkansas Rule of Criminal
Procedure 13.1).

Pigg does not argue or present any suppppevidence that the police officer
who later obtained the aech warrant to examanthe phone’s contenksiewthat his
actions were unconstitutional or theg took those actions in bad faith.

Pigg also fails to make a substantial showingwicklandprejudice. Any
contention that the outcome of the ltriaould have been different, but for
introduction into evidence of the pictures and the video from his phone, is
completely lacking in merit.

Pigg has failed to demonstraghera meritorious Fourth Amendment claim
or that the jury’s verdict would havesbn different if the evidence from his cell
phone had been suppressed. Accordingdgause Pigg has failed to demonstrate
that Claim 7 is substantidilartinez does not excuse Piggsocedural default of
that claim and it should sismissed, with prejudice.

3. Claim 8 —Trial Counsel’s Failure to Suppress Pigg’s
Interview with DetectiveWear

Pigg argues that his attorney should have moved to suppress his January 2012
interview with Detective WearDuring the trial, a videape of that interview was
played for the jury. Piggoluntarily agreedo the interview, and he signed a form

waiving hisMirandarights before the terview took placeDoc. 10-4, Tr. 602-603;
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Doc. 10-5, Tr. at 612 (Miranda fonm Doc. 10-5, Tr. at 614-70(transcript of
interview) >

In his habeas papers, Pigg doesdwty that he validly waived hidiranda
rights. Nor does he identify any validgkd basis for suppressing the interview.
Obviously, Pigg’s trial counsel cannot Beulted for not moving to suppress an
interview Pigg agreed to giveseeBell v. Norris 586 F.3d 624, 631 (8th Cir. 2009)
(no Miranda violation because defendant waivwgghts verbally and in writing).

Because Claim 8 lacks any mehtartinezdoes not excuse Pigg’s procedural
default of that claim. Acadingly, Claim 8 should be simissed, with prejudice.

E. Actual Innocence Exception

Although Pigg offers no argument, other thBtartinez to excuse his
procedurally defaulted claimshe Court has consideresija spontewhether Pigg
has demonstrated a “gateway actuahoitence claim” thatmight excuse his
procedural default. Even procedurallgfaulted claims may be reviewed when a
habeas petitioner comes forward with newdence to support a claim of actual
innocence. Schlup v. Delp513 U.S. 298, 327 (1995) (actual innocence exception

requires a petitioner to showathit is more likely than not that no reasonable juror

9In the interview, Pigg admitted taking A.S., W.S. and his daughter to Fayetteville and
staying in a hotel room for onegfit, but he denied sleeping in tteame room with A.S. or giving
her a ring on the trip. He catmirally denied any sexual caut with any of the girls and
contended any stories to tbentrary were lies.
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would have convicted him in light of the new evidenceNgsh v. Russel807 F.3d
892, 898 (8th Cir. 2015) (citin§chlup.

The United States Supreme Court has described “new reliable evidence,” as
“exculpatory scientific evidence, trugrthy eyewitness accounts, or critical
physical evidence -- that wa®t presented at trial. Schlup 513 U.S. at 324. The
Eighth Circuit has further explained thatetm evidence” is evidence that was not
available at trial and couldot have been discovered learthrough the exercise of
due diligenceNash 807 F.3d at 899 (quotirfgmring 238 F.3d at 1028) (citation
omitted). Pigg hasot presented any new evidentlkat was unavailable to him
through the exercise of reasble diligence at trial, and that would establish his
innocence® Nor can Pigg satisfy his burden of demonstrating “it is more likely
than not that no reasonable juror would hawavicted him in the light of the new
evidence.” Schlup 513 U.S. at 327. Accordingly, the actual innocence exception

has no application to the facts in this case.

%6See Kidd v. Normar651 F.3d 947, 953 (8th Cir. 2011)afeas petitioner must “come
forward not only with neweliable evidence which was not preteshat trial, but ... come forward
with new reliable evidence which was not availabkeiakthrough the exercise due diligence.”);
Oglesby v. Bowersp®%92 F.3d 922, 926 (8th Cir. 2010) (“adeas petitioner [must] present new
evidence that affirmatively demonstrates thatis innocent of the crime for which he was
convicted”) (quotingAbdi v. Hatch 450 F.3d 334, 338 (8th Cir. 2006mbrey v. Hershberger
131 F.3d 739, 741 (8th Cir. 1997) (nmoncapital cases themcept of actual innocence is easy to
grasp, because it simply means the person didn't commit the crime”).
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[ll. Conclusion

All of Pigg’'s habeas clais either fail on the mis, or are procedurally
defaulted. Accordingly, all of those alas should be dismissed, with prejudice.

IT IS THEREFORE REOMMENDED THAT the Petition for a Writ of
Habeas Corpus be DENIED and thmbeas case be DISMISSED, WITH
PREJUDICE. IT IS FURTHER RECQ@MENDED THAT a Certificate of
Appealability (“COA™) be DENIED pursuarnb Rule 11(a) of the Rules Governing
Section 2254 Casés.

Dated this 30th day of May, 2018.

UNITED STATESMAGISTRATE JUDGE

" The COA should be denied because Pigg hat shown that reasable jurists could
debate whether his petition should be resolved different manner or that the issues presented
are adequate to deserve encouragement to proceed f@#eeMiller—El v. Cockrell537 U.S.
322, 336 (2003).
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