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INTHE UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF ARKANSAS
PINE BLUFF DIVISION

EVATT WARNER, 111 PLAINTIFF

ADC #160178

V. Case No. 5:18-cv-00202-K GB

RAHKEEM HAWTHORNE DEFENDANT
ORDER

Before the Court are the Proposed Findings and Recommendations submittedebly Uni
States Magistrate Judge Joe J. Volpe (Dkt. No. B4intiff EvattWarnerfiled objections to the
Proposed Findings and Recommendations (Dkt. No. 4&}er careful congleration of the
Proposed Findings and Recommendations, the objections,dembeo review of the record, the
Court adopts the Proposed Findings and Recommendasatssfindings in all respedBkt. No.

44).

The Court writes separately to addréss Warner’s objections.Mr. Warner filed this
action pursuant to 42 U.S.C. § 1983 alleging tledendant Rahkeem Hawthorne, a correctional
officer, allowed him to be attacked (Dkt. No. 2, at 5). Judge Volpe recommendssdibmithout
prejudice of Mr. Warner’s claims becaubere is no genuine issue of material fact in dispute as
to whetheMr. Warner failed to complete and submit a “Unit Level Grievance Form” withirefifte
days after the occurrence of the incident at issuequired by Arkansas Dapment of Correction
Administrative Directive 1416 (Dkt. No. 44, at 7). In his objections, Mr. Warner argues that he
“was denied paperwork and signing of proper paperwork (grievances) fraiiplen[dergeants],
problem solvers . . . .” (Dkt. No. 46). Mr. Warner also presents the affidavit of Cody King, who

states that he “was in administrative segregation with Evatt Warner . . . froraebetihe date
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1/16/16 to 1/27/16 and witnesk®Ir. Warner trying to no avail to get a number of Sgts/problem
solvers to bring grievance form([]s and or sign his grievance forms.” (Dkt. No. 48).

The Court agrees with Judge Volpe that summary judgment as a matter of law is
appropriate on Mr. Warnertdaims, as no reasonable juror could concludeNlaWarnertimely
filed a grievance under Administrative Directive-1@ or that the grievance process was
unavailable to Mr. WarnerThe Prison Litigation Reform Act (“PLRA”) requires an inmate to
exhaus available prisomgrievance procedures before filing suit in federal coSee 42 U.S.C. §
1997e(a)Jones v. Bock, 549 U.S. 199, 202 (2007)pnes v. Norris, 310 F.3d 610, 612 (8th Cir.
2002) (per curiam). “[T]o properly exhawdministrative remedies prisoners must ‘complete the
administrative review process in accordandh the applicable procedural rules,’ rules that are
defined not by the PLRA, but by the prisgmevance process itself.Bock, 549,at 218 (quoting
Woodford v. Ngo, 548 U.S. 8188 (2006)). Compliance with a prison’s grievance procedures is,
therefore, all that is required by the PLRAdotoperly exhaustld. Thus, the question as to whether
an inmate has properly exhaustadiministrative remedies will depend on the specifitghat
particular prison’s grievance policyseeid.

The undisputed record evidence is that, at the time Mr. Warner alleges he waslatteck
grievance policy of the ADC was Administrative Directive-116t and that Mr. Warner’s
allegations are goverddy that policy ¢ee Dkt. Nos. 381; 382, at 23). Administrative Directive
14-16states that the first step of the grievance process is that an inmate must camadetanait

a Unit Level Grievance form “withid5 days after the occurrence of the [grieved] incident”

(Dkt. No. 382, at 5)! The prisoner must then present tireevance form to a “designated

1 The Court notes that Administrative Directive-1@ provides prisoners with “15 days”
to file an initial grievance while the ADC'’s time to respond to grievancesnendi@ated in



problemsolver” or, if a designated problesolver is unavailable, to “any staff member holding
the rank of sergeant or above,” at which point the profdelver or staff member must sign and
date the formli@., at 6). Theundisputed record evidence is that Mr. Warner filed two grievances
related to the attaekCU-16-00152 and CtL7-120—and that both of those grievances were
submitted more than fifteen days after the attack, which alegedurred on January 16, 2016
(Dkt. Nos. 38-1, 11 30-32).

Since there is no question that Mr. Warner's grievances were untimely under
Administrative Directive 1416, the Court turns to the question of whether ADC officials
prevented Mr. Warner from utilizing the grievance procéiss.true that a prisoner is not required
to exhaust prison grievance procedures if prison officials prevent that prisomeutilizing
grievance proceduresSee Miller v. Norris, 247 F.3d 736, 740 (8th Cir. 2001). The Court
concludes that Mr. Warnend Mr. King's statements regarding Mr. Warner’s inability to file a
grievance following the alleged attack are insufficient to create a genuileeoissaterial fact.

In his own statement, Mr. Warner avers that he was placed in segregationngltbei
attack and not allowed “proper paperwork.” (Dkt. No. 41, atwever Mr. Warner also alleges
that, during this same time, he grieved “the decision of the Disciplinary Ofifidbe first step,”
and that the Warden overturned a decision and gave Mr. Warner his claswtiabkindicates
that Mr. Warneduring his segregation and lockdown was using processes available {Dkim
No. 41, at 1) Further,as Judge Volpe notes, Mr. Warner never mentioned his alleged lack of
aceess to grievance forms as the reason for his late submission in hiwatdys appeal, or his

complaint in his case (Dkt. No. 44, at 7).

“working days,” which exclude holidays and weekersgs Dkt. No. 382, at2, 6, 7, 8, 9, 10, 11,
12, 13).



Additionally, Mr. King avers thabe “was in administrative segregation with Evatt Warner
... from between the date 1/16/16 to 1/27/16 and witdédseéWNarner trying to no avail to get a
number of Sgts/problem solvers to bring grievance form[]s and or sign hisrgréefcams.” (Dkt.
No. 48). Even taking this statement as true, Mr. Warner could have turned in his grievance f
timely to an appropriate prison official up to January 31, 2016, and Mr. King does nahatver
Mr. Warner was unable to do so after Janaty2016

Accordingly, viewing this record evidence in the light most favorable to Mr. Wattmeer
Court concludes that no reasonable juror could conclude that the ADC’s grievanedypes
wereunavailable to Mr. Warner. Thus, since it is uncontested that Mr. Warner faileg\e gr
timely his claims against Mr. Hawthorne, the Court concludes that summary joidgsee matter
of law in Mr. Hawthorne’s favor is appropriate.

It is therefore ordered that:

1. The Court adopts the Proposed Findings and Recommendatitwes entirety as
the Court’s findings in all respects (Dkt. No. 44);

2. The Court grants Mr. Hawthorne’s motion for summary judgmentdisrdisses
without prejudiceMr. Warner’s claims agnst Mr. Hawthorne for failure to exhaust administrative
remediegDkt. No. 38);

3. The Court denies as mddt. Warner’s motion to alter or amend judgment, motion
to appoint counsel, and motion for trial and oral deposition (Dkt. Nos. 49, 53, 54);

4, The Coutt certifies that, pursuant to 28 U.S.C. 8§ 1915(a)(3)ndarma pauperis

appeal this Order and an accompanying Judgment would not be taken in good faith.



So ordered this the 5ttay of Septembe019.

W%ﬁﬁ/g-m

Kristine G. Baker
United States District Judge



