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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF ARKANSAS
EL DORADO DIVISION

JASPER MAYS, et al PLAINTIFFS

V. CASE NO. 1:88CV-1076

ARKANSAS DEPARTMENT OF
EDUCATION, et al DEFENDANTS
ORDER

Before the Court i©efendant Hamburg School District®tHSD”) Motion to Approve
Closure of the Wilmot Elementary School Campwasd to Modify Gifted and Talented
Requirements. (ECF No. 98)Plaintiffs have filed a response (ECF No. 93) and the Hamburg
School District has filed a reply. (ECF No. 95). Tlaetiges were allowed to conduct discovery
on theissuegaised in the motian(ECF Ncs. 88, 111& 120). A hearing on the motiowas held
on April 27-28, 2015 (ECF N& 134135), and the parties have submitted g@stringbriefs.
(ECF Nos. 137, 139140). The Court finds this matter ripe for consideration. For the reasons
set forth below, the Court finds that the motion should be granted.

BACKGROUND

This actionwas filed by Plaintiffs on April 8, 1988. The Complaint raised the following
concernsabout the Hamburg School District: (1) the low nemiof AfricanAmerican
administrators, teachers, and coadhekedistrict resulting fromdiscriminatory recruitmerdnd

hiring practiceqY 6, 15); (2) the election of school board membersaaratlarge basis (1 7)3)

! HSD’s motion made the additional request that this casisbeissed and that HSIe relieved
of further Court intervention. After discussions with the Court and the otheegarsD has
agreed to not pursudismissalof the case at this time. Accondiy, the April 2015 hearing
addressed only the issues regarding the modification of the HSD’s Gifted amtie@igbrogram.

Dockets.Justia.com


https://dockets.justia.com/docket/arkansas/arwdce/1:1988cv01076/1212/
https://docs.justia.com/cases/federal/district-courts/arkansas/arwdce/1:1988cv01076/1212/141/
https://dockets.justia.com/

the segregation of AfricaAmerican and Caucasian studergsulting fromstandardized testing
for class placement (f 8); (4 racial imbalance at WilmdElementary resulting fronthe
district’s decision to allow students fraime Wilmot attendance zone to attend Hamburg schools
(1 9; (5) the disproportionatassignment of Africar\merican studentsto special education
classes and the disproportionate assignment Gducasianstudents to Gifted and Talented
classegf 10); (6)student disciplinemposedon aracially discriminatory basi¢f 11-12); and(7)
the disproportionate numbeaf African-American childen héd back in the first grade (1 1131).
Plaintiffs requeste@oth injunctive relief and damages based on the aalbegations

The issues raised in the Complaint wassohed by two Orders of this Couehteredon
August 1, 1991 and September 23, 198l agreement of the partiefiet August 1991 Order
(ECF No. 48)mandatedhat the Hamburg School District be divided into seven singeber
zones for purposes of electing school board membBysfurther agreement of the parties, a
Consent Order wasnteredon September 23, 1991ECF No. 49). This Consent Ordeisposed
of the remaining issues raised in the Cdeng as follows. First, the Consent Order mandated
the creation of a “BRacial Committeeivhose purpose would be to “consider special problems
in the district especially as they relate to racial issues, and report to ah@ Wwah their
recommendations for policy changes and solutions.” Second, the Order required the school
district to “estabsh appropriate alternative school educational programs for studdiat are
deemed to be in need of disciplinary treattheand “provide equal educatiah facilities for
those students.” Third, the Order required the school district to “make concedagd &f
recruit additional black staff” in order to “eliminate any racial dispamty®ag its staff.” Fourth,
the Order required the school district to “faithfully adhere to its attendasees for all school

facilities and for dlstudents regardless mace...[S]tudents whose natural parents reside in the



District...shall attend school in the attendance zone in which their natural paeside[.]’
Fifth, the Consent Order addressed the isduthe Wilmot Elementary Schoolampusas it
related tothe Hamburg School District’s Gifted and Talented Program. It is this portioneof th
Consent Order thas most vital to thassues raised in the present motion. The Consent Order
statedn relevant part:

Beginning with the 1991992 school year and continuing thereafter, all

Gifted and Talented Programs for elementary students, run by the

district, will be held exclusivg at the Wilmot [Elementary] School. A

number of educational and desagtive benefits will flow from this

arrangement. By locaing this program in the Wilmot School, many

black elementary students will be relieved of some of tlspadate

burden of busing/travel which could attend their education in the higher

grades since Wilmot does not have an education presence beyond the 6th

grade Additionally, because of the special opportunities offered through

G&T, white and black students from throughout the district will be

encouraged to attend the Wilmot facility. The resulting influx of white

and black students from throughout thstuict for gifted and talented

programs will tend to desegregate the educational experience at Wilmot.

The Consent Order was silent the logistics ohow the GT programwasto be seup at
Wilmot. In accordance witlthe mandate regarding striattherene to attendance zonesd
state guidelines fatonducting Eementary GT programs, the HS@plemented dpull-out” GT
programat Wilmot Elementaryln a pull-out program, GT students are pulled odheir regular
classrooms for 150 minutes of GT instruction per week. In this case, student$i$D
attendance zonesutside Wilmot(i.e. NobleAllbritton Elementary and Portland Elementary)
were to bebused to WilmoElementaryone day a week for GT instruction. Sandra Oliver, the
GT Coordinator for the HSD, testified that the Noble/Allbritton GT students depaatbus at

9:15a.m., pick up GT students from Portland Elementary, and arrive at Wilmot Elementary a

approximately 10:15 a.m. The GT students from Noble/Allbritton and Portlemdepart



Wilmot Elementary at 1:30 p.m. The GT prograppears to have been operatethis way—as
a pull-out program—bm the 1991-1992 school year to the present.

The Court retained jurisdiction over the terms of the 1991 Consent Order in order to
ensure compliace with its termsSince 1991,he parties haveought Court approval on a few
different issues In 1994, HSD filed a Motion for Approval of Zone Plan. (ECF No. 53). The
motion addressed theoluntary annexationof the Parkdale School District into the Hamburg
School District. The rezoning wasopposed and was approved by this Court on August 26,
1994. (ECF No. 55). The former Parkdale School District was addee Wilmot attendance
zone, roughly doubling the size of the Wilmot attendance zone.

There was no further action in this case until 2004 when f&®a Motion to Dismiss
or in the Alternative, Approve Annexation. (ECF No. 56). HSD requested that the Court
approve theconsolidationof the FountairHill School District into the Hamburg School District
and dismiss this case due to its compliance with the Court’s previous oRleemgyreement of
the parties, an Order approving tbensolidationwas entered, but the case was not dismissed.
(ECF No. 57.

On March 9, 2005, a Motion to Approve School Board Zones, to Modify Gifted and
Talented Requirements, and to Périmira-District Zone Transfersas filedby HSD. (ECF No.

58). On April 7, 2005, the pleading was amended. (ECF No. B¢ motionstated that the
rural portions of the Hamburg School District, including Wilmot, had suffered tremendous
population loss and that the change in demographics had “resulted in an inequitdidesnnef
allocation of students and resources throughout teeiadi” As a result, the school district
requested that the Consent Order be modified to relieve HSD from igmtaiis to strictly

adhere to attendance zones dmlseits elementary GT prograsmat Wilmot Elementary.



Plaintiffs opposed the motion. Rearing on the motion was held on June 14, 2005. Thereatfter,
the parties reached an agreement and submitted stipulations (ECF MN&%s&669) for the
Court’s approval. An Amended Order approving the stipulations was entered on ,J20838
(ECF No. 70). As to the modification of the attendance zone requirement, the partestagre
defer any decisions on the matter “pending further studies made subsequent hmohécard
elections in September 2005.” Accordingly, the Court found that thedatiea zone issue was
moot and denied HSD’s motion as to that issue. As to the modification of the GTnprduga
AmendedOrderheld asfollows:

[T]he parties have agreed to defer any decision on this matter until after

the school board election BeptembeR005. In the event that the Board

determines that its elementary level gifted and talented program should

be modified, the Plaintiffs have agreed that they will support the Board’s

decision, provided that it jsistified by legitimate reasons of edtioaal

benefits and financial feasibility. Any such changes shall be adopted

only after a public hearing is held upon at least 20 days notice which sets

out the proposed changes in detail. Therefore, the Court finds that this

matter is moot at this timend hereby denieBefendant’s motion as it

relates to the modification of the district's elementary level gifted and

talented program.

After the 2005 Order, there was no action taken in this case until 2014. On January 10,

2014, HSD filed aMotion to Reopen Case to Approve Closure of the WilElementary School
Campus and to Modify Gifted and Talented Requirements. (ECF No. 71). A hearing on the
motion was held on June 10 and June 18, 2015. (ECF Nos. 83 & 85). On the second day of the
hearing, the parties expressed their desire to participate in a settlement confenémca
magistrate judge. The hearing was adjourned, #&edparties participated in aettlement

conferenceon August 142014. (ECF No. 87). No agreement was reached. Asu#,M/ilmot

Elementary remained openedr fthe 2@4-2015 school year.HSD filed an updated motion



regardingthe modification of GT requirements and toksure of Wilmot Elementarfor the
2015-2016 school year. (ECF No. 9®is this motion that isurrentlybefore the Court.

HSD arguesm its motion that, since the entry of the Consent Order in 1991, there have
been substantial changes in the compositibthe Hamburg School District. These changes
include theconsolidationof the former Fountain Hill and Parkdale School District® the
Hamburg School Districand the substantial decline in population in the more rural areas of the
district As to Wilmot Elementary specificall}ySD argues that its enrollment has dwindled to
an unsustainable level, even with the annexation of tHal&ar School District into the Wilmot
attendance zone. nollmentat Wilmotdropped from 81 students ftire 20112012 school year
to 49 students in 2014-20%5.

The HSD School Board begalscussingthe declining enrollment at Wilmot in 2012.
The issue wafirst raisedat aboard meeting on November 12, 2042SD Exh. 1)* A public
forum, which waspublicized on the front page of the Ashley County Ledger, was tweld
Decembed, 2012. (HSD Exh.-3). The publicwasallowed to comment on the potential closure
of Wilmot and raiseany relatedconcerns At a February 11, 201®oard meeting, the school
boardvoted to leave Wilmot Elementary opand combinggrades K1, 23, and 45 into three
classrooms with one teachstd one paraprofessional for each combined class. (HSD ExA. 8).
second public forum concerning Wilmot Elementargs held on November 18, 201& 5:00
p.m. (HSD Exh, 1113). At the scheduled board meeting at 6:00 phat. same daythe board

unanimously voted to close Wilmot Elementary at the end of the-2018 school year.The

2 The number of students was at its lowest in 2013-2014 with a total of 42 students.

3 All of the following exhibit citations reerence exhibits admitted at the April 2015 hearing.



board also determined that Wilmot students would be given the option to attend eithe
Noble/Allbritton Elementary or Portland Elementary.

Roughlytwo monthsafter the school board votéiSD filed their originamotion seeking
this Court’s approval of the closura the original motion and the motion currently before the
Court,HSD maintainsthat the low enroliment at Wilmdtas put a significant financial straom
the district that is not sustainable. HSD atsaintainsthatthe GT program is suffering from a
lack of participation beause of its location at Wilma@nd thatthe students at Wilmadre not
being well servedby the current combinedlassroomconfiguration. HSD argues that these
changed circumstances warrant a modification of the 1991 Consent Ordeptiétaow for
the closure of WilmoElementaryand for the GT program to be held at another campus.

Plaintiffs oppose the closure of Wibt Elementary.Plaintiffs read the Consent Order as
requiring a “continued educational peese” on the Wilmot Elementanampus and argue that
there are no chaed circumstances that justiffosingWilmot Elementaryor moving the GT
program. Plaintif alsoargue for the first time since the 1991 Consent Order was entered, that
the way the GT progranms conductedat Wilmot isnot in compliance with the Ordeand this
non-compliance has caused Wilmot’s numbers to declPlaintiffs argue in the alternatihat
if an HSD elementary school needs to be cldsedoudgetary reason$ortland Elementary

should be closed and its students shoulddmsolidated with Wilmot Elementafy.

*In 1990, this Court granted a Motion to Intervene filed on behaifiafan-Americancitizens

and Caucasiarcitizens of Ashley County who were patrons and parents of minors attending
Portland Elementary School. (ECF Nos-1IH. Because the closure of Portland Elementary
School was raised as an alternative option by Plaintiffs, the Portland hdesvequestd that

they be heard on the issues raised in HSD’s motion. (ECF No. 112). The Court determined that
the Portland Intervenors’ continued presence in this case was warranted (EAB2) and
allowed themnto submit argument on the issysesentedt the Aril 27-28, 2015 hearing.



DISCUSSION

Before discussing the standard to be applied to consent decree modifications and the
parties’ argument®n those specifigssues the Court would like tanake some preliminary
points abouthe goals of the 1991 Consent Order and whether those goals leavadién the
intervening 24 years.

Importantly, he focus of the 1988 Complaint and the 1991 Consent Order was not to
ensure that Wilmot Elementargmained operven in the face of maj@opulationchangesloss
of enrollment, or other contingencies. Rather, dbalwas to ensure that all of the Hamburg
School District’s operationsould be conducted ondesegregated, natiscriminatorybasis.To
this end, the parties agreed to (1) prohibit Wilmot residents from attending schsdéaittheir
attendance zone and (@perate all elemeaty level GT programs at WilmotThe parties hoped
that the retention of Wilmot residents, along wathinflux of GT studentswould “desegregate
the educational experience at Wilmo(ECF No. 49).

Degite the efforts of the partieso craft an agreement that would desegregate the
educational experience at Wilmdhe student bodyhas continued to be disproportionately
African-American,enrollment has consistently decreased over the yearsghar@&T program
operations havbeenless than ideallhe well-intentionedgoals of the Consent Order have been
frustratedfor various reasondVilmot’'s prospects were limited biype mandate in the Consent
Order that there be strict adherence to attendance zddesausestudents from other HSD
attendance zones did not have the optiomattdndng Wilmot as fulltime students there was
never aropportunity for Wimot to have an influx of new students who desteedttendfor the
conveniencef participating in the5T program. Elementary students from the Noble/Allbriton

and Portland attendance zones had no choice but to be tbudébinot for the limited purpose



of attending GT classes one day a wesdcordingly, thedesegregative effect of having the GT
programat Wilmotwasdestined to be limited based on the design of the Consent Order.

The goals of the 1991 Consent Order halso been hindered by the changing
demographics in the aredhe town of Wilmot hasuffered from a downturn in population that
has beset many rura@bmmunitiesin Arkansas. According to United StateCensus Bureau
statistics the total population of Wilmot was 786 in 2000. The populationBf-$earolds was
118. The total population dropped to 550 in 2010, and the populatichi4y&arolds dropped
to 83. It is reasonable to assume, based on Wilmot Elementary’s current engaliraetie
population has continued to decrease since 2010. These nueilenta consistent downtn
in population since the Consent Order was entered in 1991. The parties have not offered any
evidence to indicate th#tis trend will not continue.Unfortunately, thdoss of populatiorand
lack of growth prospects in the city of Wilmappear tohave prevented Winot Elementary

from sustaining its enrollment and/or attracting new families with children to the are

® Plaintiffs arguein responseo HSD’s motion that the “pulbut” GT program instituted at
Wilmot in 1991 and continuing to the present day has always been in violation of the Consent
Order. Plaintiffs’ position appears to be that, in spite of the Consent Ordeayisatn about
strictly adhering to attendance zones, GT students from all over thetdistre supposetb

attend school full time at Wilmot. The Court disagrees. First, the evidence dhawihe
elementaryGT progam inthe Hamburg School District hdwmstoricaly operated as pull-out
program even before the GT program was centralized at Wilmot. Second, the Consent Order
was unequivocal in its requirement that students attend school in the attendance zetigeivher
parents reside. Finally, the GT program at Wilmot was operated as-aupydfogram from
19912014 without any indication from Plaintfithat they were dissatisfied with the program or
that it was in violation of the Consent Order. It was not tiD filed their Motion to Approve
Closureand Modify GT Requirement® 2014that Plaintiffs took this position. Plaintiffs had
ample opportunity before 2014 to object to the way the GT program was being corducted
particularly in 2005 when HSD made their first attempt to modify 8T requirements and
move the program away from Wilmot. After 23 years of silence on the subjeatfif®ai
arguments on this point strain credibility.



In sum, the considerations above provide the needed context to analyze the facts and
figures provided by the parties detailing Wilmot Ettary’s current enrollmenits finances
and its GT program participatioThe Court will now consider whethéne circumstances at
Wilmot Elementarywarrant a modification of the Consent Ordbat would allowthe GT
program to be held at anotHecation.

“A party seeking modification of a consent decree ‘must establish that dicsighi
changein facts or law warrants revision of the decreéiftle Rock Sch. Dist. v. Pulaski Cnty.
Special Sch. Dist., No. 1, 56 F.3d 904, 914 (8th Cir. 1995) (quotiRgfo v. Inmates of Suffolk
County Jail, 502 U.S. 367, 393, 112 S.Ct. 748, 764, 116 L.Ed.2d 867 (1992)). If a significant
change in circumstances is shown, the Court must then determine “whether the proposed
modification is suitably tailored to the changactumstance.’ld. (internal quotations omitted).
In 2005, Plaintiffs and HSD stipulatéldat a modification to the GT prograshould be allowed
if the modificationis “justified by legitimate reasons of educational benefits and financial
feasibility.” (ECF No. 70). Accordingly, the Court wdlso consider these factors.

Enroliment at Wilmotdroppedfrom 81 students for the 20D12 school yeato 59

students for 201:2013. Enrollment further decreased to 42 students for the- 2048 school
year anl increased to 49 students 2014-2015. For the 2012013 school year, Wilmot
operated at a deficit of $206,063.98 with a per student expenditure of $10,30833D.Exh.
15). The per student expenditure in 23 exceeded Wilmot's per student funding by
$3,492.61.(HSD Exh 21). For the 2014015 school year, with three combined classes of

grades K1, 23, and 45, Wilmot operated at a deficit of $126,588.23HSD Exh. 16).

® For purposes of comparison, Portland Elementary, with an enroliment of 131 students, operated
with a $132,499.96 surplua 2012-2013In 20142015, Patland Elementary operated with a
$224,98.48 surplus. (HSD Exh.11B). A costperstudent analysis completed by H8D2015

10



Superintendent Max Dyson testified at the hearing that Wilmot's yearlyitdefice not
sustainable. Hedentified the operation of Wilmot Elementary as thgmary source of the
Hamburg School District’s financial deficits

As to educationatonsiderationsthe Wilmot students areurrently testing at or near the
same évels as students at Noble/Allbritton Elementary and Portland Elementdvith
combined grades and three teachers teaching two grades each, Superinternalenéddfied
that the current student/teacher ratio at Wilmot is 8:1. For purposes of compahnson, t
student/teacher ratio at Noble/Allbritton is 19:1, and the student/teacher taRortand
Elementary is 18:1However, there are some indications that the combined classroom setting at
Wilmot has presented challenges for the teachers. School board minuteshafldwe Wilmot
teachers feel that “there is not enough time in the day to teach both gradef®”EgHS14).
Moreover, HSD has expressed its concern that the Wilmot students in thessaegxtsmall
classroom environments are not being sufficiently challenged in termssefadan competition
and are not being exposed to other cultural viewpointsntigit exist in a larger classroom
setting. HSD also points out that, due to the isolated setting of the campus, Wilmotsstiede
not currently have the opportunity to participate in afgrool tutoring, remediation, and other
programs that are available at other campuses.

As to the GT program at Wilmot, each year for the past several yearsidaulhaf
students have declined to participate in the program despite havingdmsgied. HSD Exh.
65A). For 20162011, it was noted that twelve studedid not turn in forms that would have

given the school districpermissionto test them forentry into the GT program. The

states that Noble/Allbritton operatedith a $6,405.37 cost per student; Portland operated with a
$7,295.99 cost per student; and Wilmot operated with a $13,254.05 cost per stH@&EntExh.
22).
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transportatia challenges for GT students have likely contributed to a lack of participaBdn
students travel by bus to Wilmotleparting Noble/Allbritton a®9:15 a.m., picikag up GT
studentsat Portland Elementary, and arriviag) Wilmot Elementary at approximately 10:15 a.m.
The GT students from Noble/Allbritton and Portlahéndepartwilmot Elementary at 1:30 p.m
and returnto their regular classes between 2230 p.m. Due to their participation in the GT
program and the bus ride, Noble/Allbritton and Portland GT students are abseft houfs of
regular classroom instructigrer week

Upon consideration of the facts above and the arguments presented at the hearing of this
matter, the Court finds that a modification of the Consent Order is justified duegohstantial
changes that have come tioe Wilmot campus in the 24 years since the Consent Order was
entered.Wilmot's enrollment numbers have dropped drastically since the Consent Order was
entered, ands financial status has been heavily impaased result The Court is satisfied with
HSD’s evidenceshowing that the continued operation of Wilmot is a sigaift financial
hardshipon the district. The goalsof the Consent Orderthat the educational experiencethe
HSD occur on a desegregated basae not beingervedby Wilmot's continued operation in
the face of major financial strain to the distridtloreover, the Court has concerns about the
educational experience at WilmofThere are indications that tltembined grades classroom
configurationhas put a strain on the teachers who are faced with teaaHurlgcurriculum to
two different grades eveiday. The Court hasio reason to doubt that the teachers at Wilmot are
providing excellent instruction to their studentsder thecircumstances However, combined
gradesare not an ideal situation wheteere are viable alternativesastly, the Court is hopeful
that, by attending Noble/Allbritton or Portland, Wilmot students will benefit from thee mo

desegregated, diverse environments that these schools éffeacially balancedand culturally

12



diverse educational environment was the goal of the 1991 Consent Order, and the Court is
confident that the Noble/Allbritton and Portland campuses will provide this to the Wilmo
students.

In sum, the enrollment situation at Wilmetnot sustainable in the long ternRlaintiffs
are asking the Hamburg I8ml District and the Court to take extraordinary measures to keep the
Wilmot campusopen. Theseneasuresire not required or justified by tihermsof 1991 Consent
Order. The Court cannot allow the Order to be used in a waydhstrucé and preventthe
HSD School Boardrom making decisions abotiow district resources are best allocaiadhe
face of major demographic shifts in the are#n this instancethe HSD school board’'s
unanimous votéo dose the Wilmot campusasbased upon legitimafenarcial and educational
concerns. Accordingly, the Court finds that the proposed modification to the GT pragram i
suitably tailored to the changed circumstances at Wilmot Elementary and will camtiplthe
goals of Consent Order.

The Court is aare that Wilmot Elementary is an important part of the city of Wilmot,
and that the city will feel a great loss with its closure. The Court also reesghiat there will
be a travel burden placed upthre elementary students living in Wilmot who will hato travel
to attend school at Portland Elementary or Noble/Allbritton Elementanshile the Court is
sympathetic tahis burdenthe Court finds thathe distance that will be traveled by Wilmot

students is not unduly excessiweder these circumstarge

" Portland Elementary ioughly 22 miles from Wilmot Elementary. Noble/Allbritton is roughly
23 miles from Wilmot ElementaryWilmot students will be given the choice of which school
they want to attend.
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CONCLUSION

For the reasons stated above, the Court finds that Defendant Hamburg Schoa!<Distri
Motion to Approve Closure of the Wilmot Elementary School Campus and to Modify @rited
Talented Requirements (ECF No. 90) should be and herdBRANTED. The Court's 1991
Consent Orde(ECF No. 49)s hereby amended to relieve the Hamburg School District from its
obligation to hold its Gifted and Talented elementary program exclusively at the Wilmot
Elementary campus.

IT IS SO ORDERED this 2 day of July, 2015.

/s/ Susan O. Hickey

Susan O. Hickey
United States District Judge
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