Ferrell et al v. Ferrell et al Doc. 13

IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF ARKANSAS
EL DORADODIVISION

IN RE: BRYAN AND PAMELA FERRELL CASE NO. 1:11BK-70701

BRYAN AND PAMELA FERRELL APPELLANTS

VS. CASE NO.1:12-CV-1018

KENNETH AND EVA RUTH FERRELL APPELLEES
OPINION

Before the Court is an appeal frommNovember 9,2011 Order of the United States
Bankruptcy Court for the Western District of Arkansg&CF No. 14). On February 22, 2011,
Appellant-DebtorsBryan and Pamela Ferrefthe “Debtor’) filed for Chapter 12 Bankruptcy.
AppelleeCreditorsKenneth and Eva Ruth Ferréthe “Creditor) filed a motion for relief from
the automatic stay the bankruptcy proceedirig pursue certaistate court remediezgainst the
Debtorrelated to two parcels d¢and that wereincluded inthe Debtor’'s bankruptcy estateThe
bankruptcy ourt granted that motion, finding that the bankruptcy estate did not hkagabor
equitable interest in the disputed propefn appeal, e Debtor contends thahe bankruptcy
court erredn finding that the Debtor had no equitable interest in the propertyaands that the
court’s ruling constitutes minvalid forfeiture (ECF No.7). The parties have fully briefed the
issuesbefore the Court. (ECF No.’s 8 & 10)h@& matter isrxowripe for considerationBecause the

Court agrees with the bankruptcy court’s conclusionsQitaeris affirmed.

! The Honorable James G. Mixon, Chief Judge, United States Bankiutge for the Western District of Arkansas.
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I. BACKGROUND

This appealcenters on whether certain property located in Bradley County, Arkansas is
part of the Debtor’'s bankruptcy estate on accourd ajntract for deed between tBebtorand
the CreditorIn January 2004, thBebtorwasfacing foreclosure ofertainproperty, includingwo
tracts of land consisting of32 acresand three residences. To avoid foreclosure, Diebtor
approached th€reditorfor help. TheCreditoragreed to pay off thBebtofs entire debbwed to
the bank of approximately $172,000i@0=xchangdor a warranty deed to the property.

Shortly thereafteron January 2, 2004he parties executed a contract for deed whereby the
Creditoragreed to sell the properbackto theDebtorfor $247,467.53The contractequired the
Debtorto pay the purchase prigethe form of eight annual payments®#7,274.1beginning on
January 2, 20Q5The final purchag price was determindaly adding theinterest over theight
year periodo theoriginal $172,000.0Ghat theCreditorpaid to thebank.The deal was structured
so thatthe loanto the Debtorwas not accruingnterestduring the eightyear term According to
the agreementhée Creditorwasto retain title to the property until the full purchase price was paid.
Meanwhile, theDebtorremained in possession and use of the property at all times. Also around
this time as part of a separate transactitme Debtor deliveredtwo promissory notes to the
Creditor in exchange for approximately $11,200, which was alsdnterest free.The Debtor
defaulted on both agreements.

In January 2005, thBebtormade a payment of $27,274.17 as providethéncontractin
February 2006however, the Debtgpaid only $15,00@0. In September 2007, nine months after
the third payment was due, tiebta paid approximately $23,0000 to the Creditor In June
2008, six months after the fourth payment was due, DbBbtor made apayment of only

$10,000.00Thus, by mid2008 theDebtorhad made a total of $75,274.17 in paymelmsviarch



2009, after the Debor was behind on payments by approximately $61,09616&, Creditor
notified the Debtothat it was indefault.

The parties’ contract for deed containeal terminationprovision that governed such
default The contraciprovided that if theCreditorgave notice of default to thHeebtor, andthat
default continued for 30 days, thereditor could elect to declare the contract void, retake
possession of the property, and consider any prior paymeasby theDebtoras rent. (ECF No.
7-1) TheCreditor provided noticef default and impending termination on March 20, 2009 by
letter to theDebtor After receiving thedefault letter, thédebtordid not make any morannual
payments under the contract for deed but remained in possession of the property.

Sonetime during 2010, the parties entered into a oemiract. The parties verbally agreed
that theDebtorwould begin paying $1,500.00 peronth in rent to remain in possession of the
property? The Debtor later defaultecbn theverbal agreemerand stopped making the monthly
payments.

On February22, 2011, theDebtor filed for Chapter 12 Bankruptcyn the bankruptcy
proceeding, théDebtor includedthe property in dispute as part of the bankruptcy estate. The
Creditor thenmoved to have the awmnatic stay lifted tgoursue adequate state court remedies
against theDebtor with respectto the property. The bankruptcy court granted the Créditor
motion because (1) the contract for deed was terminated befobBebterfiled for bankruptcy
and theefore the property was not part of the bankruptcy estatet (2)termination of the

contract for deedid not constitute amvalid forfeiture3

2 At a November 3, 2011 bankruptcy hearing, both parties admitted that $1,500.00 femasm fair rental value
for the property. (ECF No.-I at 149. The parties disputed, however, whether the monthly payments werderewasi
rent payments.

% The Court notes that the bankruptcy court fotime Debtor’s testimony at the hearing to be-nmedible, and the
Debtor failed to present records of any payments beyond the $75,274.17 paid between 2004 ¢BCR008. 16
at 147 & 152.



On appealthe Debtorbrings three arguments. First, the Debtmgues that theCreditor
waived its right to enforce thedefault underthe contract for deedfter accepting less than full
payments throughouhe term of contract. Second, tBebtor contend¢hat the contract for deed
was never terminatetlecausethe Debtor wadn possession of the propergy all times and
continued to makenonthly payments even after the notice of defakihally, the Debtorargues
that the bankruptcy court’s ruling constitutesiavalid forfeiture, contrary to principles of equity
The Creditor, however maintairs thatthe right to enforce thelefault was never waive@ndthat
the contract was revokelly its terms 30-days aftethe Debtor received thaotice ofdefault and
failed to cure it The Creditor argues further that under the circumstances of this cades
forfeiturewas not so harsh as to warrant an equitable defense by the Debtor.

1. STANDARD OF REVIEW

On appeal from the bankruptcy court, the district court sisagopellate cour28 U.S.C.
8 158(a).When an order of the bankruptcy court is before t&ridi court for appellate review,
the district court reviews the bankruptcy court’'s conclusions of dawnovoand its factual
findings under the clearly erroneous standinct Nat'| Bank of Olathe v. Pontqwt11 F.3d 604,
609 (8th Cir. 1997)Sinclair Oil Corp. v. Jones (In re Jongs31 F.3d 659, 661 (8th Cir. 1994);
Miller v. Farmers Home Admin. (In re Miller16 F.3d 240, 242 (8th Cir. 1994).

1. DISCUSSION

There aretwo issues before the Court on appeal: {lhether the contract for deed was
terminatel beforethe bankruptcycase was filedand if so(2) whether that termination constitutes
aninvalid forfeiture of the property.

As an initial matter,the Debtorargues that theCreditor waived its right to enforce the
Debtor’'sdefault,therebyprecludingtermination ofthe Debtors equitable interest in the property

becausdghe Creditorwillingly accepted less than full payments from Drebtor The Debtorhas



raised thiswaiverissue for the first time on appeal. “Issues raised for the ifiingt bn appeal are
ordinarily not considered by an appellate court as a basis for revémsa.Hervey 252 B.R. 763,
767 (8th Cir. 2000). This rule has consistently been applied in bankruptcy matters onrappbkal
like this one Id. Therefore the Cout will refrain from addressinghe Debtois waiver argument
for the first timehere.

A. Whether the contract for deed wasrevoked prior to the bankruptcy filing.

The primary issue on appeal is whether the bankruptcy court erred by gtaetrgditor
relief from the automatic stay updinding thatthe parties’contract for deedvas revoked,
according to its termdefore the Debtarommencedhe bankruptcy case.

The commencement of a case under Title 11 of the BankruptcycZeatles an estate.l
U.S.C. 8§ 541. Thigstate includes all of the property in which the debtor has a legal or equitable
interest as of the commencement of the clakeA debtor's interest in ad sales contrads
considered property ahe estate*unless the debtor's righhave been permanently terminated
prior to the commencement of the cada.te Vee Jay, In¢104 B.R. 101, 104 (W.D. Ark. 1987).
A similar circumstance existgere

The Debtor was behind on payments under the contract for deed by over $60y00
Januay 2009. On March 20, 2009, tiereditor sent a letter to th®ebtor providing notice of
defaultpursuant to the express terms of toatract Thedefault lettenindicatedthat the contract
for deed would béerminatedand any prior payments would treated as rent paymentsless the
Debtor curedthe default with 30 days. ThBebtorfailed to do so. In fact, thBebtormade no
attempt to cure the default or make any more annual payments under the eftgraeiceiving
the default letter. Thusheé contract for deeavasterminatedn 2009 pursuant tdhe termiantion
provision in theagreementnearly two years before the Debig2011 bankruptcyiling. At that

time, theDebtor no longer had any legal or equitable interest in the property.



The merdact thatthe Debtoremained in possession of the property is of no consequence.
The Debtols own testimony at the Novemb26011 bankruptcyearingdemonstrates thearties’
understanding that the contract for deed was no longer in effectD@lbgor admitted that the
parties entered into a new verbal agreement in 2040 allowed theDebtor to remain in
possession of the property in exchange for $1,500.00 per m@&@@k No.1-7 at 14). Thisnew
agreement-in addition tothe Debtor’s default which had not been curedperated to extinguish
anyinterestthe Debtor hadh the contract for dee&ee National American Ins. Co. v. Hogaii3
F.3d 1097, 110405 (8th Cir. 1999) (applying Arkansas law holding thahen the parties to a
contract execute walid and legally substituted agreement the original agreement merges into it
and is extinguishédl The parties entered into this new agreement before the bankruptcy case
commencedTherefore, the Debtts interest in the property at the time of the banlkyfiting
was, atmost,merely possessory.

In an effort to rebut thisconclusion the Debtor argles that the verbal agreemenis
unenforceable nder the statute of frauds becausésiti contract for the lease of land and
violatesthe statute of fralgl “one-year provision."The Debtorseens to suggesiat if the verbal
agreemenis unenforceable, theits equitable interest in the propergmainsintact. The Debtois
argument lacks merfor two reasons

First,the Debtors equitable interest in thproperty was severed in 2009 when @reditor
properly revoked the contract after tbebtordefauled and failed to cure.iSecond Arkansas
courts recognizeease agreements between a landlord and terthat are not in writing,
SeidenstrickeFarms v. Warren N. Doss and Etta A. Doss Family Tr280 S.W. 3d 842, 845
(Ark. 2008) anda monthio-monthlease is not subject to the eyear provision of the statute of
frauds.SeeA.C.A. § 459-101. Thusthe verbal agreement between the partiesfsrceable, and

it operates as an alternative mechanism by which the contract for deed waategmin



Accordingly, the bankruptcy court did not err in finditigat thecontract for deed was
terminatedbefore theDebtorcommenced theibankruptcy case.hie Debtor desnot have a legal
or equitable interest in the property, aherefore it should not bancluded inthe bankruptcy
estate.

B. Whether the termination of the contract for deed constitutes an invalid
forfeiture.

The second issue on appeal is whether the termination of the contract for deed esmastitut
forfeiture that equity will not enforcelhe Debtor cites the age old maxim that “equity abhors
forfeiture” to arguethat thecontract for deed’s termination preionin the event of a defauis
invalid. While courts ofequity may ofterelect not to enforceforfeitures, that principleis not
absolute.

“Whether a court of equity will enforce a forfeiture for defaulfalypurchaser depends on
the circumstances of tlease and the conduct of the forfeiting party.’re Guidq 345 B.R. 656,
662 (Bankr. E.D. Ark. 2006) (quotinig re Hayes 101 B.R. 569, 571 (Bankr. E.D. Ark. 1989)).
“Forfeiture provisions in land contracéseto be enforced in cases where there is no substantial
equitable circumstance that calls for refusal of forfeituHarfield v. Mixon RealtyCo, 601 S.W.
2d 894, 898 (Ark. Ct. App. 198Mlere,no substantial equitable circumstance exists.

The bankruptcycourtsummarized the sttof affairs at the Novemb@011 hearingfter
both partiesprovided testimony Judge Mixon found that]e]verything about the transaction
smacks that [th€reditor]wastrying to help the debtor out in every possible way...| méars
bending over backwards to help....” (ECF Ne7 &t 154). After reviewing the record in this case,
the Court agrees.

The Creditor first agreed to help théebtor avoid foreclosure by paying ofthe

$172,000.00 debdwed to the bank.The Creditor then offered tosell the propertyback to the



Debtorunder a contract for deed thahsnot accruinginterest. Despitéhese favorable terms, the
Debtor defaulted on the contracindeed,the Debtor'sdefault wasby no trivial amount. he
record reflectsthat the Debtor paid only $75,274.17 on a contrafr over $245,000.00.
Thereafterto allow the Debtorto remain in possession thfe property, th€reditoroffered a new
rental arrangement whereby tBebtor couldpay $1,500.00 per month. Both partegeed that
this was the fair rental value of the property. Yet, the Debtor defeadid.

Considering thee circumstance and the conduct of theebtor, principles of equity
counsel againshvalidatinganyforfeiture that occurred undehe contract fodeed.Accordingly,
the provision allowing fotermination upon the default of tibebtoraftersending proper notids
enforceable and was properly exercised. The contract for deed was therefaratestipefore the
commencement of the bankruptyseand principles of equity will not save tBebtors interest
in the property.

V. CONCLUSION

For the reasons discussed above, the Court finds the bankruptcy court’'s Order should be
and hereby iIAFFIRMED. A separate judgment of even date consistent with this Opinion shall
be entered.

IT ISSO ORDERED, this 29h day ofOctober 2012.

[s/ Susan O. Hickey
Hon. Susan O. Hickey
United States District Judge




