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IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF ARKANSAS
EL DORADO DIVISION

BETTY AARON, et al. PLAINTIFFS

V. CASE NO. 1:12CV-1112

SUMMIT HEALTH AND

REHABILITATION, LLC, et al. DEFENDANTS
ORDER

Before the Court is Plaintiff Motion to Certify.ECF No. 43. Thisactionis brought
pursuant tahe Fair Labor Standards ACFLSA”), 29 U.S.C. 8§ 216(b). Plaintiffs ask the Court
to certify this case to proceed as a collective action and to authorize the issuance of their
proposed notice to all potential plaintiffs. Defendants have responded. ECF .Ne@labiffs
have filed a reply. ECF No. 62. The matter is ripe for the Court’s considetation.

BACKGROUND

Plaintiffs claim that they were denied overtime pay in violation of the FO®&.named
Plaintiffs and the proposed class members are current or former employees of nursing homes
operated byefendant$in El Dorado, Taylor, Morrilton, and Bryant, Arkansas. Plaintfiege
that Defendants failed to compensate their hourly employees for work perfonmedess of

forty (40) hours per week, including work performed before and after their schedhifisd s

! The Court notes that Defendartave filed a Motion to Dismiss arguing that Plaintiffs lack standing to bring
claims based on joint employment statand that Plaintiffs haviailed to allege the elements of single enterprise
status. ECF No. 59. Plaintiffs’ Motion to Certify, however, should tesicered before Defendants’ Motion to
Dismiss.See Ortiz v. Fibreboard Corp., 527 U.S. 815, 831 (1999) (“[C]lass certification issaee . . . ‘logically
antecedent’ to Article Il concerns, and themselves pertain to statutoryingtamdich may properly be treated
before Article 11l standing.”)

2 The Defendants in this action are Surmhhealth and Rehabilitation,L.C; ProgressivéElderCare ServiceBryant,
Inc. d/b/a Southern Trace Rehabilitation and Care Center; or Courtyard IRatiabiand Health Center, LLC; SA
ElderCare, LLC; Progressive ElderCare Serwigiesrilton, Inc. d/b/a Brookridge Cove Rehabilitation and Care
Center;and John Ponthie, individually and in his capacity as ownenaga, officer, and/or incorporator of the
corporate defendants.
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Plaintiffs seek certification of this collective action because they contezr@ #re other
similarly situated hourly employeesf Defendantsthat were denied their full compensation
under similar ciramstancesPlaintiffs seek to certify as a colleati action the following class:

All non-exempt hourly employees of Summit Health and Rehabilitation, LLC,

Southern Trace Rehabilitation and Care Center, Courtyard Rehabilitation and

Health Center, LLC, SA Eldercare, and Brookridge Cove Rehabilitation ared C

Center employed within three (3) years preceding December 5, 2012, and

continuing thereafter through the date on which final judgment is entered in this

action and who timely file a written consent to be a party to this action putsuant

29 U.S.C. § 216(b).

According to Plaintiffshourly employees ofertain facilities owned bpefendants are
subject to a common policy of automatically deductimgy (30) minutesfor mealbreaks each
day without consideration of whethenmeealbreak was actualliaken As a result of Defendants’
timekeeping policy, Plaintiffs claim they were not paid for their timekedrover 40 hours per
week. Plaintiffs claim that, for various reasons, they often had to work through meal .breaks
Plaintiffs alsocassert that #y had no meaningful way teclaim their missethealbreaks.

DISCUSSION

There are two issues before the Court: (1) whether conditional certification of the
collective action is proper; and if so, (2) whether Plaintiffs’ proposed ntiicgher potential
plaintiffs should be authorized.

Section 216(b) othe FLSA provides thaan employeeor employeesnay maintain an
action to recover for the liability prescribed in the section against apjogen on “behalf of
himself or themselves and other employees similarly situated.” 29 U.S.C. § 2T&éb).
operatve phrase is the term “similarly situated.”

Collective actions are intended to serve the interests of judicial economy addntdhe

vindication of plaintiffs’ rights.Hoffmann-La Roche Inc. v. Sperling, 493 U.S. 165 (1989).



Unlike Federal Rule of Civil Procedure 23, a collective action maintained under 8% iBL
pursued as an ot class. c.f., 29 U.S.C. § 216(b) (stating that “[nJo employee shall be a party
plaintiff to any such action unless he gives his consent in writing to become sudly anoh
such consent is filed in the court in which the action is brougtait;Fed. R. Civ. P. 23(c)
(requiring that the notice to class members include a statement “that the couxtclutleefrom

the class any member who requests exclusion”).

District courts have discretion, in appropriate cases, to facilitate notice témtipb
members of the class on whose behalf a collective action has been bknfffhén-La Roche,
493 U.S. at 169. Once the FLSA action has been filed, the court has gen@nasponsibility
to oversee the joinder of additional parties to assure that the task is accomnipliaheefficient
and proper waySeeid. at 170-71.

The prevailing approach among federal courts for certifying collectivenactinder 8
216(b) involves a twstage process: (1) the notice stage; and (2) thenopt merits stage.
Mooney v. Aramco Services Co., 54 F.3d 1207, 1214 (5th Cir. 1995). During the notice stage, the
court makes a decisienusually based only on the pleadings and affidathtt have been
submitted—whether notice should be given to potential class memlwzbrat 1213. If the court
allows fa notification, the court typically creates a conditional certification of eesgmtative
class and allows notice to be sent to the potentiairoptaintiffs® Id. at 1214. In this case,
Plaintiffs have alleged sufficient facts to receive conditional certificatiom,their proposed

notice is improper in part.

3 After notification is authorized, the second stage of thedtage process is typically precipitated by a motion to
decertify by the defendant, which is usually filed when discovery is largetyptete.Mooney, 54 F.3d at 1214. At

that time, the court then proceeds to the rastidge to determine whether the class should be maintained through
trial. Id. If the court decides tdecertify the class, the ept class members are dismissed from the suit without
prejudice and the case proceeds only for the class representatives in thigluahdiapacitiesld. At this time, the
Court is only concerned with the first stage oftilve-stage process.

3



A. Conditional Certification

During the notice stage, the Court does not make findings on legal issues or focus on
whether there has been an actual violation of the I8se.Thiessen, 267 F.3d at 11667. The
Court also does not make credibility determinations or resolve contigdastmence presented
by the parties.See Grayson v. K Mart Corp., 79 F.3d 1086, 1099 n.17 (11th Cir. 1996). Instead,
the Court determines whether, under the lenient standard of the notice stage, the named
Plaintiffs, through their pleadings and affid@yi have demonstrated that they are “similarly
situated” to the potential collective action membe#se 29 U.S.C. § 216(b)Thiessen, 267 F.3d
at 1106-07.

The FLSA does not definthe term “similarly situated,” but it typically requires a
showing thatthe plaintiffs and potential class members were victims of a common decision,
policy, or plan of the employer that affected all class members in a similar rfasise
Thiessen, 267 F.3d at 11368; Kautsch v. Premier Communications, 504 F Supp. 2d 685W.D.

Mo. 2007).The “similarly situated” determination requires only a modest factual sigowtin
does not require the plaintiff and the potential class members to show thatehdgrdically
situated. See Kautsch, 504 F. Supp. 2dt 689.

In this case, the named Plaintiffs have made a preliminary isigothat the hourly
employees ofthe nursing homesre similarly situated. Plaintiffs have come forward with
substantial allegations that they and the other members of the proposed coleaiivevae
victims of a common policy of automatically deducting maaaks from all hourly employees
and depriving the employees of the opportunity to reclaim the lost breaks.

Defendants argue that there is no evidence that all hourly employees digaenthdties

and responsibilities or that all hourly employees were affected in a sinalaragarding meal



breaks.For example, Defendants state that some hourly employees geth@wnmeal break
and the reasons for employees not taking meal breaks likely vary depending opetiéc b
duties and supervisorsurthermorePDefendants point out théere is no declaration from any
hourly employees in a maintenance position who clairhawe worked through meal breaks.
Thesearguments may prove convincing at the decertification stage of this litighbarever, &

the notice stagdbefendantsarguments do not preclude conditional certification of a collective
action. Plaintiffs have adequately alleged that they and theoge®d they seek to represent
were required to perform similar work without peggardless of their individual job titles and
supervisors.

Defendantsassertthat automatically deducting a meal break is not per se illegal as long
as the employer puides employees withnaeffective method to reclaim the time that they
worked during their meal breakln Defendants’ response, thgpint out that at least two
Courtyard employees were aware of a way to reclaim their automatically eeéduetl break
time.* This evidence however, is of no consequence at this stage of the litigation. The Court
need not resolve evidentiary contradictions at the notice Sgxggson, 79 F.3d at 1099 n.17.
Argumentsaddressing the merits of alleged FLSA violatians of little help during the notice
stage of the cafication process. For the reasons discussed altbgeCourt finds that Plaintiffs
have satisfied the lenient standard at the notice stage of § 216(b), showimpftadants’

hourly employees aremilarly situated Accordingly, conditional certification is granted.

* The Court notes that one declaration from a Courtyard employee statésrthatrief time, approximately two
months, reclamation forms were made available to [employees] totfiinotlnose days when [employees] missed
[their] lunches.” ECF No. 42, /5. Another Courtyard employee claims to have “filled out and subntiitted
reclamation forms” on “several occasions” but denies that she was ever satageior her reclaimed time. ECF
No. 448, 15.



B. Proposed Notice

Once the Court has determined that potentialioaintiffs may be similarly situated
for the purposes of certifying the collective action and authorizing notiamtifs must send a
courtapproved notice to the potential class memb8es.Kautsch, 504 F. Supp. 2d at 689.
Plaintiffs have submitted a proposed notice to be sent to the potential maintiffs. ECF No.
43-1.In its response to Plaintiffs’ certification motion, Defendangkefour primary objections.

First, Defendants argue that the notice is deficient based on the proposetéfitassn
because it does not mention the specific alleged violation at usgilex the FLSA. Plaintiffs,
however, state that they are willing to amend the notice to make clear thaiSAeslBlation at
issue is the alleged failure of Defendants to pay Plaintiffs for all houtsedi@n excess of forty
due to uncompensated meak#&ks. Plaintiffs are directed to make this amendment to the
proposed notice.

Second Defendants argue that Plaintiffs’ notice is not properly drafftechuseit is
addressed to all former and current employees, some of whom may be exempt from the
requiremats of the FLSA.While the notice is addssed to all present and fornemployees,
Plaintiff's description of the lawsuit states that “Plaintiffs . . . are atiraed former employees
of [certain facilities owned b¥yefendants] who were paid by the hour and classified as non
exempt from requirements of the [FLSARhy vagueness as to who the notice is addressed is
likely clarified by the description of the lawsuRlaintiffs, however, state they are willing to
amend the notice to specify that “presemd dormer employees” of the facilities refers only to
those hourly, norexempt employees covered by the FL$Aaintiffs are directed to make this

amendment to the proposed notice.



Third, Defendants repeat their arguments regarding a lack of similarity among the clas
Defendants claim the notice is deficient because it references a class made up yof hourl
employees oDefendantswithout regard taspecific job titles andluties.Defendantsargue that
all of Defendants’hourly employees cannot be considered similarly situated due to widely
varying job duties and positions. The Court has already addressed this issudffsFiawe
sufficiently shown that all hourly employeed Defendantsare subjectto the common
timekeeping practice cdutomatically deductinghirty (30) minutes for meal breaks each day
without consideration of whether a lunch break was actually takeis makes every hourly
employee susceptible to the same under ragmpdf their time as Plaintiffs in spite of any
varying job titles or duties. Accordingly, at this stage in the proceedirgsirthlarly situated
requirement has been met.

Fourth Defendants argue that tlpeoposednotice overstates the applicable siiiry
periodwhen it refers to three yeandnder 29 U.S.C. § 255(a), FLSA claims generally have a
two-year statute of limitations. An exception to that {year limitations period occurs when
there has been a willful violation of the Act, in which case the limitations perioddsxtenhree
years.ld. Defendants assert that Plaintiffs have not shown that any alleged FLS#ovielaere
willful and thus the defined putative class should include ay®ay statute of limitations.
Plaintiffs, however, havalleged willfulness. Whether this allegation is tisi@n issug¢hat goes
to themerits of the case, not whether notice should be issued to potential PlaReséisdiz-
Ramirezv. P & H Forestry, LLC, 515 F.Supp.2d 937, 942 (W.D. Ark. 2007). Thus, for notice
purposes, the statute of limitations is three years.

Plaintiffs request that Defendants be required to produce the following infommatiits

employees: name, address, telephone number, dates of employment, employeeamahtber,



last four digits ottheir social security numbeRlaintiffs also ask that Defendants be required to
post notice of this actioatthe relevant workplaces and include the notice irethployeeshext
paychecksn addition to mading the notices Defendantglo not object to any of these requests
regarding noticeThe Court finds that Plaintiffs’ requestsgarding noticare reasonablexcept

for one Placingthe burden on Defendants to include the notice in employee paycilecks
with mailing the noticesseems duplicative and unreasonabl&is request is denied, and
Defendants are not required to place the notice in employees’ paychécksaik out noticeso
employeesPlaintiffs’ remaining requests regarding notice granted Defendants must produce
the requested information in a usable format within fourteen (14) days from thefdhis
Order.

The Court finds thabther alteratiors to the proposed notice aneeded Plaintiffs
proposed notice states that “Plaintiffs seek to sue on behalf of themselves and oaoflmhalf
Present and Former houaid employees of [Defendants] who worked at their facilities . . . at
any time during the three years before the date of December 5, 2012, to the pré&dentd.E
43-1, 9 3.This same date-December 5, 2012is referenced in the paragraph of the proposed
notice explaining the effect of joining the lawsuit. ECF No0.14¥ 5. The Court presumes that
Plaintiffs selected the date Blecember 5, 201ecause thas thedate theoriginal complaint
was filed in this casé€eCF No. 1.In collective actions, however, the statute of limitations is not
tied to the filing of the complaint for ot plaintiffs. Instead, it continues to run against any
individual claimant until the date on which the person files a written consent witlotinieto
opt-in. 29. U.S.C. § 256.

Plaintiffs’ proposed notice does not include a statement clearly explainingldhmas of

employees may be tirigarred depending on when they elect to-iopand, if so, that no



recovery will be available. This informatioshould be clearly set out in the notice sent to
potential plaintiffs. To further alleviate this statute of limitations concern, thet @ods that
notice should only go to individuals who were employed by Defendants during theyd¢laree
period immeditely preceding this ruling. Plaintiffs should therefore promptly supplement their
proposed notice and address these issbagher, Plaintiffs should change the trial date
referenced in paragraph two of the proposed notice to the current trial date.
CONCLUSION

For the reasons explained above, Plaintifition for certification and for authorization
of their proposed notice should be and herebERANTED IN PART and DENIED IN
PART. The motion is granted in that the action is hereby conditionallyiedrtid proceed as a
collective action. The motion is denied to the extent that Plaintiffs’ proposed motise be
amended. Plaintiffs shall submit eevisedproposed notice to the Court along with a motion
requesting approval within sev€n) days of theentryof this orderOnce the Court approves the
notice, Plaintiffs shall have sixty (60) days to distribute the notices anoplie consent forms
with the Court.

IT ISSO ORDERED, this 19th day of March, 2014.

[s/ Susan O. Hickey

Susan O. Hickey
United States District Judge




