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IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF ARKANSAS
EL DORADODIVISION

REID HUMPHREY PLAINTIFF

V. Civil No.13v-1029

SCOTT SNELL in his individual

and official capacities; DARREN

MARTIN, in his individual and

official capacities; STEVE ADAMS,

in his individual and official capacities;

RICKY ROBERTS,; in his individual

and official capacities; BILLY WHITE,

in his individual and offiial capacities;

EL DORADO POLICE DEPARTMENT;

and CITY OF EL DORADO, ARKANSAS DEFENDANTS

MEMORANDUM OPINION

Before the Court i& Motion for Summary Judgment (ECF No. 21) filed on behalf of the
Defendant€l Dorado Police Departemt;the Cityof EI Dorado;Billy White andRicky Roberts
in their individual and official capacitiegnd Steve Adams, Darren Martin, and Scott ISire
their official capacities. Additionallybefore the Court isa Motion for Partial Summary
Judgment{ECF No. 25)filed on behalf of Defendants Steve Adams, Darren Martin, and Scott
Snellin theirindividual capacities Plaintiff Reid Humphreyhasresponded. (ECF Nos04&

43). Defendants have replied. (ECF No. 46). The Court finds the matter ripe for considerati
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BACKGROUND

This case arises out afMarch 24, 2012 incident with the El Dorado Police Department
(“EDPD”). On that date an individual called EDPDQo report anunconscious female in the
drivers seat ofa vehicle in the parking lot of the Econo Lodge in El Dorado, ArkarSasggeant
DarrenMartin, Officer ScottSnell, andCorporalSteveAdams were dispatched to teeene At
the time of the incident, Sergeaviartin was the supervising officer.

When they arrivd, SergeanMartin, Officer Snell, andCorporal Adamsmade contact
with the female and identified her as Felicia Talley (“TalleyReid Humphrey (“Humphrey”),
Talley’s boyfriend,then approached the officers. The officers asked Humploestep away
from the sceneAt their requestHumphreystepped to the edge of the parkingbat continued
to observehe officers with Talley.Sergeant Martithen askedHumphreyto retrievethe keys to
Talley’'s car. Humphrey wenhsidethe EconaLodgeto retrieve the keys. Heeturned to the
parking lotshortly thereafteand gave the key® Sergeant MartinHumphreythenreturned to
the edge of the parking lot

The officersarreseéd Talley and placed her in the patrol car. After they secured Talley in
the patrol car, Sergeant Martin approached Humpanelagainaskedhim to leave the scene.
Humphrey therturned and started walking toward the Econo Lod&ergeantMartin claims
that asHumphreyturned, he stated] don’t know why it takes four ¥ king police officers.”
However, Humphrey denies making the statement.

Immediately after Humphrey turneSiergeaniMartin grabbed Humphrey and threw him
against the patrol carCorporal Adamsand Officer SneljoinedSergeant Martimnd helped him
pin Humphrey against the patrol caiSergeat Martin then punched and kneed Humphrey

Officer Snell tlen struckHumphrey six times.After Snell administered thstrikes, the fiicers



handcuffed Humphrey and arrested him faystructing government operations, disorderly
conduct, and refusal to submit to arredtinbeknownst to the officers, the Econo Lodge’s
surveillance camera recorded the incideiihe recording has both visual and audio footage.
However, the audio footage is of poor quality.

After they arrested Humphreyhd officers tookhim to EDPD and detained him
overnight. he next maing he was released on bonéHumphrey did not file a complaint with
EDPD regarthg the incident.

On December 7, 2012, Union County tried Humphathe chargesThe EDPDpolice
chief, Ricky Roberts, was out of town on that dafherefore he sent Captain Kevin Holo
observethetrial in his place. At the trial, SergeanMartin, Officer Snell, aad CorporalAdams
testified, and the surveillance recording was shown. At the conclusion of the evidence,
Humphrey’s attorney moved to dismis® chargesand the judge granted the motion.

After the trial, Captain Holt reported tGhief Robertsthe detds of the surveillance
footage. Captain Holt advised Chief Roberts tlaatinvestigation into the matter was necessary.
Upon Captain Holt's recommendation, Chief Robartsnmenced an inteah review of the
March 24, 2012 incident.

On December 24, 201the EDPD Review Board reviewetie case The ReviewBoard
concludedthat Humphrey complied with all the officers’ requests and did not resist arrest. The
Review Board further concluded th#te officers did not haveprobable cause to arrest
Humphrey.

On January 7, 2013he EDPD Bureau ofEfficiency evaluatedthe Review Board’s
findings. It disagreed with the Review Board and determined that the officers had probable

cause to arrest Humphrey. The Bureau of Efficiealsp conalded that the officers used force



because Humphrey was resisting arrest and the force stopped once the lofiiceontrol over
Humphrey. However, the Bureau of Efficiency concluded that Serdéanin, Officer Snell,
and CorporalAdamsfailed to proviegé accurate, complete, and truthfidcumentation of the
incident, and for the poor documentation, the Bureau of Efficiency suspended S&tgdant
Officer Snell, andCorporalAdams Following the internal review, Chief Billy White replaced
Chief Roberts as EDPD’s police chief.

On March 22, 2013Humphrey filed suit against the City of El Dorado a@tief
Roberts, Chief White, Sergeahtartin, Officer Snell, and Corporahdamsin their individual
and official capacitieS In his complaint, Humphrey alleges violations of the Federal
Constitution and the Arkansa®@stitutionas well as state law torts

STANDARD OF REVIEW

The standard of review for summary judgment is well established. TheaFBdégs of

Civil Procedure provide that when a party moves for summary judgment: “The coursimall
summary judgment if the movant shows that there is no genuine disputarasrtaterial fact
and the movant is entitled to judgment as a matter of law.” Fed. R. Civ. P.5afa v. Cty.
of LeSueur, 47 F.3d 953 (8th Cir. 1995). The Supreme Court has issued the following guidelines
for trial courts to determine whether tisimndard has been satisfied:

The inquiry performed is the threshold inquiry of determining whether there

is a need for triakwhether, in other words, there are genuine factual issues

that properly can be resolved only by a finder of fact because they may

reasonably be resolved in favor of either party.

Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 250 (198&)e also Agristor Leasing v. Farrow,

826 F.2d 732 (8th Cir. 1987Niagara of Wis. Paper Corp. v. Paper Indus. Union-Mgnt.

Humphrey originally brought suit against EDPD. Howewerhis response, Humphregncedeshat EDPD should
be dismissedecause it is not a legal entity subject to.suiccordingly, Humphrey's claims against EDPD are
herebyDI SMISSED.



Pension Fund, 800 F.2d 742, 746 (8th Cir. 1986). A fact is material only when its resolution
affects the outcome of the cas&nderson, 477 U.S. at 248. A dispute is genuine if the evidence
is such that it could cause a reasonable jury to return a verdict for eitherlplagy252.

The Court must view the evidence and the inferences that may be reasonably drawn from
the evidence in the light most favorable to the nonmoving péitter. Bank v. Magna Bank, 92
F.3d 743, 747 (8th Cir. 1996). The moving party bears the burden of showing that there is no
genuine issue of material fact and that it is entitled to judgment as a matter ofdawlhe
nonmoving party must then demonstrate the existence of specific facts in tltethecareate a
genuine issue for trialKrenik, 47 F.3d at 957. A party opposing a properly supported motion
for summary judgment may not regiam mere allegations or denidlgt must set forth specific
facts showing that there is a genuine issue for tAablerson, 477 U.S. at 256.

DISCUSSION

1. Claims against the City of El Doradmd Official Capacityflaims

An official capacityclaim isa claim against the entityMonell v. N.Y., City Dept. of Soc.
Serv.,, 436 U.S. 658, 98 S. Ct. 2018, 56 Ed. 2d 611 (1978). Thus, the Court will treat
Humphrey’s claims against Sergedrtin, Officer Snell, CorporalAdams Chief Roberts, and
Chief White in their official capacities as a claim against @ity of EI Dorado (“the City

Defendants”). Humphrey alleges the following claims agaitist City Defendants(1) § 1983



claims for violations of hisirst andFourth Amendment rights (2) an Arkansas Civil Rights
Act (“ACRA") claim; (3) a battery claim; and Y%n outrage claim.
A. Section 1983 Claims and ACRA Claim

Claims under ACRA are analyzed in the same mann& 83 claims. Sylvester v.
Fogley, 383 F. Supp. 2d 1135, 1139 (W.D. Ark. 2005). Thus, the Court amdllyze
Humphrey’'s ACRA claim and his § 1983 claiogether.

Section 1983iability for a constitutional violation may attach to a municipality if the
plaintiff can show that the alleged violatioesulted from (1) an official municipal policy; (2)
an unofficial custompr (3) a deliberately indifferent failure to train or superviggkinson v.
City of Mountain View, Mo., 709 F.3d 1201, 1215 (8th Cir. 2013) (internal citations omitted). In
this caseHumphrey assertfhatmunicipal liability attaches becautee City Defendants haam
unofficial custom of encouragirtye use of excessive foread arrests without probable cadse
Humphrey asserthatthis custom is evidenced by the fact tBargeanMartin, the supervisory
officer, initiated the alleged excessive force and Chief Roberts did restigate the incident for
four months. The City Defendantsassertthat Humphrey misunderstands tetandard for
demonstrating a custonspecifically,the City Defendants arguleat Humphrey must establish

history of misconduct, not just misconducth case at bar.

“Humphrey additionally asserted violations of his Eighth and FenifteAnendment rights for the March 24, 2012
arrest. However, “[w]here as here, the excessive force claim arises in the obatearrest . . . of a free citizen, it
is most properly characterized as one invoking protestid the Fourth Amendme” Grahamv. Conner, 490 U.S.
386, 394, 109 S. Ct. 1865, 104Hd. 2d 443 (1989)Brown v. City of Golden Valley, 574 F.3d 491, 496 {8 Cir.
20009).

®In hiscomplaint, Humphrey also allegasiegligence claimgainsthe City Defendants. Howevein his response,
Humphreyconcedeshat theCity of El Dorado is immune from the tort of negligence. Accordingly, as to the
negligence claim, the City Defendants’ Motion for Summary Judgméetré&byGRANTED.

“Within his unofficial custom argments Humphreyalsoappears to ssertthat the City Deéndantdailed to
adequatelyrain. To establish @onstitutionaliolation resulting from aeliberatey indifferentfailure to train “the
plaintiff must demonstrate that the [city] had notice that its procedures werguadel@nd likely to result in a
violation of constitutionakights”” Parrishv. Ball, 594 F.3d 993998 (&h Cir. 2010)(internal quotations omitted)

In this caseHumphreyassertghat the City Defendants failed to train officers bftiers noevidence that the City
Defendants hadotice that their training procedures were likely to result in a violati@owstitution rights
Accordingly, Humphreyas not establisheatiathis alleged constitutional violatismesulted fromafailure to train.

6



The Court agrees witthe City Defendants To establish a custom, tipdaintiff must
prove that the municipality engaged in a continuing pattern of unconstitutional misconduct
Marksmeir v. Davie, 622 F.3d 896, 902 (8th Cir. 2012)iability for anunconstitutional custom
or us@e cannot arise from a single adicGautha v. Jackson Cnty., 36 F.3d 53, 567 (8th Cir.
1994). In this case, Humphrey attempts to prove custom by arguing the facts of thig specif
incident. However, he points to no other incdeor claim that shows théihe City Defendants
maintaired a custom of violating constitutional rightsTherefore, tb Court concludes that
Humphrey has not establishdfat his alleged constitutional violatisnresulted froman
unofficial custom. Accordingly, his ACRA and § 1983 claims against the City Dafential.

B. Battery and Outrage Claims

Humphrey alleges a battery claim and an outi@dgen against the City Defendants for
the allegedmisconduct of Sergear¥artin, Officer Snell, and Corporal Adams The City
Defendants assert that they are immune from liability for intentionalgartiant to Ark. Code
Ann. § 21-9-301 However,[t]lhe ArkansasSupreme Court hagonsistently held tha§ 21-9-

301 provides city employees with immunity fronvitiliability for negligent acts, bunhot for
intentional acts” Ulrich v. Thornton, No. 164024, 2012 WL 1933078, at *4 (W.D. Ark. May
29, 2012) @uoting City of Farmington v. Smith, 366 Ark. 473, 478, 237 S.W.3d 1, 5 (2006))
Accordingly, the City Defendants are not immdrgen the torts of outrage arighttery.

The City Defendants argue that even if they are not immune, they are not liable for
batteryand outragdecause the doctrine odspondeat superior does not applySpecifically, the
City Defendants argue that it was not foreseeable that Serlygatih, Officer Snell, and

CorporalAdamswould use excessive foroghen arresting HumphreyHumphrey argues that



the factthat the City Defedants distribute a regulatiomsanual, which prohibits the use of
excessive force, establisnbat the torts of battery and outrage were foreseeable.

The Court disagrees witdumphrey Under Arkansas law, liability under the doctrine of
respondeat superior attaches when an employee commits a foreseeable act within the scope of
his employment.Costner v. Adams, 82 Ark. App. 148, 154, 121 S.W.3d 164, 169 (200Bhis
Court has held that “[i]t is unforeseeable that an officer would use excessiedrf eféctuating
an arrest unless his employer was on notice that the officer was prone to sucitiéside
Patton v. City of Camden, Ark., No. 03CV-1169, 2006 WL 508092, at *5 (W.D. Ark. Mardh
2006). In this case, Humphrey hasot offered any evidence thiathe City Defendants were on
notice that Sergearilartin, Officer Snell, and Corporal Adamswere prone to use excessive
force Therefore, the City Ofendants cannot be held liable undeaespondeat superior theory
for batteryor outrage allegedly comniéd by Sergeanmartin, Officer Snell, and Corporal
Adams

2. Claims against ChidRoberts and Chief White in Their Individual Capacities

Humphrey asserts that Chief Roberts and Chief White are liable in their individua
capacities forthe allegedmisconduct of Sergearartin, Officer Snell, and CorporalAdams
Specifically, Humphrey asserts they are liable urgdE983 for violations of higirst andFourth
Amendment ights and ACRA for violations of his rights under the Arkans@snstitution®
Chief Roberts and Chief White assert that Humphrey's claims ageiast fail because
Humphrey provides nevidenceof how their supervision and training caused a deprivation of

his constitutional rights.

°As stated, kaims under ACRA are analyzed in the same maas& 1983 claims. Sylvester v. Fogley, 383 F.
Supp. 2d 1135, 1139 (W.D. Ark. 2005). Thus, the Court will analyze Huniph®&RA claim and hig 1983
claimstogether.



A supervising officer can be liable for an infariofficer’'s constitutional violation only if
he directly participated in the constitutional violation or if his failure to traisupervise the
offending actor caused the deprivatioRarrish v. Ball, 594 F.3d 993, 1002 (8th Cir020)
(internal citatons omitted). The parties do not dispute that neither Chief Roberts nor Chief
White participated in the alleged constitutional violasioiihus,Chief Roberts and Chief White
can only be liable if their failure to train or superviSergeantMartin, Officer Snell, and
CorporalAdamscaused the alleged deprivation.

To demonstrate a failure supervise, thelaintiff must show that the supervisory officer:
(1) received notice of a pattern of unconstitutional acts committed by sules]in@)
demonstrated deliberate indifference to @ittauthorization of the offensivacts; (3) failed to
take sufficient remedial action; and (4) thaich failure proximately caused injury to the
plaintiff. 1d. Similarly, to demonstrate a failure to traintHe plaintiff must demonstrate that the
[supervisory officer] had noticéat[his training] procedures were inadequate and likely to result
in a violation of constitutional rights. Otey v. Marshall, 121 F.3d 1150, 1156 (8th Cir. 1997)
(quoting Andrews v. Fowler, 98 F.3d 1069, 1076 (8th Cir. 1996))n this case Humphrey
asserts thatChief White and Chief Robertsinadequately rained and supervisedtheir
subordinates.However, hedoes not offeevidence thatheyreceived notice of unconstitutional
acts committedby a subordinater notice thatheir training procedures were likely to result in a
violation of corstitution rights Accordingly, Humphreys § 1983 and ARCAclaims against
Chief White and Roberts in their individual capacities fail.

3. Claims against Sergeant Martin, Officer Snell, and Corporal Adams in Their
Individual Capacities

Humphrey asserts Sergeant Martin, Officer Snell, and Corporal Adamsldeeititheir

individual capacities undeg 1983 for violations of higirst andFourth Amendment rightand



ACRA for violations of hisArkansas Constitutional rightsAdditionally, Humphrey asserts they
are liable for the torts of battery, outrage, and negligel8srgeant Martin, Officer Snell, and
Corporal Adamglid not moveto dismissthe § 1983 claim for violation oHumphrey’'s Fourth
Amendment rightsthe ACRA claim, the battery claim, dhe negligence clairm their Motion
for Partial Summary Judgment. Accordingly, those claims will proceed to tralvever, they
did moveto dismissHumphreys § 1983 claims for violations dfis First Amendment Rigist
andhis outrage claim Accordingly, the Court will address their arguments on those claims.
A. Section 1983 Claim for Violations of First Amendment Rights

Humphrey asserts that Sergeant Martin, Officer Snell, and Corporal Adalated his
First Amendment rights when thegrrested him.Sergeant Martin, Officer Snell, and Corporal
Adamsrespondhat they arentitled to qualified immunity.

Qualified immunity shields government officials from liability ir8d.983 action unless
the official’s condict violates a clearly established constitutional or statutory right of which a
reasonable person would have knowHdope v. Pelzer, 536 U.S. 730, 752 (2002Harlow v.
Fitzgerald, 457 U.S 800, 818 (1982enderson v. Munn, 439 F.3d 497, 501 (8th Cir. 2006). A
qualified immunity analysis involves a twatep inquiry: (1) whether the facts shown by the
plaintiff make out a violation of a constitutional or statutory right; and (2) whdtleendht was
clearly established dhe time of the defendant’s alleged miscondugducier v. Katz, 533 U.S.
194, 223121 S. Ct. 215, 150 I[Ed. 2d 272(2001); see also Pearson v. Callahan, 555 U.S. 223
242,129 S. Ct. 808, 172 Ed. 2d 565(2009) (holding that courts may exercise tltkgcretion
in deciding which of the two prongs of the qualified immunity analysis should be adbresse
first). The Court will first address whether the facts showiibgnphreyestablisha violationof

his First Amendment rights.
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To prevail on a First Amndmentretaliation claim, the plaintiff must show thdt) he
engaged ira constitutionally protected activity; (#)e defendants’ action caused an injury to the
plaintiff that would chill a person of ordinary firmness from continuing to engage ectivdy;
and(3) the adverse action was motivated in part by the plaintiff's exercise cbhsitutional
rights Scheffler v. Molin, 743 F.3d 619, 621 (8th Cir. 2014In this case Humphreyfails to
showthat he engaged in a constitutionally protected activilys complaint is devoid o&ny
statement henade taSergeant Martin, Officer Snelby Corporal AdamsHumphrey alludes to a
conversation between hgelf andSergeanMartin just prior to the arrest. However, he does not
offer any evidence of the actual statemeatsl the Court could n@leanany statements from
the surveillancefootage. The Court notes thaergeant Martirtlaimsthat Humphreystated:“|
don’t know why it takes fouf**k ing police officers.” However, Humphrey denies makihg
statement. Accordingly, becausée offers no evidencthat he engaged in a constitutionally
protected activity, Humphrey has not established a violatiohioofirst Amendment riglst
Thus,Sergeant Martin, Officer SnelndCorporal Adamsare entitled to qualified immunity for
that claim.

B. Outrage Claim

Humphrey assertthat Sergeant Martin, Officer Snelgnd Corporal Adamscommitted
the tort of outragevhen they arrested him without probable cause and beat higergeant
Martin, Officer Snell,and Corporal Adamsargue that Humphrey’s outrage claim fails because
he has not presented evidence that he suffered severe emdistiesis

In Arkansas, thdort of outragehas four elements:(1) the actor intended to inflict
emotional distress or knew or should have known that emotional distress was theesk#lpfr

his conduct; (2) the condugvas extreme and outrageous, vileyond all possible boundd$ o
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decency, and wastterly intolerable in a civilized community3) the actions of the defendant
were the cause of the plaintiff's distress; and (4) the emotional distréssatidy the plaintiff
was so severe that no reasonable person could be expected to endgirer sty v. Jeffrey, 369
Ark. 220, 222, 253 S.W.3d 438, 441 (20Qnyernal quotations omitted)Arkansas has a narrow
view of the tort of outrage and requiredearcut proof to establishthe elementsld. “Merely
describing the cauct as outrageous does not make it 4d.”

In this case, the Court concludes that Humphrey has failed to establisin foclautrage
because he has not alleged ttta@ emotional distreshe sufferedwas so severe that no
reasonable person could be expected to endukduinphrey states that after the incident, he has
not sought counseling, and he admits the only emotional repercussiaimability to trust.
The Court concludeshat thisemotioral damagedoes not rise to a levaufficient to support a
claim for outrage.

CONCLUSION

For the reasons stated abottee Court finds thathe Motion for Summary Judgment
(ECF No. 21) filed on behalf of theefendants the City of El Dorad8;jlly White and Ricky
Roberts in their individual and officiaapacities;and Steve Adams, Darren Martin, and Scott
Snell in their official capacitieshould be and hereby SRANTED. Accordingly, Plaintiff's
claims againsthese DefendantareDISMISSED WITH PREJUDICE.

As to the Motion for Partial Summary Judgment (ECF No. 25) filed on behalf of
Defendants Steve Adams, Darren Martin, and Scott Snell in the individual cagpattié Court
finds that that the motion should be and henst$RANTED. Acoordingly, Plaintiff's 8§ 1983
claim for violations of higirst Amendment rights and outrage claim &ESMISSED WITH

PREJUDICE. Plantiffs § 1983 claim for violations of hisourth Amendmentights ACRA
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claim, battery claim, and negligence claagainst Defendants Steve Adams, Darren Martin, and
Scott Snell in thie individual capacities remain and will proceed to tridn order of even date
consistent with this Opinion shall issue.
IT ISSO ORDERED, this 22ndlay ofMay, 2014.
[s/ Swsan O. Hickey

Susan O. Hickey
United States District Judge
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