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INTHE UNITED STATESDISTRICT COURT
WESTERN DISTRICT OF ARKANSAS
EL DORADO DIVISION

TRACY LAND DAVIS PLAINTIFF
V. Civil No. 1:13-CV-01092
NURSE BRIAN WEST DEFENDANTS

MEMORANDUM OPINION

This is a il rights action filed byPlaintiff pursuant to 42 U.S.C. § 1983. Plaintiff
proceedspro se andin forma pauperis. The Parties have consented to the jurisdiction of a
magistrate judge to conduct any and all proceedings in this case, including conchectiragl,t
ordering the entry od final judgment, and condueg all postjudgment proceedings. ECF No.

16. Pursuant to this authority, | held a bench trial on February 24, 2016 and now issue the
following findings of fact and conclusions lafv.

1. BACKGROUND

Plaintiff, was transferredrom the Arkansas Department of Correction (“AD@0) the
Union County Detention Center (“UCDC”) for a court appearance on Novemi2&18, The
events at issue here occurred while Plaintiff was incarcerated @CDC. ECF No. 23 Plaintiff
alleged in his Complaint that his constitutional rights were violated when Deteigsh refused
to allow Plaintiff to continue takingne ofhis pain medications- Tramadol- prescribed by an
ADC physician* Defendant asserted that he was following the policghefUCDC which

prohibited dispensing amarcotics to inmates.

! Plaintiff’s claims against Lieutenant Faulkner and Captain Mitcham for race discionimadre
previously dismissed leaving only his claim for denial of medical foargial. ECF. No. 26.
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At the bench trial, the testimony of the following witnesses was heard: (1) Plaratfy
Land Dauvis; (2) CaptaiRichardMitchum; (3) Lisa Worley; (4) Defendant Brian West; and (5)
Mike McGough.

Plaintiff offered ExhibitsA — Q, including: (A) Affidavit of Brian Westlated November
17, 2014; (B) Defendants’ Response to Plaintiff's First Set of Interrogatoriesfendants; (C)
Defendant’s Response to Plaintiff's Second Set of Interrogatoriesfem@ants; (D) Defendants’
Response to Plaintiff's First Request for Admission; (E) Union County DetentioteiJamate
rules and Regulations; (Page Number (88) from the Jail Divigio(G) A Second Unioounty
Detention Center InmateuRes and Regulations; (H) Union County Sheriff Intake Sheet dated
November 8, 2013; (I) Union County Sheriff Intake Medical Form dated November 8, 2013; (J)
Union County Sheriff Release Sheet dated November 22, 2013; (K) Plaintiff’'s Metddations;
(L) Grievance dated November 18, 2013; (M) Grievance dated November 19, 2013; (N)
Newspaper Article; (O) Declaration in Opposition to Defendant’s Motiondamr8ary Judgment;
(P) Affidavit of Plaintiff Tracy Land Davis dated December 30, 2014; and (Q) Ouachita Valley
Family Clinic Patient Plan dated September 9, 2013. HshA — M and Exhibit Q were all
admitted without objection. Defendant objected to Exhibits N, O and P. Exhibit N waseadmit
as amatter of public record. Exhibits O and P were excluded because Plaintiff cdifidites
person.

Defendant offered Exhibits15, including: (1) Plaintiffs Bookin Sheet from Nogmber
8 —22, 2013; (2) Inmate Medical Form dated November 8, 201351{@yance or Appeal Form
with Response by Defendant dated November 18, 2013 and November 19, 2013; (4) Medical
Administration Recat from November 9 November 11, 2033and(5) Medical Administration
Record from November 13 21, 2013. Defendant’'s Exhibi 1 — 5 were admitted without

objection.



2. EINDINGSOF FACT

The following is a summary of witnesses’ testimony and my findings af fact
Plaintiff Tracy Land Davis

When Plaintiff was transported tthe UCDC from the ADC on November 8, 201@
brought with him the prescription medications he was currently taking.UTHRXC jail medical
form listed the following prescription medications: Ibuprofen 800 mg. tablesgrtan Potassium
100 mg. tablets; Hydrochlorothiazide 25 mg. tablets; Omerr@foiag delayed release capsules
and Doxazosin Mesylate 4 mg. While not listed on the medical form, Plaintiff also had a
prescription fofTramadol 50 mg which he brought with himth@ UCDC. Plaintiff suffered with
a variety of medical conditions inclund chronic lower back pain for which Tramadol was
prescribed.

An officer prepared a medication administration recof1AR”) for Plaintiff's
medications except for Tramadol. From November 8, 2013, to November 11, 2013, the MAR
called for Plaintiff toreceive all medidsons except Tramadol.

Plaintiff was advised jail policy prohibited inmates from receiving controlled
substances/narcotiexcept in rare circumstances. Plaintiff was told he would not be receiving
Tramadol because it isarcotic Plaintiff testified thathe discontinuation of Tramadol resulted
in him suffering excruciating painThe Plaintiff isblack. He indicaté he witnessed avhite
inmate receive Tramadat theUCDC.

Plaintiff filed two grievances, one dated November 18, 2013, and one dated November 19,
2013, complaining he had not been givieslamadolfor his back pain even thoughhad been
prescribed for him. Plaintiff stated he htadsleep on the floor and was extreme pairwhile
incarcerated athe UCDC. Plaintiff testifiedthat once he returned to ADC he started getting

Tramadol again and his pain decreased.



| found Plaintiff to be credible. However, when questioned him about the pain heduffere
as a result of not receng Tramadohe did not go into detail. He just stateglwas in excruciating
pain during the two weeks he was in héDC.
Captain Richard Mitchum

Captain Mitchumis currently the jail administrator at Union County and was serving in
that capacity during the Plaintiff's incarceratiorire@UCDC. He does not remember any specific
conversation he may have had with Plaintiff about any concerns relating to Ptaiaitk of
prescribed medication. He stated if he badh a conversatidme would have referred Plaintiff to
the medical staff. Captain Mitchum testifidtht the rationale behind UCDC'’s policy against
dispensing narcotid® inmatesvas to prevent inmates from dealing drugte stated that a drug
suchas Tramadol would not be given by the jail even if prescribed unless it veaseptioml
case. However, he made clear that the jail would supply an alternative fpamahedicatn.
He admitted that inmates do not have anything in writing concerning theamoatic policy. He
believes it is the medical staff that instructs inmates on this policy.

| found Captain Mitchum to be credible.
LisaWorley

On the date Plaintiff arrivieatthe UCDC, Lisa Worley was thimtake officer who signed
off on Plaintiff's Inmate Medical Form She does not remember having a conversation with
Plaintiff. She testified she has no knowledge as to why Tramadol wdéistad on Plaintiff's
intake eport if he had the prescription with him. She indicated that if Tramadol was nbshste
would not have received the medication.

| found this witness to be credible.



Defendant Brian West

Nurse West is a registered nurse employethalJCDC. According to Nurse West,
County policy was thabarcoticswere not to be issued to inmatdsxceptions were madenly
when physician contractofer the UCDC deemed it reasonably necessary to issue controlled
substances, usually for situationsisas drug detoxification/withdrawal management or treatment
of acute, surgical conditionsNurse West indicatethatexcept for emergémonditions, when an
inmate athe UCDC has a medical need they want addressed, they must fill out a formal reques
sothat it can be reviewed by the contract physicians who visit the jail weekly

Nurse West, who had been off from the 8th to the 10th, returned to work on November 11,
2013. Nurse West prepared a new MAR for Plaintiff with times of administration thdrbe
benefitted the logistical needs of the facility. However, according to Nursg Wedid not alter
the times of the administtion of Plaintiff's Ibuprofen so as to not further alter his pain relief
regimen. Nurse West did not order Tramadol to be distributed because of jail policyrahd me
secured it so that it would be transported back to the ADCRiatimtiff.

According to Nurse West, thmainstay treatment for chronic back pain is to administer
prescription strength nesteroidal antinflammatory drugs such as lbuprofen or naproxen.
Throughout his incarceraticat the UCDC, Plaintiff receied lbuprofen three times a daMurse
West acknowledged that Plaintiff did file two grievances about not receivingatidmNurse
West responded to the grievaad®y statingthey did not issue controlled substancasch as
Tramadol athe UCDC and the jail did not follow ADC policies.

Nurse West agreeanother inmate received Tramadol for a short period of wimée
Plantiff was incarcerated ahe UCDC. However, Nurse West stated tHaamadolhad been

prescribed by a UCDC physician contractor this particularinmate with a severe medical



condition Finally, Nurse West testified that he observed Plaintiff moving about the facility
without difficulty and did not appear to be in “obvious pain”.

| found Defendant Nurse West to be credible and will rely on his testimooydaogly.
Mike M cGough

Mr. McGough is the Sheriff of Union County and for all tsmelevant to this action was
acting in that capacity. He testified as to wh¢UCDC has a policy against dispensing controlled
substances to inmates. He stateddbdity had experienced problems with inmates dealing drugs
and a jail nurse who fraudulently ordered medications for the inmates.

| found Sheriff McGough to be credible.

3. CONCLUSIONSOF LAW

A. Denial of Medical Care

“Where a prisoner needs medical treatment prison officials are ucdasttutional duty

to see that it is furnished.Crooks v. Nix, 872 F.2d 800, 804 (8th Cir. 1988i}ing Estelle v.

Gamble 429 U.S. 97, 103 (1976)). The Eighth Amendment deliberate indifference standard

applies to all denial of medical care clain@arpenter v. Gage, 686 F.3d 644, 650 (8th Cir. 2012).
The deliberate indifference standard has both an objective and a subjective com@oieEman

v. Rahija, 114 F.3d 778, 784 (8th Cir. 1997). A plaintiff must demonstrate that (1) he suffered an
objectively serious medical need; and (2) the defendant actually knew of theahreskd but,

subjectively, was deliberately indifferent to iGrayson v. Ross, 454 F.3d 802, 818 (8th Cir.

2006).
No argument has been made that Plaintiff is not suffering from an objgcti®ebus

medical need.Jones v. Minnesota Dep’t of Corrections, 512 F.3d 478, 481 (8th Cir. 2008)(“An

objectively serious medical need is one that either has been diagnosed byiarmphgsiequiring

treatment, or is so obvious that even a laypersondaasily recognize the necessity fatactor’'s



attention.”)internal quotation marks and citation omitted). Thus, the focusnighe second
element. “In order to demonstrate that a defendant actually knew of, but delibeistedarded,
a serious mdical need, the plaintiff must establish a mental state akin to criminal reckkessnes

disregarding a known risk to the inmate’s health.” Thompson v. King, 730 F.3d 742, 746-47 (8th

Cir. 2013)(internal quotation marks and citation omitted).
This standed is not met by the exercise of professional judgment in refusing to implement

an inmate’s requested course of treatm¥fatughn v. Gray, 557 F.3d 904, 308 (8th Cir. 2009).

Nor is the standard met by demonstrating a doctor committed medical makraetckson v.
Buckman 756 F.3d 1060, 10666 (8th Cir. 2014). To constitute deliberate indifference, “[a]n
inmate must demonstrate that a prison doctor's actions were so inappropriate atemoeevi
intentional maltreatment or a refusal to provideeatial care.” Id. Intentionally denying or

delaying access to medical care may constitute deliberate indiffer&stelle v. Gamble429

U.S. 97, 104-05 (1976Rulany v. Carnaharl32 F.3d 1234, 1239 (8th Cir. 1997).

In this case, Plaintiff was booked intiCDC on a Friday. ld was automatically denied
Tramalol by the booking officer based on the jail policy of not providing controlled substances.
There was no exercise ofgbessional judgment involved. The questibien iswhether this
intentional deprivation of a current prescription medication, authorized by an AD@r,doc
constitutes deliberate indifference.

“Official -capacity liability under 42 U.S.C. 8 1983 occurs when a constitutional injury is
caused by a g@rnment’s policy or custom, whether made by its lawmakers or by those whose

edicts or acts may fairly be said to represent official policitner v. Mull, 784 F.3d 485, 489

(8th Cir. 2015)ihternal quotation marks and citation omitted). Plaintiff may prevail on his dfficia
capacity claims by identifying a policy that constitutes . . . deliberate inghifer” Id. See

generally,Strahan v. Rottnek, No. 4:4%-448, 2015 WL 249448, *5 (E.D. Mo. Jan. 20, 2015)




(Doctor had a policy of substituting narcotic pain medication with-thwecounter medication
and then applying a stepwise approach to pain medication. “Because Dr. Rottniel/svasl
applied to plaintiff without any medical detemmtion regarding plaintiffs medical need for
narcotic prescription medication for his chronic pain, the policy had the effect ohdegugintiff

medical treatment”); Estate of Clutters v. Sextda. 1:05CV-223, 2007 WL 3244437, *10 (S.D.

Ohio Nov. 2,2007)(Policy prohibiting all narcotics results in a denial of medical care where ther

is no individual determination of the prisoner’'s medical need for the narcoticiptesgr cf.

Prosser v. Nagaldinne, 927 Supp.2d 708 (ED. Mo. 2013}no deliberate indifference when
physician determined inmate no longer had a need for pain medication).

Plaintiff was booked into UCDC on a Friday and on the following Momaéiiout seeing
Plaintiff or reviewing his medical records, Nurse West, pursuardit@olicy, continued to
withhold Tramadolduring Plaintiff's incarceration despite the fact Plaintiff hadcurrent
prescription for Tramadollt is clear from the record Plaintiff was not evaluated by any medical
professional athe UCDC to determinghe extent of his chronic back paidaintiff’s denial of
adequate medical care was a direct resubi@bfficial policy in question The UCDC policyof
no narcotic prescription medication cannoiraplementedn a blanket fashigrwith instances of
“exception$in undefined circumstanceRather there must be evaluation of an inmat@edical
needs by a medical professiomalor to the decision to not administer previously prescribed
medication This was not done in regards to Blaintiff and the application of tHéCDC policy
resulted indeliberate indifference to the serious medical needs of the Plaintiff

B. Damages

Compensatory damages under 8 1983 are governed by genetalvt@@mpensation

theory. See Carey v. Piphus, 435 U.S. 247, 255 (1978). The law generally provides that damages

may be awarded for injuries such as physical pain, mental anguish aedngufpersonal



humiliation, and monetary losses. Memphis Community School Dist. v. Stachurd,3.7299,

307 (1986)(citations omitted);_ Jackson v. Crews, 873 F.2d 1105, 1109 (8th Cir.

1989)(compensatory damages include personal humiliation and mental anguish amp¥uffe
However, damages may not be awarded for the abstract or subjective viddeeonstitutional
right at issue.SeeStachura477 U.S. at 308Carey, 435 U.S. at 248.

The Court finds Plaintiff has established that he suffered some pain astafdmihg
denied adequate medical care. This denial of medical care was theftesutifficial policy of
the County.However,Plaintiff presented no testimony that the injury limited him in his activities
of daily living.? So while the injury was significant enough to cause him pain, it was not sighifica
enough to cause Plaintitb be unable to eat, sleep, or otherwise go about his daily activities.
Further, Plaintiff indicated that once he was returned to the ADC and resumedhakpngscribed
medication his pain subsided and he suffered no long term injury.

The award of damages in cases in which it has been found that defendants exhibited
deliberate indifference to the serious medical needs of the plaintiff vatyygr8eee.g, Coleman
v. Rahija, 114 F.3d 778 (8th Cir. 1997)($1,000 compensatory damage award for two hours of pain
and suffering caused by delay in taking the plaintiff who was in labor to the hpspMg&aten v.
Fanning 950 F.2d 1370, 1374 (8th Cir. 1991)(No compensatory damagedenivdespite delay
of a year in referring plaintiff to an outside specialist for complaintsaof and infection of the

toes of his left foot and pain in his right ankle); Thompkins v. Belt, 828 F.2d 298, 301 (5th Cir.

1987)(upholding an award of $4,500 for three and a half months during which the Plaintiff was
found to have suffered pain and discomfort caused by lack of proper medicaktretdnmback

injury); Jerrell v. Bradley2011 WL 2182750 (W.D. Ark. June 6, 2011)(compensatory damages

2Nurse West testified at trial that he observed Plaintiff moving tatheufacility without difficulty and he
did not appear to be in obvious pain.
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on a $100 per day basis for dental pain suffered for a period diwntredforty-seven days);

Cameron v. Myers, 569 F. Supp. 2d 762, 765 (N.D. Ind. 2008)(award of $250,350 in compensatory

damages was warranted where prison doctor failed to provide proper caretinisGlisease as
well as the newly formed pyoderma gangrenosum (skin condition causing thettisgseeome

necrotic and causing deep ulcers usually on his le@f))Trobaugh v. Hall, 176 F.3d 1087, 1088

(8th Cir. 1999)(remanding for an award of damages in the vicinity of $100 per dzgcfoday in
administrative segregation).

Having carefully consideredPlaintiff’'s testimony and the exhibitd, conclude the
appropriate method of awarding compensatory damages in this case is-alag Ipasis. Platiff
will be awarded damages in the amount28 for each of thd 4 days during which he was denied
medical treatment bthe UCDC.2 The total award of compensatory damages will be the sum of
$350. The conduct of Defendant does not warrant the award of punitive damages.

4. CONCLUSION

For the reasons statddlaintiff will be awarded a judgment in the amount 8568.00in
compesatory damageagainst Defendant Nurse West in his official capacity .oidpsts in the
amount of the filing fee, $3500, are also awarded PlaintifA separate judgment in accordance
with this opinion will be entered.

DATED this 17th day of March 2016.

/s/ Barry A. Bryant
HON. BARRY A. BRYANT
UNITED STATES MAGISTRATE JUDGE

3 Plaintiff admits he received prescription strength ibuprofen duringnbésderation, November 8-22,
2013, at the UCDC. Ibuprofen has pain control properties according to Nurse Westdidgly
Plaintiff's pain was not wholly untreated. Accordingly, a relativebdest award of compensatory
damages for pain is appropriate.
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