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IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF ARKANSAS
EL DORADO DIVISION

LESLIE MESHELL PLAINTIFF

V. Case No. 1:1%8v-1017

CITY OF EL DORADO;THE EL DORADO

CIVIL SERVICE COMMISSION; and BILLY

WHITE, in both his official and individual

capacities DEFENDANTS

MEMORANDUM OPINION

Before the Court i®efendants’Motion for Summary Judgment. (ECF No. 20). Plaintiff
Leslie Meshell filed a response. (ECF No. 27). Defendants filed a reply. (ECF No. 30). The Court
finds the matter ripe for consideration.

I. BACKGROUND

This case is an employmediscrimination action brought under Title VIf the Civil Rights
Act of 1964 and the Arkansas Civil Rights Act (“ACRA”)Plaintiff is a femalevho previously
worked for Separate Defendant City of El Dorads a dispatcher for the El Dorado Police
Department (“"EDPD”) Plaintiff assertsa claimof hostilework-environmentsexual harassmenin
connection with Separate Defendant Billy White’s alleged behavicartbRlaintiff, and a claim of
construdve termination. Plaintiff also assertscaim underthe Arkansas commelaw tort of
outrage.

In 2012, Plaintiff reached out to Separate Defendant White, among aothbpes that he
would assist her in obtaining reemploymesta dispatchewxith the EDPD.! At this time Separate

Defendant White was the captain of detectiwsthe EDPD. Sometime afterthis initial

! plaintiff wastwice previouslyemployedat the EDPDandeach timevoluntarily left her position
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communication, Separate Defendant White asked Plaintiff iivgtntedto read short stories that he
wrote. Plaintiff agreed, an&eparate Defendant Whignailed twosexually explicitstories toher.
Plaintiff metCharlie Phillips,captainof the Special Investigation Division of tlEDPD, in alocal
grocery store and discussed the short stories with him because she wanted how thakthe
stories had been sent and did not want thehatm her chances being rehired.Phillips indicated
thateverythingwould be fine and that Separate Defendant White would not continue tctseied
to Plaintiff. Following this conversation, Separate Defendant White did not send any more stories t
Plaintiff.

On September 17, 2012, Plaintiff was rehired as a dispatcher fBDIRB. Sometime after
Plaintiff was rehired, Sepate Defendant White became the chief oliqe at the EDPD. From July
10, 2013 through December 12, 2013, Plaintiff and Separate Defendant ddmiteunicated via
Facebook messagingmail,and text messagingngaging inboth personahnd workplaceelated
discussios? Also during this time, Plaintiff and Sepagdbefendant White had sevenaleractions
at work which Plaintiffasserts were harassjngcluding himoccasionallystanding behind her work
station anda separatexchangen which he told her thathe “needed to get floaties and put them in
the back ofher pants so that [she] would have a butt because [she] don't fill out [her] pants very
well.” (ECF No. 19). Plaintiff did not ask Separate Defendant Whitstdp his conductor
otherwise indicate to him that his conduct was offensave shedid notfile a complaintwith the
EDPDregarding his behavidr.

On March 3, 2014, Plaintiff's attorney contacted the mayor of El Dorado, Arkansas, to notify
him that Plaintiff was alleging sexual harassmentannectiorwith her employmenat the EDPD.

The mayor called a meeting 8eparate Defendant El Dora@@vil Service Commission, which

2 Separate Defendant White sent all emails and social media messaggshepseudonym “Trevor McBrayer.”
Plaintiff testified that she was always aware that Trevor McBrayer was@&eDefendant White.

® Plaintiff testified that she did not complain in any watyout Separate Defendant White’s behavior because she
was draid she would lose her job as a result.



guestioned Plaintiff and reviewed all related documentd/arch 5, 2014 On March 6, 204, the
commissiondetermined thaBeparate Defendant White’s behavihd not constitute harassment,
sexual or otherwise, butonetheless ordered hita undergo employer/employee communications
training course$. On the same day Plaintiff filed a charge of discrimination with thEqual
Employment Opportunity Commission (‘EEOC3nd the Fair Employment Practices Agency
(“FEPA”). Also on March 6, 2014, Kevin Holt, a captainthve EDPD, began working to rearrange
Plaintiff's shifts so that sheould work nights, in ordeto minimize her contact with Separate
Defendant White.OnMarch 12, 2014, Plaintiff resigned from tB®PD.

On April 3, 2014, the Arkansas Department of Workforce Services detetrtiat Plaintiff
was not harassed and quit her job voluntawighout good cause connected to the work, thus
disqualifying herfor insurance through the City of EI DoradBlaintiff appealed this decision to the
Arkansas Appeal Tribunalyhich affirmed the decisiomn May 1, 2014.Plaintiff thenappealed to
the Arkansas Board of Review, which affirmed the decision on June 3, 2014.

On March 8, 2015, the EEOC provided Plaintiff witm@tice-of-rightsletter. On April 2,
2015, Plaintiff filed suit in this Court against Defendants. In her complaint, Plailiéiffea that
Defendants’ actionsonstitutedsexual harassmenh violation of Title VII of the Civil Rights Act of
1964ard the Arkansas Civil Rights Act, and that Defendants constructively dischagley failing
to protect her from being ostracizby co-workers after she filed her EEQfDarge. She also claims
that Defendants’ actionswere outrageous unddhe Arkansascommonlaw tort of outrage.
Defendants assert that they are entittedummary judgment on allaims.

I1. STANDARD

The standard for summary judgment is well established. When a party moves fomgumma

* Separate Defendant El Dora@ivil Service Commissiomoted that certain communications between Plaintiff and
Separate Defendant White were inappropriate for the chief of police to engaget found that themo most
concerning communicationsthe sexually explicit storiesoccurred before Plaintiff was employed at the police
department and before Separate Defendant White became the chief of gdlieecommission also found that
Plaintiff solicited the short aties.



judgment, “[tlhe court shall grant summary judgment if the movant shows that thevegenuine
dispute as to any material fact, and the movant is entitled to judgmemhaises of law.” Fed. R.
Civ. P. 56(a)Krenik v. County of LeSueud7 F.3d 953, 957 (8th Cir. 1995). This is a “threshold
inquiry of . . . whether there is a need for tdavhether, in other words, there are genuine factual
issues that properly can be resolved only by a finder of fact because they reasondigyresaywved

in favor of either party.” Anderson v. Liberty Lobby, Inc477 U.S. 242, 250 (1986). A fact is
material only when its resolution affects the outcome of the ddsat 248. A dispute is genuine if
the evidence is such that it could cause a reasonable jury to return a verdittefiopaity. Id. at
252.

In deciding a motion for summary judgment, the Court must consider all the evalehed
reasonable inferences that arise from the evidence in a light most favordid@enttnmoving party.
Nitsche v. CEO of Osage Valley Elec.-Gp, 446 F.3d 841, 84@th Cir. 2006). The moving party
bears the burden of showing that there is no genuine issue of material fact ahdthatitled to
judgment as a matter of lawBee Enterprise Bank v. Magna BaB8R F.3d 743, 747 (8th Cir. 1996).
The nonmoving party must then demonstrate the existence of specific fdeg@cdord that create a
genuine issue for trial.Krenik, 47 F.3d at 957. However, a party opposing a properly supported
summary judgmentotion “may not rest upon mere allegations or denials but must set forth
specific facts showing that there is a genuine issue for tridl.at 256.

“There is no ‘discrimination case exception’ to the application of summary judgmieich w
is a useful pretrial tool to determine whether any case, including one allegonignéhation, merits a
trial.” Torgerson v. City of Rochest&43 F.3d 1031, 1043 (8th Cir. 2011). Accordingly, the Court
applies the same summary judgment standard to discrimination cases as it daghéosal

[11. DISCUSSION
As an initial matter, the Court must address the parties’ statements of materiaFiactiff

filed a Disputed Statement of Fa¢ESCF No. 29) along with her response to Defendasugsimary
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judgment motion. Plaintiff's statement of factassertsno factsand containsio citations to the
record Instead, it presenten questions of factvhich Plaintiff statesa jury should determine
Defendants argue that this is insufficiemiderFederal Rule of Civil Procedure @& and Local Rule
56.1 to dispute any of the facts set foith Defendardg’ own statement of material facts, and
therefore Defendants submit that theStatement of Undisputed Facts (ECF No. 19) should be
deemedadmittedfor summary judgment purposes.

Feceral Rule of Civil Procedure 56(c)(1) provides that a party asserting a genuine dispute of
materialfact must support the assertion by either citing to materials in the recordsbowingthat
the cited materials do niestablish the absence of a genudispute. Federal Rule of Civil Procedure
56(e) states that@urt may deem undisputegparty’s asserted fact if it is not properly controverted
by the other party pursuant Rule 56(c). Similarly, Local Rule 56.1(c) states that all facts asserted
in the moving party’'s statement of facts shall be deemed admitted if they amntrioverted by the
nonmoving party’s own statement of facts.

The Court finds that Plaintiff has failed to controvert afyDefendants’ asserted facts for
two reasons.First, Plaintiff's statement of factfails to satisfy Rule 56(c)(1) because it contains no
citations to the record and does not shbat Defendants’ citethaterials fail teestablish the absence
of a genuine disputeSecond Plaintiff's statement of factssts no facts at all, and instead presents
guestions of fact which she asserts should be submitted to a jury. Thus, the CounafiRtsrtiff
has failed tacontrovert Defendantsisserted facts uerdFederal Rule of Civil Procedure 56(c) and
Local Rule 56.1 Accordingly, all facts asserted in Defendahstatement of factare deemed
admitted for summary judgment purposes.

The Court will now turn its analysis laintiff’s claims of hostilavork-environmensexal

harassmentonstructive discharge, and outrage.



A. Hostile Work Environment

Plaintiff brings a Title VII claim againsbeparate Defenda@ity of EI Doradg Separate
Defendant El Dorado Civil Service Commissiamd against Separate Batlant White in both his
individual and official capacities.Defendants argue that they are entitled to summary judgment.

1. Separ ate Defendant White in HisIndividual Capacity

Defendants argue that summary judgmersipigropriate on Plaintiff's Title VII claim against
Separate Defendant White in his individual capacity. The Court agrees.

The Eighth Circuit has instructed tHEtle VII claimsare applicable to employefsut not to
individuals. SeeVan Horn v. Best BuStores, L.R 526 F.3d 1144, 1147 (8th CR008) (noting that
Title VII provides for actions against employdrst not supervisors)Powell v. Yellow Book USA
445 F.3d 1074, 1079 (8th Cz006) (“Title VII addresses the conduct of employers only aresd
not impose liabilityon coworkers). Therefore, Plaintifs Title VII hostilework-environmentlaim
against Separate Defendant White in his individual capacity raiistefcause there is no individual
liability under Title VII.

Accordingly, the Court finds that Defendants’ summary judgment motion shogchbted
as to Plaintiff's Title VII claim against Separate Defendant White in his individyaty.

2. Separ ate Defendants City of El Dorado, El Dorado Civil Service Commission,
and White in His Official Capacity

Plaintiff claims that Defendants’ unlawful employment practices siwdgeber to sexual
harassment and constituted a hostile work environment in violatiditlefVil. “The question of
whether an environment is sufficiently hostile to be actionable is a legsti@yeand, like any legal

question, is a matter for the court to decide. In other words, a showing of some Inenshaf

® The Court incorporates Plaintif’'s ACRA claim into its Title VII arsi; SeeHenderson v. Simmons Foods, |nc.
217 F.3d 612, 615 n.3 (8th Cir. 2000) (applying the same framefophkostilework-environment claims under
both Title VIl and ACRA).



harassment is necesgdrefore a case is submissible to a jurydckson v. Flint Ink N. Am. Corp.
382 F.3d 869, 869 (8th Cir. 2004).

Title VIl provides, in relevant part, that an empldyenay not “discriminate against any
individual with respect to [her] compensation, terms, conditions, or privileges of employment,
because of such individual's . . . sex.” 42 U.S.C. § 2djag A successful hostitevork-
environment claim under Title VII must show that: {{i¢ plaintiffbelongs to a protected group; (2)
the plaintiffexperienced unwelcome harassment; (3) there was a causal link between the harassmen
and the plaintiffs membership in the protected grougmd (4) the harassment affected a term,
condition, or privilege of employmentBeard v. Flying J, In¢.266 F.3d 792, 797 (8th Cir. 2001)
When the hassment was at the hands of avearker, rather than a supervisor, a fifihma facie
element must behown thatthe employer knew or should have known about the harassment and
failed to take proper actionSeeSaliis v. Univ. of Minn.408F.3d 470, 476 (8th Cir. 2005)if a
plaintiff can make grima faciecase of supervisor harassmaheemployer isgenerallyvicariously
liable for the supervisor'sonductunless the employer can establish that it is entitled to the
Ellerth/Faragheraffirmative defensé.

Defendants’ brief sets out the fredementprima faciestandard for cavorker harassment,
which Plaintiff agees is applicabléo this case However, Defendants’ and Plaintiff's bisedlso
argue whether thé&llerth/Faragher affirmative defensdo supervisor harassmeig available to
Defendants.Underthis case’sinusual set of facts, the Court finds that an analysis undephboth

facie burdensis appropriate. Plaintiff alleges one instance of harassment which occurred when

® Title VII defines an “employer” as “a person engaged in an industrytmiiecommerce who has fifteen or more
employees for each working day in each of twenty or more calendar weeks in thet@urpreceding calendar year,
and any agent of such a person.” 42 U.S.C. § 2000e(b).

" TheEllerth/Faraghe affirmative defense relieves employers of liability for supervisoassmenif the employer
has takemo tangible employment actiagainst the harassed employee #nthe employer can show(1) that it
exercised “reasonable care to prevent and correct promptly any sexuallyingaledsavior;” and (2) that the
employee “ureasonably failed to take advantage of any preventative or ¢eeregportunities provided by the
employer or to avoid harm otherwise SeeBurlington Indus., Inc. v. Ellert524 U.S.742,765(1998) Faragher v.
City of Boca Ratorb24 U.S. 775807-08 (1998)



Separate Defend& White had no supervisory capacity ower, and other instances of harassment
which occurred when Separate Defendant Whétesupervisory capacity ovérer.® The Court will
jointly conduct theco-worker and supervisoharassmenéanalyses through the first foprima facie
factors, and then will dividés analysis.

Defendants do not dispute that Plaintiff is a member of a protected class, and the Court finds
that she is. Defendants do, however, argue that Plaintiff cannot establish tieirmgmequsite
elements Therefore, Defendants argue that Plaintiff cannot establshma faciecase of hostile
work-environment sexual harassment and that they are entitled to syjucigment as a matter of
law.

a. Unwelcome Harassment

Defendants argue that Plaintifinnot establish that she experienced unwelcome harassment.

The conduct at issue must be “unwelcome” in thatgaintiff regarded it as undesirable or
offensive and neither solicited nor invited Bcusa v. Nestle U.S.A. C81 F.3d 958, 966 (84ir.

1999) The proper inquiry is whether thdamtiff indicated by her conduct that the alleged
harassment was unwelcomdd. A plaintiff cannot establish that she experiencedveloome
harassment if she fails to complain abth&alleged incident SeeStuart v. Gen. Motors Corp217

F.3d 621, 632 (8th Cir. 2000)Generally, fear of retaliation is not a proper excuse for an employee’s
failure to report sexual harassmewtlvarez v. Des Moines Bolt Supply, I826 F.3d 410, 422 (8th

Cir. 2010). However, an employee can be excused for a delay in reporting harassment if the

employee can demonstrate a truly credible threat of retalialgon.

8 Defendants’ statement of facts, which theu deems admitted for summgndgment purpses states that when
Plaintiff wasapplying and subsequentighired as a dispatcher by the EDPD, Separate Defendant White was the
captain of detectives, a position which had no supervisorial atttomer Plaintiff. (ECF No. 19)Once Separate
Defendat White became the chief of police, he became one of Plaintiff's superviSeeSteck v. Francis365 F.

Supp. 2d 951, 962.4 (N.D. lowa 2005)(stating that police chiefs are supervisors for purposes of Title VII
harassment claimsy police employegs



Plaintiff alleges four instances of harassmieyntSeparate Defendanthite: (1) the short
stories sent prior to her rehire with tB®PD; (2) communications via Facebook messaging, email,
and text messagind3) Separate Defendant White occasionally “lurkifghind Plaintiff at her
work station; and4) the “floaties” renark. The short stories were sent to Plaintiff prior to her rehire
with the EDPDand when Separate Defendant White was the captain of detectiéhout
providing specific dates, IRintiff alleges that the three remaining instances occurred during her
relevant employment with the EDREfrom September 2012 through March 284d4fter Separate
Defendant Whitdoecamehe chief of police. Defendants argue that Plaintiff neeenplained about
or atherwiseindicated that thes®ur instances enstituted unwelcome behavior, and thus she cannot
satisfy thisprima facieelement.

Defendants argue that the short stories were not unwelcome because Plaicitiéfdstbie
stories when she agreed to readnth Plaintiff concedes that she agreed to tbéadstories, but
maintains that the particular stories sent by Separate Defendant Whitermeleame because she
did not agree to read sexually explicit stories. Defendants argue that Plaintiffealdkmowirg at
that time that Separate Defendant White previously emailed sexually expli@sdt at least one
other female in the EDPD. Based on this, Defendants dnga®laintiff knew that the stories she
agreed to read were sexual in nature.

The undisputed facts show that Plaintiff agreethéread short stories, with no specification
as tothe type of story. The undisputed facts also show that at the time Plaintiéfdaip read the
stories, she was aware that Separate Defendant White previouslyeseallysexplicit stories to
another female employare the EDPD. However, the Court will not join Defendants in inferring
from these two undisputed facts tidaintiff had knowledge of the stories’ sexually expliciature
when she agreed to read them. Moreover, Plaintiff discussed the stories wigs Bhilji a few days

later, and received assurances that no more stories would be sent. Viewing the facighhrtioest



favorable to Plaintiff, the Court finds that a jury may concltindg the shdrstories were unwelcome
co-worker harassment.

Defendants argue thé#te social media messagesre not unwelcome because Plaintiff did
not complain about thenas they occurrecand because sheonsensuallyparticipated in the
messagingirom July 2013 throgh December 2013 Defendants also argue thidwe “floaties”
commentand Separate Defendant White’s “lurking” were not unwelcome because Plaintiff did not
complain about themwvhen they occurred and because they do not rise to the level of actionable
harassing conduct under Title VII.

There is no evidence that indicates tR#&intiff considered herself subject to unwelcome
harassment relatet thethree alleged instancesior to her March 3, 2014omplaint lodged with
the city. SeeStuart 217 F.3dat 632 (holding that retroactive complaints alone are insufficient to
establish past unwelcome harassmedithentel v. St. Louis Pub. Schlo. 4:08cv-1477 TIA, 2011
WL 128788, at *12 (E.D. Mo. Jan. 14, 201@nding the plaintiff's sole complaint of semal
harassmento beinsufficient to show she found herself subjected to unwelcome harassorgmg
the eight monthgrior to the date of the complaint The proper inquiry as to whether aniindual
considerdehaviorto be“unwelcome” is whethehe or shandicates as such through his or hewn
conduct. Scusa 181 F.3d at 966.Plaintiff did not complain or otherwiséndicate disapprovaio
Separate Defendant White onathersupervisor in theeDPD regardingthe three instances/hen

they occurred Plaintiff testified that she did n@bmplain or otherwise indicate that the instances

° Plaintiff argues that she at one point “gently attempted to discouragebttial media communication by telling
Separate Defendant White that she was moving in with a man. (ECRBNoTBe Court is unpersuaded that this
constitutes a complaint or othimdicationthat the social media communications were unwelcome. At no time did
Plaintiff tell Separate Defendant White that $bend his communications to be offensive or inappropriate, or that
the communications should end. In faPlaintiff actively engaged in the social media communicatiarith
Separate Defendant Whitéboth before and after this exchargand occasionally sent suggestive messages to him.
For example, she messaged that her breasts “have a mind of their owntataddtisather attire was “just for
[him].” (ECF No. 191). This further supports the Court’'s determination that #ffafailed to consider herself
subjected tainwelcomeharassment prior to March 3, 2018ee Scuséal81 F.3d at 967 (finding that the plaintiff
did not perceive the environment as offensive when she engaged in theypanoé ¢onduct that she complained

of).
10



were unwelcome because she was afraid she would lose hedgoiever, Plaintiff has offeredo
evidence that a truly credible threat of retaliation existeélaintif's March 3, 2014 complairib
the mayorwas the first time shendicatedthat these instances were unwelcome. Thus, the record
does not support a finding thgbrior to March 3,2014, Plaintiff found herself subjeet to
unwelcome harassmerggarding thethree instances Therefore, Plaintiff cannot show that these
instances of allegeslipervisolharassment were unwelcome.

b. Causal Link Between Harassment and Sex

Defendants argue that Plaintiff cannot establish dngtharassment sufferedas based on
her sex.

“Harassing conduct constitutes discrimination based on sex when members of one sex are
exposed to disadvantageous terms or conditions of employment to mvarobers of the other sex
are not exposet. Hocevar v. Purdue Frederick C®23 F.3d 721, 737 (8th Cir. 2000 plaintiff
is not required t@show that members oihly one sex wersubjectedo harassmentt is sufficient to
show that members of one sex were the primary targets of harassgheck. v. Donaldson Cp90
F.3d 1372, 1378 (8th Cir. 1996).

Defendants argue thBtaintiff cannot show that th&hort-storyinstances of harassment were
based on her sexDefendants arguspecificallythat “the short stories do not constitute workplace
harassment.” (ECF No. 18 herecord shows that Separate Defendant White s®uatally explicit
stories totwo female employees of the EDPIDcluding Plaintiff Nothing in the record indicates
that similar staies were ever sent tmale employees of the EDPDViewing the facts in the light
most favorable to Plaintiff, the Court finds trejury mayconcludethat theincident involvingthe

short storiesvasbased on sex.

1911 fact, the EDPD’s harassment policy contained an explicirataliation provision.This cuts against Plaintiff's
fear of retaliation SeeWeger v. City of Ladyes00 F.3d 710, 725 (8th Cir. 200@tating thatantiretaliation
policiescall fears of retaliation into question).

11



Defendants also argue that tlsecial mediaand text communications, the “floaties”
comment, and Separate Defendant White standing behind Plaintiff's work statiemot based on
Plaintiffs sex. Some of the social media communications weresexual at all, including
discussion about the EDPD and its employees, as well as friendly, persovaisations However,
some of the social media messages discussed Plaintiff's breasts, and one mésshgehether
Plaintiff had ever participated in a weshirt contest. Also, the“floaties” commentwas explicitly
directedat Plaintiff's behind Separate Defendant White standing behind Plaintiff's work station
the onlyoneof these three instances that Plaintiff cannot show to be baseersex. She has not
shown thatSeparate Defendant White stood exclusively behind women'’s stations, nor did she
explain howthe conducts in any wayrelated toher sex!' Viewing the facts in the light most
favorable to Plaintiff, the Court finds that a jury may concluu someof theseincidentswere
based on sex.

c. Affected a Term, Condition, or Privilege of Employment

Defendants argue that Plaintiff cannot establish that harassmentd#eeten, condition, or
privilege of her employment.

Title VII does not prohibit alverbal or physical harassment and “is not a general civility
code for the American Workplace.Nitsche 446 F.3dat 846 “Harasment is actionable if it is
sufficiently severe or pervasive to alter the conditionghef victim's employment and creatn
abusive working environmeiit. Phillips v. Taco Bell Corp.156 F.3d 884, 888 (8th Cir. 1998)
(internal quotation marks omittedYo clear the high threshold of actionable haittme, plaintiff must
show that “the workplace is permeated with discriminaiotiynidation, ridicule, and insult.Harris

v. Forklift Sys., Ing.510 U.S. 17, 211993) see alsd5cusal81 F.3dat 967 (tatingthatactionable

! plaintiff's brief argues that Separate Defendant White “leer[ed] andddbkfown hef dress or blous&put no
evidence in the recorsliggestghat Separate Defendant White did anything other than stand behindffRlaimirk
station. The closest any evidence comesutipporing thisstatements Plaintiff's depositiortestimony, which states
she “felt ike he was looking at me” when he stood behind her work station. (ECEFONJ.

12



harassment must Kso intimidating, offensive, or hostile thatpbisoned the work environmént
(internal quotation marks omitted)“Simple teasing, offhand comments, and isolated incidents
generally cannot amount to severe or pervasive harassniéein v. McGowan198 F.3d 705, 709
(8th Cir. 1999). Thesedemandingstandards are designed toltdr out complaints attacking the
ordinary tribulations of the workplace, such as the sporadic use of abusive languagerejateter
jokes, and occasional teasing.Faragher 524 U.S.at 788 (internalquotation marksomitted).
Although isolated incidentgenerallydo notconstitutesevere or pervasive harassment, extremely
serious isolated incidents camount toactionable harm.Meriwether v. Caraustar Packaging Co.
326 F.3d 990, 993 (8th Cir. 200@)iting Moring v. Ark. Deft of Corr, 243 F.3d 452, 8457 (8th

Cir. 2001)).

The harassing conduct must be enough to create a hostile environmentbdtbnthe
objective standpoint of a reasonable viewer and from ldaatiff’'s subjective standpointPhillips,
156 F.3d at 888. In determining whether conduct objectively creates a hostile envifaconest
examine the totality of the circumstances, including “the frequency of the disatary conduct; its
severity; whether it is physically threatening or humiliating, or a mere offengteeance; ad
whether it unreasobdy interferes with an employee’s work performancedrris, 510 U.S. at 23.

The Court finds that thalleged instance of eworker harassmentthe short stories-do not
rise to an actionablievel of severity and pervasiveneshich alteredthe conditions of Plaintiff's
employment and createan abusive working environmenhe wo short stories were sent ame
occasion, anaho other stories were seafter Plaintiff's discussion withPhillips. The stories were
certainly sexually exjtit, which could cause offense or embarrassmentheytwere not physically
or overtly threatening. This instance of harassment did not involve any actual plepsitzct
between Plaintiff and Separate Defendant Whit€he stories did not alter the conditions of
Plaintiff's employnent because they did not prevent Plaintiff's relaineldid notimpact her ability

to perform her job.

13



Separate Defendant Whiwmailing sexually explicishort storiesto Plaintiff constitutes
decidedly immature, unprofesional, and unpleasant behavior, libis isolated incident isnot
egregious enough to satisfy the high burden for actionable harassment under Titlee¥]le.q.
Moring, 243 F.3dat 45457 (finding an isolated incident to be severe and pervagneze,during a
business trip, a supervisor clothed only in underweauld not leavethe plaintiff's hotel room for
several hours, insisteatshe “owed” him for her job, attempted to kiss her, and touched her thigh).
The Court finds that Plaintiff is unabte showthat theisolatedincident involving short stories was
sufficiently severe or pervasive to alter the conditiondhy@femployment and createn abusive
working environment.

The Court also finds that thedleged instances @&upervisor harassmenthe social media,
email, and text communicationghe “floaties” comment and Separate Defendant White standing
behind Plaintiff's work statior-do not rise to an actionable level of severity and pervasiveness
which alteredthe condiions of Plaintiff's employment and created an abusive working environment.
The Eighth Circuit hasejectedhostile-workenvironment claim$ased on facts equally or more
egregious than those this case See, e.g.Cross v. Prairie Meadows Racetrack & Casino, Ji6d.5
F.3d 977, 981 (8th Cir. 2010finding conduct over a twgear period to not be sufficiently severe or
pervasive where it includethe defendantpulling the plaintiff's hair, wiping his hand across the
plaintiff's breast, responding in aangry and threatening mannty the plaintiff rejecting his
suggestion that they be “more than friends,” and spreading a rumor thiaititéf performed oral
sex on him) Anderson v. Family Dollar Stores of Ark., In&79 F.3d 858, 862 (8th Cir. 2009)
(finding no sufficiently svere or pervasive conduct wheaesupervisoroccasionallyrubbed the
plaintiff's shouldersandback, called her “baby dolduringa phone call, accused her of not wanting
to be “one of [his] girls,” suggested that she shoulthdeed with him and a Mai Tai in Florida, and
insinuated that she could advance in the company if she “got’altighim); Alagna v. Smithville

R-ll Sch. Dist, 324 F.3d 975977-78, 980 (8th Cir. 2003(finding conducbver a tweyear periodo
14



be inapropriate, but not sufficiently severe or pervasiwdere itincluded regularcalls to the
plaintiff s home, frequent visits to her office, discussions about relationships with his wifehand ot
women, touching the plainti’ arm, saying he “loved” her and she was “very special,” placing
romance novels in her faculty mailbox, andadingher personal space).

The thredanstancef supervisor harassmeobuld cause offense or embarrassment, but they
were not physically or overtly threatening. They involved no physical contact. Thayptdlter the
conditions of Plaintiff's employment because they diduroeasonablympact her ability to perform
her job!? The allegations, taken both individually and collectivelye not sufficiently severe or
pervasiveunder Eighth Circuit precedent.

Moreover, Plaintiff's claim must fail because there is no evidence that shel@@usthese
three allegations of harassment to be subjectively offensivetprioer March 3, 2014 compid to
the mayor. SeeStuart 217 F.3dat 633 (holding thatetroactively complaining monthafter
harassing incidentsccurred ignsufficient to establish that th@aintiff considered herself subject to
unwelcome harassment prior to the date of theptaimt); Pimente] No. 4:08cv-1477 TIA, 2011
WL 128788, at *1same) see alsd-aragher, 524 U.S. at 787sfating thecomplainant must show
sexual harassmetd be bothobjectivelyandsubjectively offensive) The proper inquirgf whether
Plaintiff found herself subjected to offensiehavioris whethersheindicated by heown conduct
that the alleged harassment was unwelco®eusa 181 F.3dat 966 As discussed abovshedid
not complain to Separate Defendant White or to any other supervisor in the EDP@ingdhese
three instances as they occurrddstead her firstindication tha the conduct was unwelcome came

months lateron March3, 2014 Based orPlaintiff's failure tocomplain of these threéncidents as

12 plaintiff's brief argues that she was unable to effectively performolbedije to the harassing condu€he record
does nofndicatehow the “floaties” comment and tHéurking” affectedPlaintiff's ability to work, butPlaintiff did
testify that Separate Defendant White séet five text messagewhile she wasn duty,answering 911 calls(ECF

No. 191). Archives of the messages app&ashow that Plaintiff did norespond to these five messages, and she
does not attempt to expldiow five sporadidext messages unreasonaiphpededher ability to perform her duties.

13 As noted above, Plaintifictively engaged in the social media communications with SeparatedzefeWhite,
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they occurred, the Court finds that she failed to consider herself subjeatassmenprior to the
date of her complaint to the mayor.

Viewing the evidence in the light most favorable to Ri#j the Court finds thathe alleged
instances of social media and text communications, the “floaties” commdrBeparate Defendant
White standing behind Plaintiff's work station do not rise to an actionable level efitgeand
pervasiveness which altered the conditions of Plaintiff's employment aatedran abusive working
environment. Therefore, Plaitiff cannot satisfy thiprima facieelement.

The Court’s analysis must diverge at this point. First, the Court will address therififizn
facie elementwith respecto the instance o$hortstory co-worker harassment. Thehe Court will
address théllerth/Faragher affirmative defense withrespect to thehree instances afupervisor
harassment.

d. Awareness of Harassment and Failureto Take Action

Defendants argue that Plaintiff cannot establish their awareness lodrdesment anthat
they failedto take properemedial action.

“Sexual harassment. . is a violation of Title VII if the employer knew or should have
known of the harassment and failed to take immediate and appropriate”’ac@oitk 90 F.3dat
1378. “Prompt remedial action shields an employer from liability when the harassing casmduct
committed by a cavorker rather than by a supervisorMeriwether 326 F.3d at 994 Courts
consider several factors in assessing the reasonableness of an es\péoyedial measures:the
temporal proximity between the notice and remedial action, the disciplinary @angik@&vmeasures
taken, and whether the measures ended the harassrtent.”

Plaintiff contends thabDefendants werérst made aware of the harassment when Plaintiff

and occasionally sent suggestive messages to him. For exampteesdagethat her breasts “have a mind of their
own,” and statedthat her attire was “just forhim].” (ECF No. 191). This further supports the Court's
determination that Plaintiff failed to consider herself subjeatedarassment prior to March 3, 2018ee Scusa
181 F.3dat 967 (finding that the plaintiff did not perceive the environmeno#iensivewhen sheengagedn the
same type of condutiatshe complained of).
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discussed the short stories with PhillipsSepember2012. Plaintiff argues that Phillips failed to
communicate the complaint to his supervisors so theydcoonduct an investigation or take
corrective action. Plaintiff also argues that the Civil Service Commissiorn‘sative measures in

2014 were ineffectivbecause Separate Defendant White had no directive as to what type of training
he was to undergo, was not required to report the completion of training to anyone, and likely did not
complete any trainindf!

Defendant concedes that Plaintiff and Phillips discussed the stories in a gtoceyybst
argues that Phillips “took the conversation . . .a®a complaint, but rather, as ‘friends talkiramd
remembers . . [them] ‘laughing some about it.” (ECF No. 30)Phillips testifiedthat he did not
considerthe conversation to b& complaint for severakasons, including the fact that Plaintifasv
not an EDPD employeat the timeand the fact thathe stories were sent from a pseudonym email
account that did not identify Separate Defendant White as the sender

The undisputed facts show that prior to heemmployment with the EDPDPIaintiff
encounteredPhillips in a grocery store in Strong, Arkans&heand Phillipsdiscussed the stories,
and hetold her thaeverythingwould be fine and that Separate Defendant White would not continue
to send stories tder. The record shows that Phillipdid not report the short stories to his
supervisors, and no investigation was conducted. No other short stories mere RBlaintiff. The
recordalsoshows that the EDPD’s harassment policy provided several steps for employees to report
harassment, oluding first telling the harasser that their conduct is unwelcome and offeresige
then reporting the harassing conduct to a supervisor in the EDPD.

The Court finds thallaintiff interpreted her discussion with Phillips to be a valid complaint
of sexual harassment, while Phillips interpreted the discussion as a friermlgsitimand did not

considerPlaintiff to be making a&omplaint Viewing the evidence in the light most favorable to

1 The record reflects that Separate Defendant White cordpliet training coursesinvolving the internetand
communication skillafterthe commission’s ruling. (ECF No. 18.
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Plaintiff, the Court cannot determi@es a matter of lawhetherDefendantsvere sufficiently put on
notice of ceworker harassment in September 20Hhd subsequently failed to take reasonable
remedial action
e. Ellerth/Faragher Affirmative Defense

Defendants argue that if Plaintiff is able to makerana facie case forhostilework-
environment supervisor harassmetite Ellerth/Faragher affirmative defenseapplies torelieve
Separte Defendant City of El Dorado t&bility. Plaintiff argues in response thae availability of
the Ellerth/Faragheraffirmative defensés a question of fact for the jury to determinks discussed
above, theCourt finds that Plaintiff is unable to establish @dhuisite prima facie elementsfor
supervisor harassment, arbdus it is not necessary for the Court to determine whether the
Ellerth/Faragheraffirmative defense is available to Separate Defendant City of El Dorado

f. Conclusion

As discussed above, the Court finds that Plaintiff cannot satlisfgquisite elements of her
hostilework-environmensexual harassment claimsAccordingly, the Court finds that Defendants’
Motion for Summary Judgment should be granted as to Plainfliite VII hostilework-
environment sexal harassment claimagainstSeparate Defendants City of El Dorado, ElI Dorado
Civil Service Commission, an@hite in his officialcapacity

B. Constructive Discharge

Plaintiff alleges that Defendants constructively discharged her by takingnmedialaction
to protect her from “unwanted harassment . . . from fellow officers and fellow dispatchersshef
made a harassment claim with tmayor against Separate Defendant WhittECF No. 28). She
maintains that this scrutiny from -aworkers caused he“inability to work in a safe work
environment for the City of El Dorado.” (ECF No. 1).

“To prove a constructive discharge [under Title VII], an employee must show that the

employer deliberately created intolerable working conditions with the intentiéorang [her to
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quit.” Alvarez 626 F.3dat 418. Evidence of the employer’'s intent can be proven“tiyect
evidence or througkevidence that the employer could have reasonably foreseen that the eamploy
would quit as a result of its actiohsSanderss. Lee Cnty. SciDist. No. 1 669 F.3d 888, 893(h

Cir. 2012). The employee mustlso give the employer a reasonable opportunity to resolve the
intolerable working condition before quittingd.

Additionally, to establish constructive dischagy a plaintiff must demonstrate that a
reasonable person would find the working conditions intolerabé&om v. Georgidac. Corp, 228
F.3d 926, 932 (8th Cir. 2000)-The intolerability of working conditions is judged by an ohijex
standard, not themployee$ subjective feelings; the question is whether working conditions were
rendered so objectionable that a reasonable person would have deemed resignatibnplausible
alternative” I1d.

Plaintiff argues that she “was essentially ostracizetdvgo-workers for being the one who
blew the whistle on Chief Billy White . . . [and] the City did nothing to protect [her] from the
unwanted harassmeshe received from fellow officers and fellow dispatchers.” (ECF No. £8).
support of this, Plaintiff cites to two pages from her depositiontHautited pages are not included
in the record Nothing in the record supports Plaintiff's claims that hemwookers harassed her
following the filing of her harassment complaint with the cityloreover, nothing in the record
demonstrates that Defendandisiberately created these allegedly intolerable working conditions, or
that theycould reasonabljhave foreseen that Plaintiff would resign as a resukdditionally,
Plaintiff makes no argument and presents no evidence that a reasonable person wohle find t
alleged working conditions intolerable.

Even assumingrguendothat Plaintiff can establisithat Defendants deliberately created

working conditionsthat a reasonable person would find intolerable, nothing in the record suggests
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that Plaintiff gave Defendants a reasonable opportunity to correct the costiforeshe quit'® In
fact, Defendants do not appear to have ever lmeade aware of the allegedtracizing harassment
from Plaintiff's coworkers. The record indicates th&aintiff only complained on March 3, 2014
about Separate Defendant White’s behavior, and Defendants took gamdingthat complaint.
Without any knowledge of the unreported incidents civooker harassment, Defendants did not
have a reas@ble opportunity to correct ttadlegedly intolerable conditiortzefore Plaintiff resigned
nine days later.

The Court finds that Plaintiff's constructivdischarge claim must fail.Accordingly, the
Court finds that Defendants’ Motion for Summary Judgment should be granted as tofBlaintif
constructivedischargeclaim.

C. State-Law Claims

Plaintiff alleges that Defendantcarried out discriminatory employment practices that
violatedACRA and constituted th&rkansascommonlaw tort of outrage.

As discussed above, the Court finds tRkintiff is unableto make gprima faciecase for her
Title VII claim of hostilework-environmensexual discrimination.Title VIl and ACRA utilize the
same analytical frameworkor hostilework-environmentsexual discriminationclaims  See
Henderson217 F.3dat615 n.3. Because of thithe Court findghat Plaintiff isalsounable to make
a prima facie showing for sexual harassment underB¥C Accordingly, the Court finds that
Defendants’ Motion for Summary Judgment should be granted as to Plaintiff's ACRAadainst
Separate Defendants City of El Dorado, ElI Dorado Civil Service Commissionyaitd in his
official capacity Although the parties’ briefs do not disci®aintiff s ACRA claim againsiSeparate

Defendant White in his individual capacity, the Court finds thatrsary judgment shoul@dlso be

15 Plaintiff lodged her complaintwith the mayor on March 3, 2014, and the Civil Service Commission meeting
occurred on March 5, 20148ased on Plaintiff's allegations that herworkersostracizecher after her complaint

to the mayor, it logically follows thahe alleged cavorker harassment began on March 3, 2014, at the earliest.
Plaintiff subsequentlyesigned on March 12, 2014Viewing the facts as generously to Plaintiff as possible, sh
resigned nine days after the allegeehamrker harassment began.
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grantedon this claimbecauselike Title VII, ACRA does notattach liability toindividuds. See
Richardson v. City of Pine Bluff,rA, No. 505cv-00179 SWW, 2006 WL 3388341, at *1 (E.D.
Ark. Nov. 21, 2006).

To makea prima faciecase for the Arkansas commianwv tort of outrage, a plaintiff must
establish the followindpour elements:

(1) the actor intended to inflict emotional distress or knew or should have known that

emotional distress was the likely result of his conductii{2)conduct was extreme

and outrageous, was beyond all possible bounds of decency, and was utterly

intolerable in a civil community; (3) the actions of the defendant were the cause of

plaintiff's distress; and (4) the emotional distress sustained bylaifd was so
severe that no reasonable person could be expected to endure it.

Kelley v. GeorgigPac. Corp, 300 F.3d 910, 912 (8th Cir. 2002) (citifgcQuay V.
Guntharp 331 Ark. 466, 470, 963 S.W.2d 583, 585 (1998)). To determine if conduct is “extreme
and outrageous,” courts look at “the conduct at issue; the period of time over which thet tookiu
place; the relation between the plaintiff and defendant; and deféndaowledge that plaintiff is
particularly susceptible to emotional distress by reason of some physical at pesntliarity.” Doe
v. Wright 82 F.3d 265, 269 (8th Cir. 1996) (citirgmaker v. lvy51 F.3d 108, 111 (8th Cir. 1995)).
A plaintiff doesnot meet the burden if her complaint merely describes “insults, indignitieatghre
annoyances, petty oppressions, or other trivialiti€eals v. Corr. Med. Servs., Iné73 F. Supp. 2d
912, 925 (E.D. Ark 2007) (quotinigngram v. Pirelli Cable Corp.295 Ark. 154, 158, 747 S.w.2d
103, 105 (1988)).

“[T]he standard that a plaintiff must meet in order to satisfy the elements of outrage
Arkansas ‘is an exceptionally high one Kelley, 300 F.3d at 912 (quotingoindexter v. Armstrong
934 F. Supp. 1052, 1057 (W.D. Ark 1994)). This standard is even higher in employmeniSeseses.
id. (citing Palmer v. Ark. Council on Econ. Edud44 Ark. 461, 40 S.W.3d 784 (2001)).

Defendants argue that Plaintiff cannot establish any of the four requrisite fecie elements

for outrage. Plaintiff argues in response that “[o]n all four of these elements, thesaffazient
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guestions of fact which a jury could find in favor of the plaintiff.” (ECF No. 28). The Court agrees
with Defendants that Plaintiff hasilied to establish a claim for outrage.

For the firstprima facieelement, Plaintiff argues thBtefendantknewtheir alleged conduct
would cause her emotional distress, pointing the Court t&BfeDs sexualharassment policy and
sociatmedia guideling, as well as to the Arkansas Municipal League’s handbook on avoiding
lawsuits based on personnel law. Hi2PDs sexualharassment policy and sociakedia guidelines
do not address whether sexual harassment can cause emotional. distiessunicipal leagues
handbook dogdiscuss thisbutPlaintiff has offered no evidence that Defendants iaareliar with
the handbook’s content8. Thus, the Court finds that Plaintiff is unable to establish the first element.

For the secong@rima facieelement, Plaintiff simpharguesthat Defendantsalleged actions
were “utterly intolerable in a civilized society.” (ECF No. 28). Plaintiff iffao evidence on the
issue. Plaintiff's conclusory statement is insufficient to meet the high burden impos@dkbpsas
law. SeeBare v.NPC Int'l, Inc, No. 09¢cv-2092 RTD, 2009 WL 4898317, at *4 (W.D. Ark. Dec.
14, 2009) (“Merely describing the conduct as outrageous does not make it so.”) (dfwajirayVv.
Flowers 341 Ark. 901, 907, 20 S.W.3d 388, 392 (2000)). Thus, the Court findBlthatiff cannot
establish the second element.

For the third and fourtlprima facie elements, Plaintiff simply argues thBefendants’
allegedactions were the proximate cause of her emotional distress, and that her dniatosss
“was so severe thaib reasonable person should be expected to endure it.” (ECF No. 28). She offers
no evidence in support these conclusorgtatements Again, this is insufficient tgatisfythe high

burdento make aclaim for outrage under Arkansas law. Thus, the Court finds that Hlaistihot

18 plaintiff filed excerpted pages from Separate Defendant White’s depoattian exhibit in support of her brief.
On one of the excerpted pages, Separate Defendant White was asked if he hsskavére handbook or been
provided with it in training. Heesponded, “I don’t know that I've seen it,” and the excerpted page abemutbd
mid-sentence. (ECF No. ZB. Plaintiff did not provide the next page, and the other excerpted gages discuss
Separate Defendant White’s familiarity with the handbook. BasedignPaintiff failed to show that Defendants
were familiar with the handbook.
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establish the third and fourth elements.

The Court finds that Plaintiff cannot establish the four requmsitea facieelements to make
a claim of outrage under Arkansas law. Accordingly, the Court finds that Defendanish Nt
Summary Judgment should be granted as to Plaintiff’'s outrage claim.

IV. CONCLUSION

For the reasons discussed above, the Court findsDiaggndand’ Motion for Summary
Judgment (ECF No. 20) should be and herebyGRANTED. Plaintiffs case is hereby
DISMISSED WITH PREJUDICE. A separate Judgment consistent with this Opinion will be
entered.

IT ISSO ORDERED, this 2@h day ofJanuary, 2017.

/s/ Susan O. Hickey

Susan O. Hickey
United States District Judge
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