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IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF ARKANSAS
EL DORADODIVISION

JESSIE CARTER PLAINTIFF
V. CASE NO.1:16-CV-01050
USDA and JENNIFER WEATHERLY
in her official capacity BFENDANTS
ORDER

Before the Court iBefendants’ AmendeMotion to DismissECF No. 24. Plaintiff has

filed a response. ECF No. Zbhe Court finds this matter ripe for consideration.
. BACKGROUND

This case concerns Freedom of Information Act (“FOIA”) requests Plasoftfimittedin
2015. Plaintiff filed his Complaint seeking to compel Defendants to produce respoodis
FOIA requests. ECF No. 1. In i®omplaint, Plaintiff references three outstanding FOIA requests:
(1) 2016FNS-02999F; (2)2015FNS-04394F; and (3) 2018-NS-3001F. ECF No. 1 The Court
subsequentlyound that only FOIA request 200FINS-3001+F (styled 201800207 as an appeal)
is properly before the Court. ECF No. 8. Thus, this is the only F&4aest the Court will address.
With this FOIA request, Plaintiff seeks information on itngbns that were disqualifietom
participation inthe Child and Adult Care Food Program between January 1, 488Bbecember
31, 2001. ECF No. 15-1.

In theiroriginal Motion to DismissDefendants statithat they hadupplied Plaintiff with
the requested information and that, therefore, this action should be disnE€sedNo. 15.In

Plaintiff's response, he statdtht Defendants hatbt yet disclosed all requested information. ECF

No. 16. AlthoughPlaintiff concededhat Defendants haarovided the bulk of the information he
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seeks in his FOIA requesthe arguedthat Defendants hadot supplied information regarding
“when did institutions become eligible to return/continue to participatee program again?”
ECF No. 18. Defendants contemutithat they hagbrovided this information, having informed
Plaintiff that ‘{ijnstitutions are typically disqualified fof years, unless they owe a debt” aifc”
debt is owed they remain disqualified until the debt is paid.” ECF No. 15-1.

The Honorable Barry A. Bryant, Magistrate Judge for the Western Distristkainsas,
subsequently iseed a Repa and Recommendation in which he found that Defendants had
provided the requested information aedommendethat DefendantsMotion to Dismiss (ECF
No. 15)be grantedECF No. 20. In his gbctions, Plaintiff again stated that he e received
the requested information as to when entities disqualified from 1995 th&f@jhwereagain
allowed to take part ingency program&CF No. 21. Further, Plaintiff argudgtatthe severyear
disqualification period did not come into effect until after the period coverb&BOIA request.
ECF No. 21.

The Court declined to adopt Judge Bryant's Report Redommendatignfinding that
Defendants had failed sufficiently demostrate that they had fully responded to Plaintiff's FOIA
requestThe Court noted that Plaintiff appeared to sesekst of specific dates upon which each
organization that was disqualified from 1995 through 2001 again became eligibledipagin
the program” and that Plaintiff believed that “Defendants maintain records thahe@besct date
upon which a disqualified entity again becomes eligible.” ECF No. 23. Accordingly, the Court
directed Defendants to respond to Plaintiff's request for specific datesmtaty disqualified from
1995 through 2001 again became eligible to participate in agency programs. Likewise, the Cour
stated that “if Defendants do not maintain such records, they are to advise Ribihatffact and
describe the procegy which Defendants determine eligibility dates for entities disqualified from

1995 through 2001.”



In their Amended Motion to Dismiss, Defendants inform the Court that they do not
maintain records of specific dates upon which entities again becomdeetigiparticipate in
agency programs. ECF No. 24. Further, Defendants have attached a Declaratioandfabtef
Weatherly in which she describes the reinstatement process. ECF-NdDgfendant Weatherly

states that:

Under FNS policy, a disqualified ingition is generally disqualified for seven
years, unless that institution owes a debt. If a debt is owed the institution remains
disqualified until the debt is paid. In specific situations, an institution canseque
and be granted early removal from thegdialified list, if theinstitutioncreates an
acceptable corrective plan and owe no debt. When an institution comes off of the
National Disqualified List (NDL) of Providers, they would have to reapply to
participate. They are not guaranteed approvabrdier to have been placed on the
NDL, there had to have been serious deficiency (or a suspension) which led to
termination and disqualification. The serious deficiency(ies) which caused the
termination and disqualification must be fully and permanently corrected. An
institution may not be approved fmarticipateuntil full and permanent correction

is achieved] The institution needs to have completed the required corrective action
for the serious deficiencies which led to their termination and disquébfica
Paying a debt and waiting seven years does not remove the requirement that the
institution achieve full permanent corrective action. Because this process ha
variations, FNS does not keep records with specific dates stating when each
institution is digible to reapply?

ECF No. 24-111 6, 7.

In response, Plaintiff argues that he believes Defendants do maintain recordenof w
disqualified entities again become eligible to participate in agencygmsgr Plaintiff states that
“[clommonsense tells me that if any part of this information was not available, Defendants woul
have brought this out long before now.” ECF No. 25, Plaintiff argues that “[i]f there are no

records now, because FNS [does not] maintain detail[ed] recordsafamiisqualified institution

! Plaintiff states that he is confused by “certain termsflagg in FNS policy.” ECF No. 25, { 9. Plaintiff asks
Defendants to direct him to a source where he can fisdptilicy so that he may calculate the eligibility dates of
disqualified entities himself. ECF No. 25, 1 9. Plafrdio requests thabhe Court “Have Defendants please direct
Plaintiff to where to find this policy/process.” ECF Né&, 2. 4.The Court will not address this petition, as such
information is outside of the scope of Plaintifi‘'étial FOIA requesthat is before the Court.
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becomes eligible, there could not have been records in 2015 for the same reason.” ECH No. 25,
5. Plaintiff further cites Defendants’ previous motion (ECF No. 13) requesting an exta@isi
time to respond to Plaintiff's Corfgint in support of his contention that Defendants maintain the
records he seeKsECF No. 25, 1 6

Furthermore, Plaintiff notes that although Defendants contend that they do not maintain
the requested records, they have provided specific eligibiligsdatthe past. ECF No. 2%8.
Plaintiff has included amaail dated December 7, 2016, in which Defendant Weatherly stated that:

According to the NDL, Sparkman Learning Center was terminated on June 2, 2006

and became eligible to reapply to participdtene 10, 2013 . . . COPE was
terminated on March 1, 1997 and became eligible to reapply to participate August
13, 2009.8

ECF No. 25, Doc. # 4. Plaintiff cites this email and argues that “Defendant did sentjtistwe
swore she didn’t maintain.” ECF No. 25, { 8.
1. DISCUSSION
The issue before the Court is whether Defendantsfodlyeesponded to Rintiff’'s FOIA
request.
“In the context of the FOIA, it is widely accepted that, ‘[o]jnce the government produces
all the documents a plaintiff requests, her claim for relief under the FOIA becomes mobvek

Shah Reg. #4320%522v.U.S. Dep't of Justice, et aR016 WL 3690053, at *5 (E.D. Ark. July 7,

2 In that motion, Defendants noted that, after they had provigdaintiff with names of institutions that were
disqualified from participation in the Child and Adult E&ood Program and on the National Disqualified Li&I(IN
between 1995 and 2001 . Plaintiff advised the Defendants that his FOIA request also includeguest for when
all of these institutions would become eligible to return/continue patiiipen program and that this issue had not
[been] addressed.” ECF No. M7 3, 4. D&endants further stated that they weire the process of attempting to
obtain the additional information. However, due to the number of institutionthe list, the Defendants cannot
complete the compilation by December 12, 2016” and so requestedimer® respond. ECF No. 19] 5, 6.

3 This information seems to be related to a different F@guest than the one currently at issue. In the email,
Defendant Weatherly stated that “[tlhe Food and Nutrition Servicedasinformed that you are seeking information
on when Sparkman Learning Center and Community Organization for Poveripdfiom (COPE) were placed on
the National Disqualified List (NDL), the date &moval from the list and if a debt is owed.” ECF. R, Doc. # 4.
Although this request is similar to the one currently lefbe Court, it is more specific, seeking informatidout
two particular entities.
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2016) (quotingAnderson v. 5. Dept of Health & Human Servs3 F.3d 1383, 1384 (10th Cir.
1993));see alsdValsh v. U.S. Depof Veterans Affairs400 F.3d 535, 536 (7th Cir. 200Perry

v. Block 684 F.2d 121, 125 (D.C. Cir. 1982) (“[H]Jowevétful or delayed the release of
information under the FOIA may be, once all requested records are surrendeeeal, deurts
have no further statutory function to perform”)Further, FOIA does not require an agency to
create or retain documents; itpobligates the agency to provide access to those documents which
it in fact has created and retainedissinger v. Reporters Comiior Freedom of the Presgd45

U.S. 136, 152 (1980).

In the case at bar, Defendamsntendthat they have provided Plaifitwith all the
documents they keep that are respanto his FOIA requestn support of this claim, Defendants
have provided an affidavit attesting to the fact thayy do not maintain records of specific dates
upon which disqualified entities againbecome eligible to participate in agency programs
FurthermoreDefendants have informed Plaintiff of the process by which they deteetigii®lity
dates Although Plaintiff has cited a previous instance in which Defendants wer¢ogiiavide
specificeligibility dates, that does not necessarily mean Defendants maintain retcsudk dates.
Accordingly, it appears that Defendants have fully responded to Plaifi®fl& requestand,
therefore, this action should be dismissed as moot.

[11. CONCLUSION

For the foregoing reasons, the Court finds tetendantsAmended Motion to Dismiss
(ECF No. 24) should be and herebyGRANTED and this action i®ISMISSED ASMOOT.

IT ISSO ORDERED, this 13h day ofSeptember2017.

/sl Susan O. Hickey

Susan O. Hickey
United States District Judge




